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1 International Criminal Court

2 Trial Chamber I - Courtroom II

3 Presiding Judge Adrian Fulford, Judge Elizabeth Odio Benito and

4 Judge René Blattmann

5 Situation in the Democratic Republic of Congo - ICC-01/04-01/06

6 In the case of the Prosecutor versus Thomas Lubanga Dyilo

7 Trial hearing

8 Monday, 4 April 2011

9 The hearing starts at 9.31 a.m.

10 (Open session)

11 (The witness entered court)

12 COURT USHER: All rise. The International Criminal Court is now

13  in session. Please be seated.

14 PRESIDING JUDGE FULFORD: Yes, Mr. Omofade.

15 MR. OMOFADE: Your Honours, just in terms of the batting order,

16 Ms. Struyven will be asking the witness some questions this morning that
17 will probably take us up to the luncheon adjournment. Afterwards, there

18  will some further questions from myself, your Honour, and subsequently by

19 Mr. Sachdeva.

20 PRESIDING JUDGE FULFORD: Right.

21 MR. OMOFADE: We're glad to state that we'll finish today.

22 PRESIDING JUDGE FULFORD: It's a multi-handed effort.

23 MR. OMOFADE: Yes.

24 PRESIDING JUDGE FULFORD: Mr. Biju-Duval.

25 MR. BIJU-DUVAL: (Interpretation) Thank you, your Honour. Just
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1 one word. I would like to inform the Chamber that this weekend the

2 Defence received more than 20 documents which the Prosecutor would like
3 torely on during the cross-examination. We received this notification

4 very late. I would even say that one of these documents had already been
5 disclosed to the Defence.

6 I am saying this so that the Chamber would not be surprised if

7 the Defence has to raise objections, objections which had not been raised
8 earlier. We have not been able to discuss with our client about this

9 document in order to appreciate its importance, and so we have these new
10  documents, and it's difficult for us to raise any objections at this

11  point in time.

12 PRESIDING JUDGE FULFORD: Well, Mr. Biju-Duval, the result of
13 late disclosure of documents that are to be relied on by the Prosecution
14  should not operate in a way that is unfair to the accused, and so if it's

15 acceptable to you, I suggest we proceed in the way that I'm now going to
16  outline, which is rather than attempting to deal with the documents

17  globally now, we wait to see how the questioning unfolds, and with each
18 new document in relation to which notice had not been given before, at
19  the moment when counsel seeks to introduce it, if you have an objection,
20 please indicate, and if you need time to discuss it with the accused, of

21  course time will be given to you. So what is critical in all of this is

22 thatif you have an objection, you are put in the position of being able

23 to address us properly and comprehensively in relation to the matters

24  about which you're concerned.

25 Is that acceptable?
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1 MR. BIJU-DUVAL: (Interpretation) Yes, your Honour.
PRESIDING JUDGE FULFORD: Excellent.
Right. Ms. Struyven, you'll be acutely aware of the new
documents, so as and when you reach any one of them, please don't move

too swiftly. Wait to see whether Mr. Biju-Duval has an objection so that

for reasons that we needn't go into, we give our leave for you to conduct

2
3
4
5
6 we can deal with it before you start asking questions based on it. And
7
8 your questioning whilst seated.

9

MS. STRUYVEN: Thank you very much, Mr. President.

10 PRESIDING JUDGE FULFORD: Good. Please proceed.
11 WITNESS: WITNESS DRC-D01-WWWW-0019 (Resumed)
12 (Witness answered through interpreter)

13 Questioned by Ms. Struyven:

14 Q. Mr. Witness, my name is Olivia Struyven. I'm going to ask you

15 questions today on behalf of the Prosecutor. We briefly met last week.
16 Before I start, I would like seek some clarifications. Last

17 week, you indicated that the August 2002 takeover of Bunia was not linked
18  to the UPC of Thomas Lubanga. You indicated that the mutineers had to
19  choose political leadership to whom they would give the control over

20 Ituri. Could you indicate to us when exactly they decide on who to give
21 that political control.

22 A. Tthink that it was only at the end of the month of August. I

23 repeat, end of the month of August that the mutineers decided to entrust
24  the leadership to Thomas Lubanga.

25 Q. Now, I would like to go back with you to the summer of 2000.
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1 Before the creation of the UPC, in the summer of 2000 some APC soldiers
2 revolted against Wamba Dia Wamba, who was in charge at that time over
3 Tturi; correct?

4 A. Yes.

5 Q. And amongst the mutineers were Bosco Ntaganda, Floribert Kisembo,
6 Tchaligonza, Kasangaki, and Bagonza.

7 A. Well, I could not identify all the mutineers. Iknew that a

8 mutiny took place at the time of Wamba, but I cannot identify all the

9 mutineers. Of all the names which you have cited, yes, Bosco Ntaganda
10 was one of them, Bagonza, Tchaligonza as well. I cannot vouch for the
11  presence of the others.

12 Q. The mutineers called themselves the Chui Mobile Force; correct?
13 A. Could you repeat that, please?

14 Q. These mutineers, they called themselves the Chui Mobile Force.

15 A. Well, I'm learning from you.

16 Q. They were stationed around Nyankunde. Do you remember that?
17 A. Radio Candip talked about the presence of the mutineers in the

18 mountainous regions towards Nyankunde and around that area, yes.

19 Q. You were in Bunia at that time, were you not?

20 A. When the mutiny broke out, on that same day I was in the

21 headquarters of the capital city of the Mambasa Territory.

22 Q. And when did you return to Bunia in -- in the summer of 2002 --
23 2000, sorry.

24 A. Ireturned to Bunia, if I have to situate my return with respect

25  to the mutiny, I returned to Bunia three days after the mutiny started.
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nn

1 Q. And because of this "mutinerie," "mutiny" in English,
Wamba Dia Wamba sought the help of the Ugandan authorities; correct?
A. Yes.

Q. And Ugandan authorities indeed sent soldiers who were supposed to

attack the mutineers; correct?

2
3
4
5
6 A. Well, I cannot say that Uganda sent soldiers. According to the
7  information which we heard from the media, Uganda was determined. Uganda
8 was mobilising itself, was deploying troops in order to put an end to the

9 mutiny. That is the information we obtained from the media.

10 Q. And so the mutineers, they hid in the bush, basically afraid of

11 this attack; correct?

12 A. I think only the mutineers can tell you that.

13 Q. Do you remember that in that period there was a group of people

14  that called themselves Les parents de mutins, the Parents of the

15 Mutineers?

16 A. Well, there were certain prominent figures. Every time I talk

17 about prominent figures or notables, as we call them in French, you have

18 to understand that these are people who wielded a lot of influence. It's

19 like a community of wise men. It's like a senate, even though we did not

20 have an entity of that nature. In any case, the prominent figures of the

21 area understood that this mutiny could be dangerous and especially if it

22 spread to the city, and so there were certain prominent figures who tried

23  to examine the matter.

24 Q. (* Previous translation continues) ... very distinct group that

25 called themselves the Parents of the Mutineers, or in French, Les parents
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1 des mutins, who were linked to these mutineers and who took it up for

2 them; correct?

3 A. Parents of the Mutineers? I know that the father or the brother

4  of Tchaligonza never said anything about this. I also know that the

5 father of Kasangaki or his older brother or any other relative has never

6 said anything about that. I really don't know.

7 Q. So Kasangaki was part of them; correct? Because earlier you only
8 mentioned Bosco, Bagonza, and Tchaligonza.

9 A. Bosco, Bagonza, Tchaligonza, yes. Kasangaki, Tchaligonza, well,
10  the two go together, if I can put it in those terms.

11 Q. Do you remember Mama Akiki taking it up as one of the parents of
12 the mutineers for her son Bagonza?

13 A. No. I donot remember that.

14 Q. You don't remember that the delegation which called themselves
15  the Parents of the Mutineers went to Kampala to talk to the Ugandan

16  authorities about the mutiny?

17 A. What I know at least is that when the prominent figures of the

18 area examined the matter, they tried to assess the danger that the

19  arrival of the mutineers of the town could represent, and they felt that
20 certain people should be delegated to meet the Ugandan authorities and
21 dissuade them from such action such as attacks and bombardment in the
22 hills and the mountainous areas of the western part of the town.

23 Q. So a delegation discussed the issue with the Ugandan authorities
24 in order to avoid the Ugandan authorities to attack the mutineers;

25  correct?
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1 A. Yes.
Q. And that delegation was supposed of Mama Akiki, Chakuahire -- my
pronunciation is certainly completely wrong but it's spelled
C-h-a-k-u-a-h-i-r-e. Do you remember that?

A. Are you talking about my knowledge of the spelling of the name?

2
3
4
5
6 Q. (* Previous translation continues) ... discuss the issue with the
7 Ugandan authorities?

8 A. I cannot attest to that. I cannot attest to that. However, I

9 know who Uliera is. Uliera was part of the group. Ialso heard his
10 voice over the BBC, and he was talking about this matter.

11 Q. And apart from Wele Uliera, there was also Honoré Musoko?
12 A. Yes, yes.
13 Q. And finally, there was also Thomas Lubanga?
14 A. Yes.

15 MS. STRUYVEN: Your Honours, I would like to show one document to
16 this witness. It's DRC-OTP-0037-0007, and it's under tab 55.

17 PRESIDING JUDGE FULFORD: Now, I think that's the most recent

18 binder that's been provided to the Court, Ms. Struyven.

19 MS. STRUYVEN: Yes.

20 PRESIDING JUDGE FULFORD: Right. Mr. Biju-Duval, any objections
21  to the document behind tab 55? And additionally, have you had an

22 opportunity, if necessary, to discuss it with Mr. Lubanga?

23 MR. BIJU-DUVAL: (Interpretation) Your Honour, we received this

24  document over the weekend, and we did not have the opportunity to discuss

25 it with Mr. Lubanga. What I mean is that, of course, we've had this
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1 document for a while, but with respect to the examination of this

2 witness, we have not had the opportunity to discuss the document with
3 Mr. Lubanga. At this point I have no objection to the use of the

4 document. However -- anyway, thank you.

5 PRESIDING JUDGE FULFORD: It may well be, Mr. Biju-Duval, that
6 although there are no objections to its use by the Prosecution now,

7 before you ask your questions, as it were, at the end of this witness's

8 evidence, we will need to ensure that you've had time to raise it with

9 Mr. Lubanga so that you can ask any supplementary questions if necessary,
10 but thank you for adopting that approach.

11 You may proceed, Ms. Struyven.

12 MS. STRUYVEN:

13 Q. Witness, if you look at the second page of this document. So you
14  see that on the 27th of July, 2000, the four people I just mentioned,

15 Honoré Musoko, Akiki Chakuahire, Uliera Wele, and Thomas Lubanga signed
16  this letter or drafted this letter --

17 PRESIDING JUDGE FULFORD: (* Overlapping speakers) ...

18  Ms. Struyven.

19 Mr. Biju-Duval.

20 MR. BIJU-DUVAL: (Interpretation) I think the Prosecutor

21  deforming the content of this document. There is no signature on the

22 document.

23 MS. STRUYVEN: I'm sorry for that. I'll rephrase.

24 Q. They didn't sign it, but it was drafted and their names are put

25 under the nomination that they are the parents of the soldiers that
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—_

literally to the bush. Does this refresh your memory on the event?

A. Well, could you please rephrase your question. I think
Mr. Biju-Duval objected a bit earlier than I. I was going to say exactly
the same thing. It looks like a draft document. What opinion can I give
on a document which hasn't got any legal force?

Q. You agree that Thomas Lubanga represented the mutineers in the
summer of 2000; right?

A. A mutiny took place. Thomas Lubanga, from what I obtained from

oo o NN o g ks~ WN

the media, was sent by the prominent figures of the area. He was

10  representing the prominent figures. He was not representing the

11 mutineers. I think we have to make this distinction clear, and the

12 concern of these prominent figures was to preserve the stability of the

13 town of Bunia, to protect the town from any attacks that might be

14 launched by the mutineers if Uganda attacked them.

15 Q. The attacks were taking place in Nyankunde, not in Bunia, were

16  they?

17 A. Well, they were in Nyankunde, but the mutineers could also attack
18 the town. There was nothing to stop them. There was nothing to prevent
19  such a possibility from happening.

20 Q. (* Previous translation continues) ... would have attacked. They

21  would have attacked in Nyankunde, not in Bunia, because the mutineers
22 were in Nyankunde; correct?

23 A. The mutineers attacked Nyankunde, but they did not settle down in
24 Nyankunde. They attacked Nyankunde, and after that they withdrew and

25 stayed in the hills, the hills which are located close to the town. And
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1  this was matter of concern to the people in the town, because the town

2 could also be attacked. And this is what prompted the prominent figures
3 to anticipate the events and not wait for the attack to come.

4 Q. And so you agree that Thomas Lubanga went to Uganda to discuss

5 with President Museveni the fate of these mutineers; correct?

6  A. No, Idid not say -- or I will not say that Thomas went to meet

7 Museveni. There was a team that was delegated to meet the officials of

8 the Ugandan government, and this is information which we obtained from
9 the media.

10 Q. But this is in the summer of 2000 at a time where you were very

11  much involved, as you indicated yesterday --

12 THE INTERPRETER: Microphone, please.

13 MS. STRUYVEN:

14 Q. -- with the initial --

15 PRESIDING JUDGE FULFORD: Ms. Struyven, microphone. You're going
16  toneed the start the question again.

17 MS. STRUYVEN:

18 Q. At that time, you were about to create the UPC with

19 Thomas Lubanga and others. You must have had information on this outside
20 of the press.

21 A. Ithink we should try to make a distinction between these various

22 periods. My presence in the town -- well, first of all, before the

23 period 2002, before April 2002, to make things clear, I think you should

24  try to find out first of all why I was in Mambasa. I could not

25 understand all the minute details. At that point in time, I was holding
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1 administrative responsibilities, but I was also involved in the politics

2 of the area. You have to understand that. I told you that I was in

3 Mambasa, in the capital -- or headquarters of Mambasa. I went there

4  because I was a resident territorial administrator in one of the

5 districts of the territory.

6 In Mambasa, at the district headquarters, one night we were

7 informed that soldiers had arrived and had seized a Land Rover at the

8 headquarters.

9 Q. (* Previous translation continues) ... need to go into the

10  details of every second that was happening around that period. I'm just
11  asking you to indicate whether or not you were aware of what was going on
12 at that time in Bunia?

13 PRESIDING JUDGE FULFORD: Mr. Biju-Duval.

14 MR. BIJU-DUVAL: (Interpretation) Your Honour, I understand --
15 or I think that the witness is explaining the situation he was in at the

16  time, the situation in which he could have access to certain information.
17  The witness's information is important, and I believe it is inappropriate
18  for the Prosecution to brutally interrupt the witness in the course of

19  explaining these things.

20 PRESIDING JUDGE FULFORD: I think in fairness to Mr. Biju-Duval
21 and the witness, Ms. Struyven, you had asked a very broad and general
22 question which was:

23 "At that time you were about to create the UPC with Thomas

24 Lubanga and others. You must have had information on this outside the
25 press."
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1 And I think given you asked that question, the witness is fully
entitled to answer it in whatever way he thinks is appropriate.
So, sir, I'm going to ask you to continue with your answer. The
last thing you've said was, that's been translated:

"In Mambasa, at the district headquarters, one night we were

2
3
4
5
6 informed that soldiers had arrived," and then you made reference to a
7 Land Rover at the headquarters.

8 Please continue.

9 THE WITNESS: (Interpretation) Thank you very much, your Honour.
10 So I believe that this is a very important detail, because given

11 the situation I was in at the time, I couldn't have more detailed

12 information. It's not for no reason that I insist on the fact that this

13 information came from the media at the time, because I was a resident

14  territorial administrator to Lolwa at the time. That is in the area of

15 Mambasa. I was invited to a meeting at Mambasa, and that took me to the
16  district HQ in Mambasa. One morning there was a meeting of the security
17 committee, and at that meeting I learned that there was a group of APC

18 soldiers that had arrived in Mambasa in the night and had seized or

19 commandeered a Land Rover of Father Silviano, and on that occasion there
20 were soldiers who got into the vehicle and left.

21 On the following day there was Komanda in Irumu, and they stopped
22 at Komanda, at the place called Komanda. On the following day, in the

23 evening, over Radio Candip we heard that they had gone from Komanda to
24 Nyankunde and they had driven out other elements in Nyankunde, and they

25 had rallied others to their cause, and then they were no longer in
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1 Nyankunde. They were in the surroundings. This is information from the
2 press.

3 Now, why am I not sufficiently informed of what subsequently

4 happened? Iwas with those who had intervened at the beginning to create
5 the UPC. But nevertheless, it's simple. The explanation is simple,

6 because I didn't spend any more time in Bunia at the time.

7 Q. Well, have you heard, then, that as a result of these

8 negotiations with the Ugandan authorities, the Ugandans offered to

9 provide training for these mutineers in Uganda and more precisely in

10 Kyankwanzi and in Djindja?

11 A. Well, this was information that was conveyed through the press,

12 information that could be read in the press.

13 Q. And so the mutineers, they came to -- they left the bush, they

14  came out of the bush, they came to Bunia to take a plane to go to Uganda;
15  correct?

16 A. Yes, yes.

17 Q. And they transited through the house of Thomas Lubanga; correct?
18 A. I'mnotin a position to say so.

19 Q. Have you heard about that through your sources?

20 A. Well, in fact, I had already returned to Lolwa.

21 Q. Yes, but did you hear about it through your sources?

22 A. Tknow that the UPDF elements were in charge of evacuating these
23 people. That, at least, is something that I do know. And I don't know

24  where they did that from.

25 Q. (* Previous translation continues) ... not heard about these
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1 mutineers transiting through the house of Thomas Lubanga?
A. Isaid that I wasn't aware of that.
MS. STRUYVEN: Your Honours, I would like to show a picture to
the witness. It is DRC-OTP-0137-0711, and it is tab 72.
PRESIDING JUDGE FULFORD: Any objections, Mr. Biju-Duval?

2

3

4

5

6 MR. BIJU-DUVAL: (Interpretation) Not objections, strictly

7  speaking, but my comment would be the same as the one I made for the
8 previous document.

9 PRESIDING JUDGE FULFORD: We shall ensure that you have a full
10 opportunity of discussing that with Mr. Lubanga before you ask your final
11  questions therefore.

12 Good. So tab 72 is in front of the witness, and your question,

13 Ms. Struyven, is?

14 MS. STRUYVEN:

15 Q. This picture has been published in the newspaper. Have you seen
16  this picture before?

17 A. No, I haven't.

18 Q. Do you recognise the people on this picture?

19 A. HereI can see Kisembo. Yes, it's Kisembo. I can see Rafiki. I

20 can see Bosco Ntaganda. I can also see Lubanga. So these are the four
21  individuals that I can identify.

22 Q. Icanhelp you. There is also Kasangaki --

23 PRESIDING JUDGE FULFORD: Are you about to give evidence,
24 Ms. Struyven? It's not generally a good idea for counsel to give

25 evidence.
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1 MS. STRUYVEN:
Could the person next to Bosco be Kasangaki?

I don't know.

Q> QO

This picture was taken in that summer of 2000, was it not?

A. Idon't know that either. I've never seen this photograph. How

2

3

4

5

6 could I know when it was taken?

7 Q. If you look at the uniforms, would it make sense to you that this
8 picture was taken in the summer of 2000? The way they're dressed, the
9 fact that they're all together?

10 A. Well, the uniforms are the uniforms that we have seen, uniforms

11  that they used, the same elements used in the FLC and also in the

12 RCD-K/ML, Kisangani K/ML under Mbusa Nyamwisi. These are the same
13 uniforms. I can see Bosco with the same blue beret. These aren't

14 uniforms that are specifically related to the period of the summer of

15 2000, as you say.

16 Q. (* Previous translation continues) ... uniforms?

17 A. These are not UPC uniforms.

18 Q. (* Previous translation continues) ... was taken before the UPC

19  got their uniforms.

20 PRESIDING JUDGE FULFORD: Mr. Biju-Duval, I think Ms. Struyven
21 can put the question, I think.

22 So what you're suggesting, Ms. Struyven, is that this photograph,

23 you are suggesting, must have been taken before the UPC got their

24  uniforms.

25 Well, sir, are you able to comment on that or not?
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1 THE WITNESS: (Interpretation) Well, the uniforms that we can

2 see here are uniforms -- well, amongst the soldiers there's one who is to

3 the right of Bosco. He's to the right of Bosco, and he is wearing a

4  uniform that resembles UPC, D -- FPLC uniforms, the one to the right. I

5 couldn't say exactly whether this photo was taken -- or what point in

6 time this photo was taken. I couldn't say when it was taken, because the
7 same soldiers we have here during the UPC period must have kept the APC
8 uniforms. They did that, in fact. So it's a photograph I've never seen

9 Dbefore, and I really couldn't comment on it in any way.

10 MS. STRUYVEN:

11 Q. I'will try to help you further. Do you know the newspaper

12 "La Colombe Plus"?

13 A. Yes.

14 Q. (* Previous translation continues) ... is Alidor Mwanza?

15 A. Yes.

16 Q. I'll say it again for the transcript. The editor is Alidor

17  Mwanza, M-w-a-n-z-a. He was at some point also involved in the creation
18 of the UPC; correct?

19 A. Well, I couldn't really confirm that because Mwanza, I saw him at
20 one point in time because it's a bit vague. I saw him at one point in

21 time, but when exactly? Could you help me perhaps locate that moment,
22 situate that moment.

23 Q. (* Previous translation continues) ... have a document of the

24 15th of September, 2000, so the moment of the creation of the UPC, that
25 mentions his name. So you're telling us that you were involved in the
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1 creation of the UPC, but you don't know the others that were involved in

2 the creation of the UPC?

3 A. That can't be surprising. That really can't be surprising,

4  because all those who participated in the creation of the UPC and who

5 always attended the meetings, well, I know all these people. I'm very

6 familiar with them. I must say so. Alidor Mwanza, given his status, the
7 work he carried out, was one of the most irregular members. He was a

8 journalist, and he didn't want to demonstrate that he was a UPC member.
9 He wanted to have the freedom to enter all the various halls without

10  being seen as a UPC member.

11 You must understand the case of Alidor Mwanza. You have to

12 understand his case. A journalist is with us but doesn't make it known,
13 and in the various meeting halls, he didn't want to demonstrate that

14  because he wanted to have access to other places in order to obtain

15 information. He also wanted to make money, because as a journalist,

16  perhaps you know this, perhaps not, but if you're a journalist, this is a
17  profession that resembles that of a beggar's profession. Excuse me for
18 saying that.

19 Q. (* Previous translation continues) ... the creation of the UPC?

20 A. Yes.

21 THE INTERPRETER: The interpreter notes that there are

22 overlapping speakers.

23 PRESIDING JUDGE FULFORD: Yes. Consistently this morning, I'm
24 afraid, Ms. Struyven, you've been coming in too quickly and you can see
25 it on the English transcript. You have got to leave a gap between the
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—_

end of his answer and before you come in, otherwise, the evidence is --
is lost, effectively, for all time. So please put a break in it.

MS. STRUYVEN: I apologise, your Honours. I would like to show a
news article of "La Colombe Plus," and it is DRC-OTP-0134-0002, and it is
at tab 69. And I would like you to look at page 15.

PRESIDING JUDGE FULFORD: Now, sir, before you look at this
document.

Ms. Struyven, what's the purpose of newspaper articles, please.

o o NN o g s~ W N

MS. STRUYVEN: I would like to -- well, at page 15, the picture

10  that I have just shown is included in the news article. This news

11 article is dated August 2002, so obviously it helps us to put the picture
12 in a time-frame, because obviously this shows that the picture was taken
13  before the publication of this newspaper; and secondly, the article gives
14 abackground of the mutiny that took place in 2000 against

15 Wamba Dia Wamba, and more precisely --

16 PRESIDING JUDGE FULFORD: Forgive me interrupting. Are you
17  suggesting that we should read a piece of journalism in order to obtain
18  the background, the factual background, to a mutiny?

19 MS. STRUYVEN: The purpose was just to put some portions of this
20 article to the witness to see if he could comment on that and if he would
21 remember the link that is established in this article between

22 Thomas Lubanga and the mutineers.

23 PRESIDING JUDGE FULFORD: Before I take this any further,

24  Mr. Biju-Duval, two separate parts to this. The first is whether it's

25 necessary, in fact, to do it with the witness at all is a different
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1 matter, but the first is in a sense the straightforward factual issue

2 that the photograph is to be found in a newspaper bearing a particular
3 date. Well, that's point one, to demonstrate that the photograph with

4  these people dressed the way that they are in the photograph was

5 existence by that date. Point one.

6 Point two is to use the article as a means of asking the witness

7  questions about the actual circumstances, presumably, I hope within his
8 knowledge, as to the circumstances of the mutiny. So taking them in

9 turn, what's your approach to those two suggestions?

10 MR. BIJU-DUVAL: (Interpretation) Yes, your Honours. As far as
11  the first point concerned, I believe there is only one question that can
12 be put to the witness, and that is, "Are you familiar with this article?

13 Do you know when it was published?" But I don't think that we can go
14 beyond that.

15 As far as the second point is concerned, it seems to me that it

16  would be inappropriate for the witness to be examined, questioned, about
17  the opinion of a journalist whose name itself is not specified. The

18 article doesn't specify the journalist's identity. It seems to me that

19 it would be inappropriate for the witness to be questioned about a

20 journalist who hasn't been identified. Although I have much respect for
21 the nationals of the DRC, we do, nevertheless, know that certain

22 newspapers do not merit much attention.

23 PRESIDING JUDGE FULFORD: Anything else, Ms. Struyven?

24 MS. STRUYVEN: No. Alternatively, your Honours, I can just put
25 the content of the article to the witness.
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1 PRESIDING JUDGE FULFORD: Or neither, Ms. Struyven. Thank you.
(Trial Chamber confers)
PRESIDING JUDGE FULFORD: Ms. Struyven, the view of the Bench is
that as regards the date of the photograph, although it is probably not

necessary to do -- to undertake the exercise with the witness, for the

2

3

4

5

6 sake of convenience we are content for you to ask him whether he sees the
7 photograph that you have referred to a little while ago in a newspaper

8 that bears a particular date. So that exercise can be undertaken.

9 As to your second proposal, the Bench is very firmly against the

10 suggestion that the Prosecution should seek through questioning to

11 establish facts relevant to this case, in this instance in relation to a

12 suggested mutiny, on the basis of what is set out in a newspaper article.
13 This is not trial by journalism, Ms. Struyven.

14 If there are facts within that article which you wish to put to

15  the witness without showing him the article by way of freestanding

16  questions, of course you are entitled to do so. What you are not

17  entitled to do is somehow to attempt to give those questions extra force
18  or validity because you happen to be quoting from a piece of journalism
19 when you are framing the question. So we will not, please, have

20 questions that are, in a sense, given apparent additional weight because
21 they appear in a newspaper report.

22 Right. We're going to take the short break of the morning now.

23  We will sit again at 25 to 11.00.

24 Sir, thank you very much, indeed, for your assistance so far this

25 morning. We look forward to seeing you again in just over 10 minutes'
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1 time. Thank you.
COURT USHER: All rise.
Recess taken at 10.25 a.m.
On resuming at 10.36 a.m.

COURT USHER: All rise. Please be seated.

2
3
4
5
6 PRESIDING JUDGE FULFORD: Yes. Please continue, Ms. Struyven.
7 MS. STRUYVEN: Thank you, Mr. President.

8 Q. So, Mr. Witness, if you look at that picture on page 15 and you

9 look at the first page of this news article, would you agree that this

10  picture was published in August of 2002?

11 A. Yes.

12 Q. Now, having seen this picture, would this refresh your memory

13  that Floribert Kisembo was also part of this group of mutineers?

14 MR. BIJU-DUVAL: (Interpretation) In my opinion, the witness has

15 already stated his opinion on that subject.

16 PRESIDING JUDGE FULFORD: (* Microphone not activated) ... to the
17 question in principle. So one last time, sir, having seen this picture

18  within the context of a date of publication of August 2002, does this in

19 any way affect your memory as regards whether or not Floribert Kisembo
20 was one of the mutineers?

21 THE WITNESS: (Interpretation) I've already said so, but this is

22 the first time I see this photo. I can't say whether this photo is a

23 photo of mutineers. I wouldn't be able to say so, because, of course,

24  there are some mutineers among them. I can see that. But is this photo

25 asnapshot of mutineers? Are these mutineers? I mean I can't say
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1 really.
PRESIDING JUDGE FULFORD: Thank you very much.
Yes, Ms. Struyven.
MS. STRUYVEN: I forgot to ask EVD numbers for the last two

documents. The second document had an EVD number, but the first and

2

3

4

5

6 third don't have EVD numbers.

7 PRESIDING JUDGE FULFORD: Court Officer, for those documents that
8 don't have EVD numbers which have been put to the witness, can you please
9 now do so.

10 COURT OFFICER: Thank you, Mr. President. Document

11 DRC-OTP-0037-0007 will bear the following EVD number: EVD-OTP-00669.
12 Document DRC-OTP-0134-0002 will bear the following EVD number:
13 EVD-OTP-00670.

14 Could counsel also confirm the level of confidentiality of the

15 documents, please.

16 MS. STRUYVEN: Since this photograph was part of a public

17 newspaper, the photograph is public. For the latter, I would prefer to

18 send an e-mail just to be hundred per cent sure that it can be classified

19  as public.

20 PRESIDING JUDGE FULFORD: Yes, Ms. Struyven.

21 MS. STRUYVEN:

22 Q. So you have -- back in the summer of 2000 you have this mutiny,

23 and you have Thomas Lubanga who represents the mutineers in Uganda;

24 correct?

25 A. Infact, as I've said, Thomas Lubanga was sent by the sort of
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1 note -- influential people, and he did not represent the mutineers.
Q. (* Previous translation continues) ... mutineers are sent to
Uganda for training?
A. Well, as far as I know, the mutineers were called back by

Lubanga. That's what I know. But was it to undergo training? I mean,

2
3
4
5
6 it's up to the Ugandan authorities to answer that question.
7 Q. And Thomas Lubanga visited them in Kyankwanzi in Uganda in the

8 autumn of 2000; correct?

9 A. Idon't know. Ireally don't know.

10 Q. Had you heard about that through the press or other sources?

11 PRESIDING JUDGE FULFORD: Ms. Struyven, we've allowed an element
12 of hearsay in during the course of this trial for reasons that we've made

13 very clear in the various written and oral decisions that we've given,

14  but when a witness answers a very specific question of the kind that you

15 put and answers, "I don't know, I really don't know," I'm not sure

16 whether our understanding of the facts in this case is going to be

17  improved if the witness were to say that he had heard something about it

18 having read it in the press. Ijust don't see how that's going to help

19 wus. So can you please reflect very carefully. It's not the first time

20 you've asked a question of that kind this morning. Can you reflect very

21  carefully before you do so again to ensure that there is really a basis

22 for putting question which is going to assist us in our understanding of

23  the evidence in this case.

24 MS. STRUYVEN:

25 Q. Mr. Witness, let's move to the next month, basically, September
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—_

of 2000. You testified that in September of 2000 the UPC was created;
correct?

A. Yes.

Q. And you were part of the discussions of that creation; correct?

A. Yes.

Q. And so if I understand you correctly, there was no link
whatsoever between the mutiny that we just discussed and about which you

say you don't know anything and the creation of the UPC.

o o NN o g s~ WN

A. Absolutely.

10 Q. Do you remember that in the UPC a lot of -- do you remember any

11 chronology of the events of the UPC being drafted?

12 A. Could you talk about that a bit more, because I mean it is a

13 moment where the UPC was set up, and then when we drafted up the bylaws,
14 Imean, what are you talking -- what are you referring to? Could you

15 explain a bit better?

16 Q. Iagree I was not very clear. Do you remember while you were a

17 member of the UPC that UPC drafted several documents about the history of
18  the UPC?

19 A. Several documents about the history of the UPC. Yes, I know that

20 the UPC did draft some documents covering its history. Yes, I know that.

21 Q. And do you remember that sometimes these documents would first be
22 written in handwriting before they were typed up? Does that ring a bell?

23 A. Yes. Yes, they were written out first, then they were typed up.

24 MS. STRUYVEN: I would like to show one document to the witness.

25 This is the document that was only disclosed this weekend. It's a
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1 handwritten chronology of the UPC, and it can be found at tab 61. The

2 ERN is DRC-OTP-0091-0879.

3 PRESIDING JUDGE FULFORD: Mr. Biju-Duval.

4 MR. BIJU-DUVAL: (Interpretation) Your Honour, we have already

5 formally objected using this document. This document had never

6 previously been disclosed to the Defence at any point of time whatever.

7  That's my first point.

8 Second point: No chain of possession has been revealed to the

9 Defence. We don't know where this document comes from, in other words.
10 Third, this document is not dated. It has not been signed, and,

11 therefore, we don't know who wrote it. It consists in a sort of

12 historical chronology that, in any event, will not be of any use whatever

13  for the Court. Therefore, we object to using this document.

14 (Trial Chamber and Court Officer confer)

15 PRESIDING JUDGE FULFORD: Mr. Biju-Duval, I think we should have
16  a discussion with the Prosecution about this, and I think since this

17 document concerns the evidence of the witness, I'm going to ask

18  Witness 19 to leave court, please, for a moment so that we can discuss it

19  in his absence because it may prejudice his evidence if the discussion

20 takes place in his presence.

21 Sir, I'm sorry to disturb you. Could you just for a moment

22 please leave court, and we'll call for you again as soon as I've finished

23  the discussion with counsel. Thank you.

24 (The witness stands down)

25 PRESIDING JUDGE FULFORD: Two issues in particular, Ms. Struyven.
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1 Firstly, why not disclosed earlier? Secondly, what is the suggested
provenance of this document?

MS. STRUYVEN: As to your first question, your Honours, we didn't

= S CS I )

think originally that this document was relevant because it deals,
indeed, specifically with the period of the mutiny, and we did not
imagine that certain allegations were going to be made in respect of this
period. This document basically establishes the link between the mutiny

that we just discussed and the creation of the UPC thereafter.

O o NN o Q1

Originally we didn't believe that that was going to be relevant in the

10  sense that we believed that it was in a sense quite clear.

11 As to the provenance of this document, this document was given to
12 us by one of the key persons of the UPC during an interview that we

13 conducted with this individual. I'm hesitating to give the name in

14  public session, but -- so the document was given to us by this person and
15 was commented upon by this key person of the UPC. He still has a key
16  position in the UPC today, and he indicated to us that the document was
17  drafted by the UPC office for information and communication. And I can
18 actually refer your Honours to the statement of this individual in which
19  he explains this. It is document -- well, DRC-OTP-0113-0072, and the

20 discussion about this document is at page DRC-OTP-0113-0081 and further.
21 As I said, this key -- this person was --

22 PRESIDING JUDGE FULFORD: I'll interrupt, Ms. Struyven. Are

23 those two documents in the binders before us?

24 MS. STRUYVEN: So the statement that I use referred to, it's just

25 one statement, it is not, because -- it has formed part of this trial.
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1 Itisin the records of the trial --

2 PRESIDING JUDGE FULFORD: No, but --

3 MS. STRUYVEN: -- but it's not in the --

4 PRESIDING JUDGE FULFORD: Is it part of the evidence in the case?
5 Have we admitted this statement as part of the evidence in the case?

6 MS. STRUYVEN: It was admitted only at confirmation.

7 PRESIDING JUDGE FULFORD: Fine. So that's not before us. And

8 you then referred to a second document, a discussion about this document
9 ending 0081. Is that part of the materials before us?

10 MS. STRUYVEN: That's the page in the statement.

11 PRESIDING JUDGE FULFORD: Right.

12 MS. STRUYVEN: So it's one statement, and I've referred -- the

13 ERN number ending at 81 is the portion in the statement that discusses
14  this document.

15 PRESIDING JUDGE FULFORD: Right. Thank you.

16 MS. STRUYVEN: Your Honour, I can give the name, but I think it's

17  safer in private session.

18 PRESIDING JUDGE FULFORD: Private session, please.

19 * (Private session at 10.55 a.m.) Reclassified as open session

20 COURT OFFICER: We're in private session, your Honours.

21 PRESIDING JUDGE FULFORD: Yes, Ms. Struyven.

22 MS. STRUYVEN: So the -- the individual I'm -- I'm talking about

23  is John de Dieu Tinanzabo.
24 PRESIDING JUDGE FULFORD: Could you spell that, please?
25 MS. STRUYVEN: Or John Tinanzabo. It's T-i-n-a-n-z-a-b-o.
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1 PRESIDING JUDGE FULFORD: Thank you.

2 MS. STRUYVEN: And I made a mistake in the ERN, the first ERN I
3 that gave about the statement. It's not 72 at the end, but it's 73 at

4  the end. I apologise for that.

5 PRESIDING JUDGE FULFORD: Right. So getting this clear then --

6 it's not good manners, Ms. Struyven, to talk to someone else whilst a

7 Judge is addressing you.

8 Right. To understand this, the position, therefore, is that you

9 would want to suggest to the witness that this is a document of -- about

10 which he would have been aware because it was one of the drafts made

11  during the period of the creation of the UPC. Is that right? That's the

12 question that you would want to put to him.

13 MS. STRUYVEN: The document gives the chronology of the events in
14 the UPC up until August of 2002. So it was not drafted at the creation

15 of the UPC, but it was drafted later on and indicates the different

16  events that lead -- or led to the creation of the UPC.

17 PRESIDING JUDGE FULFORD: Right. I'm going to interrupt.

18 Forgive me for doing so, because I really want to understand what you're
19 saying about this. So you're not saying that this witness drafted it.

20 No. Are you saying that this witness was ever shown it?

21 MS. STRUYVEN: Because this was drafted by the UPC and because
22 the witness was a member of the UPC, an official member of the UPC in
23 2002 onwards, what we're saying is that he would have been aware of these
24  events that are described in these documents, and, therefore, he would be

25 able to confirm that these events that are drafted here, the chronology,
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1 is correct.
PRESIDING JUDGE FULFORD: Right. It's given to you by a

prominent UPC individual. So that's how you have it in your possession,

A~ W N

but you are unable to suggest either that the witness wrote it or that he
has ever seen it before; is that right?
MS. STRUYVEN: He may have seen it, and he may recognise the
handwriting. That is something that I don't know at this stage.
PRESIDING JUDGE FULFORD: Right. So you're saying that because

O o NN o Q1

it's a UPC document and given his role, there is at least the possibility

10  that he might have seen it before. Right?

11 MS. STRUYVEN: Yes, your Honours.

12 PRESIDING JUDGE FULFORD: And then independently of that, you
13 want to put to him a series of events to see whether he can confirm or

14 not the accuracy of that chronology; is that right?

15 MS. STRUYVEN: I would like to go with him over a few of these

16 events indicated in this document, drafted in this document, to indeed

17 ask him to confirm that that is what happened.

18 PRESIDING JUDGE FULFORD: Thank you.

19 Public session, please.

20 (Open session at 11.00 a.m.)

21 COURT OFFICER: We're in open session your Honours.

22 PRESIDING JUDGE FULFORD: Mr. Biju-Duval, please come back on any

23  aspect of this, but one particular approach I'd ask you to focus on along
24  with everything else is whether you would object in the first instance to

25 the witness seeing the document to establish, first of all, whether he
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1  wrote it; secondly, whether he recognises the handwriting; and thirdly,
whether he has ever seen it before, because if he didn't write it and if

he has never seen it before, well, then there may be certain consequences

S CS I )

in terms of him being allowed to consider it further, whereas if he did
write it and if he has seen it before in a appropriate context, then it
may be said it's unobjectionable to him being asked further questions
about it.

Now, I don't want to prejudice your response, but could you

O o N o Q1

include an answer to those matters in what you're about to say.

10 MR. BIJU-DUVAL: (Interpretation) Your Honour, we would see no
11  objection to questions which are put in the manner which is suggested if
12 this document was duly disclosed. We are in an inadmissible situation
13 today.

14 This document presents a chronology of the history of UPC/RP on
15 one page and should have been sent to the Office of the Prosecutor by an
16  official of the UPC. For the first time we received this document only

17  yesterday, last night, last night, and today the OTP is stating that they

18  could not imagine that this document would turn out to be relevant. I
19  don't think that is serious. That is not serious. And we cannot accept

20 that a document of this nature, which is allegedly provided by an

21 official of the UPC and which deals with the history of the UPC/RP, that
22 such a document is disclosed only yesterday, yesterday night.

23 I think it's a question of principle here. If we start admitting

24 such documents under such disclosure circumstances which do not tally

25 with our rules, then we risk opening a Pandora's box here. That is what
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—_

I would like to say.
With respect to the questions which you suggested, in principle

we have no objection to questions of that nature.

~ W N

PRESIDING JUDGE FULFORD: So if Ms. Struyven were to confine her
questions in the way that I've indicated, asking the witness whether he
wrote it, whether he recognises the handwriting and whether he's seen it
before, you would not object to those questions? Do I understand you

correctly, Mr. Biju-Duval?

O o NN o Q1

MR. BIJU-DUVAL: (Interpretation) We are raising a fundamental

10  objection regardless of the questions because of the nature in which

11  disclosure has been made. But if that objection is set aside, well, then

12 we will have to accept the questions as you formulated them.

13 (Trial Chamber confers)

14 PRESIDING JUDGE FULFORD: Ms. Struyven has indicated that she
15 wishes to ask the witness about a handwritten document which comes behind
16  tab 61 of the most recent documents provided to the Chamber. This

17 document was disclosed for the first time to the Defence during

18 yesterday. It is suggested that it had not been provided to the Defence

19 at an earlier stage in these proceedings because it had been assumed that
20 its contents were irrelevant to the matters in issue in this trial and

21 that, in particular, the issue currently being explored in relation to

22 the mutiny was believed to be a matter of irrelevance as regards these

23  proceedings.

24 The provenance of the document is dependent on the evidence of

25 somebody who has provided a statement to the Prosecution but who has not
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1 given evidence at all during the course of these proceedings.
Additionally, the Prosecution are not in possession of any evidence that

would indicate that this witness either wrote the document, was present

= S CS I )

at the time it was compiled, or indeed was at any stage aware of its
existence.

In our judgement, there are two reasons for concluding that it
would be inappropriate and unfair to allow questions based on this

document to proceed. First, we are concerned at the late stage of the

O o NN o Q1

disclosure. It seems to us that a document of this nature, given the

10 kinds of documents that have been disclosed, of which there have been
11  very many in the past, should have been supplied to the Defence a very
12 long time ago.

13 Secondly, there is at present no proper basis for putting the

14 document to the witness. AsIhave just said, there is no suggestion, as
15 we understand it, that he wrote it, that he was present when it was

16  written, or that he was even aware of it.

17 What Ms. Struyven is entitled to do is to use the facts which

18 appear in the chronology to form the basis of freestanding questions as
19  to the history which she now suggests is correct, and so she can use the
20 material within it to see whether or not the witness accepts the history
21  or part of it which is set out within this particular piece of paper.

22 Good. We'll take the longer morning break now and sit again at
23 20to 12.00. Thank you very much.

24 COURT USHER: All rise.

25 Recess taken at 11.08 a.m.
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1 On resuming at 11.40 a.m.

2 (Open session)

3 (The witness takes the stand)

4 COURT USHER: All rise. Please be seated.

5 PRESIDING JUDGE FULFORD: Yes, Ms. Struyven.
6 MS. STRUYVEN: Thank you, Mr. President.

7 Q. Mr. Witness, isn't it correct that in August of 2000, when these

8 mutineers were sent to Uganda, the discussion started in Bunia to create

9 the UPC to recuperate these mutineers upon their return from Uganda?

10 A. That is not correct.

11 MS. STRUYVEN: Your Honours, I would like to send -- show another
12 document to this witness. It is DRC-OTP-0093-0130, and it is tab 63.

13 PRESIDING JUDGE FULFORD: Mr. Biju-Duval, any objections?
14 MR. BIJU-DUVAL: (Interpretation) No objections, your Honour.
15 PRESIDING JUDGE FULFORD: Please continue.

16 MS. STRUYVEN:

17 Q. Mr. Witness, this is a message of Mr. Lubanga on Radio Candip on
18  the 11th of September of 2002, and I would like you to look at the first

19 page, more or less in the middle of the page, where it says, "Chers

20 Compatriotes." And I will read in French:

21 "(Interpretation) The combat which we started since the year 2000
22 has always been misunderstood, either through bad faith or because of
23 ignorance."

24 (* Previous translation continues) (In English) ... of that

25 paragraph says -- well, after having referring to Wamba Dia Wamba, the
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1 last sentence says:

2 "(Interpretation) We have reacted by starting a mutiny, and we

3 have created the Union of Congpolese Patriots, UPC."

4 (In English) Thomas Lubanga makes reference to the mutiny here,

5 doesn't he?

6 PRESIDING JUDGE FULFORD: Before you answer that question, sir.
7 Mr. Biju-Duval.

8 MR. BIJU-DUVAL: (Interpretation) Yes, your Honour. A document
9 is being shown to the witness. I think we have to start by asking the

10 witness whether he knows the document before we put a question to him.
11 Secondly, a document, a four-page document, has been given to the
12 witness, and a question is put to him on two lines only. I think the

13 witness should be given time to look through the entirety of the document
14 before a question is put to him.

15 PRESIDING JUDGE FULFORD: I think it's right, Ms. Struyven, that
16  rather than simply putting the two pieces of paper in and launching

17  straight into the question, you need to establish what the document is,

18 whether the witness is aware of its contents, and whether he is, in fact,

19 in a position to answer questions based on the document at all, and to
20 the extent that it's necessary, he obviously needs an opportunity to
21 familiarise himself with it, particularly if he hasn't seen it before.
22 So I think you need to start again rather more slowly, please.
23 MS. STRUYVEN:
24 Q. Mr. Witness, are you aware of this message of Thomas Lubanga that
25 was broadcast on Radio Candip on the 11th of September, 2002, from
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1 Mandro? As you recall --

2 A. Yes, I heard this message over Radio Candip.

3 Q. I think the transcript refers to the third ... I apologise. I

4 was too fast.

5 So, Mr. Witness, Mr. Lubanga himself refers to the mutiny here in

6 this document, doesn't he?

7 A. Well, he said we reacted by engaging in a mutiny. I do not fully

8 understand this reference to mutiny. I know that Thomas Lubanga is not a
9 soldier. I know he's not a soldier.

10 Q. But are you still saying that there was no link between the

11 mutiny of the summer of 2000 and the creation of the UPC?

12 A. Yes.

13 Q. So then let's move on to the next period in -- in September of

14 2000, the UPC was created, as you have testified last week.

15 PRESIDING JUDGE FULFORD: Are you leaving this document,

16 Ms. Struyven?

17 MS. STRUYVEN: Yes, your Honours.

18 PRESIDING JUDGE FULFORD: I just want to see how we -- how we are
19  to treat this document in due course. What has happened is, as I

20 understand it, in the last two or three minutes that the witness has said

21  that he heard the radio broadcast at the time that it occurred. At the

22 moment, I don't think there's any evidence that the witness has seen

23  this -- I don't know what this is, whether this is supposed to be a

24  transcript of what was said or whether this is the speaking notes it's

25 suggested were used by Mr.