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ICC-01/04-01/06  6 

In the case of The Prosecutor v. Thomas Lubanga Dyi lo  7 
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(The hearing starts at 2.34 p.m.)   9 

(Open session) 10 

THE COURT USHER:  All rise.  The International Crim inal 11 

Court is now in session.  Please be seated.  12 

PRESIDING JUDGE FULFORD:  Good afternoon.  I'm sorr y we've 13 

kept you waiting, but one of the lifts decided not to open its doors. 14 

We'd like first, please, to deal with the issue of witness 15 

scheduling over the next few days.  On my recollect ion, the plan had 16 

been that at 9.30 tomorrow we were intending to com mence the evidence 17 

of 321.  Now, as I understand it, a difficulty has arisen in that it 18 

is suggested that the familiarisation process is no t complete.  Who 19 

can field this issue, please?   20 

MS KAPRIELIAN:  Your Honour, if I may. 21 

PRESIDING JUDGE FULFORD:  Please. 22 

MS KAPRIELIAN:  Maral Kaprielian from the Victims a nd 23 

Witness Unit. 24 

Witness 321 already started reading his statement, as was  25 
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authorised in the field.  Unfortunately, his -- wha t's transpired is 1 

that his pace in reading is rather slow, and he's h ad another additional 2 

100 pages to read than was originally indicated, so  the witness basically 3 

has not finished reading and, in view of all of tha t, we see that he 4 

may need today as well as tomorrow.   5 

If I may also indicate that the witness had his cou rtroom 6 

familiarisation this morning, together with his cou rtesy meeting, so 7 

part of today was also consumed with that, but we f oresee the witness 8 

will be ready by tomorrow afternoon --  9 

PRESIDING JUDGE FULFORD:  Tomorrow afternoon?   10 

MS KAPRIELIAN: -- to testify on the day after, bein g -- sorry.   11 

PRESIDING JUDGE FULFORD:  You mean ready to start o n not 12 

tomorrow, but Wednesday?   13 

MS KAPRIELIAN:  Yes.  14 

PRESIDING JUDGE FULFORD:  Well, can I ask what exac tly it 15 

is he's reading?  I understand that he was intervie wed towards the 16 

end of last year on the subject of, generally speak ing, the issues 17 

that have arisen on this abuse of process applicati on; namely, whether 18 

things had happened with some Prosecution witnesses  that shouldn't 19 

have happened.  Now, is it simply the full extent o f those interviews 20 

towards the end of last year that he's reading, or are there other 21 

materials which have been put before him as part of  this familiarisation 22 

process?   23 

MS KAPRIELIAN:  To be frank, your Honours, I wouldn 't be 24 

able to go into the details of what exactly the wit ness is reading.   25 
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What we have been handed by the Office of the Prose cutor is a rather 1 

large folder of 25 tabs of documents and I'm not pr ivy to the details 2 

of these documents.  I apologise for that.  3 

PRESIDING JUDGE FULFORD:  Thank you very much.  Mr Sachdeva, 4 

you'll be aware of the kind of material that I've b een used to sitting 5 

in another jurisdiction; namely, in most instances,  a statement of 6 

a few pages that a witness reads fairly rapidly to refresh his or her 7 

memory before walking in through the door of the Co urt, a procedure 8 

which one would anticipate will take no more than h alf-an-hour.  Now, 9 

what are these 25 tabs?   10 

MR SACHDEVA:  Mr President, indeed, as with other w itnesses 11 

that we have called, in many occasions the intervie ws have been conducted 12 

over a period of days and there has not been a stat ement that has been 13 

signed; rather, transcripts have been produced.  An d this witness is 14 

reviewing the three interviews he gave with the Pro secution over the 15 

last three or four months, and those interviews hav e been transcribed 16 

and, unfortunately, they do contain binders' worth of documents that 17 

the witness has to review.   18 

The Prosecution -- we note, of course, the fact tha t we need 19 

to get proceedings underway as quickly as possible and, of course, 20 

the Prosecution is ready to examine the witness.  H owever, it is our 21 

understanding that the witness does, indeed, want t o properly 22 

familiarise himself, as was the case with other wit nesses that have 23 

been called.  24 

PRESIDING JUDGE FULFORD:  I mean, to a large extent ,  25 
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Mr Sachdeva, we are in your hands, save for one obs ervation, which 1 

is that I think with 321 and 316 the procedure in r elation to 2 

self-incrimination effectively has come into being,  as it were.  Now, 3 

in order to put this witness into a position where he has a thorough 4 

and appropriate opportunity to refresh his memory a s to what he said 5 

towards the end of last year, is it really necessar y for him to read 6 

all 25 tabs of the binders that have been provided?    7 

MR SACHDEVA:  Mr President, our submission is indee d, yes.  8 

Of course, he has recently been interviewed and the refore one would 9 

hope that his memory is better for that interview, but we think that 10 

in order to be able to answer questions properly an d truthfully in 11 

court, he does need to familiarise himself properly  with those three 12 

statements.  And I understand it's just another day , perhaps, of 13 

reviewing and, in our submission, the one-day delay  is -- taken in 14 

balance with the right of the witness to review tho se materials, it's 15 

not too disproportionate.  16 

PRESIDING JUDGE FULFORD:  Thank you, Mr Sachdeva.  17 

Mr Biju-Duval.  18 

MR BIJU-DUVAL:  (Interpretation)  Yes, your Honour.   Very 19 

briefly on this matter, with regard to these previo us statements that 20 

the witness is currently reviewing, the Chamber mus t understand that 21 

nearly half the statements were done early in June of this year, June 22 

2010; in other words, very recently.  There are the  statements from 23 

October 2009 which go back a while.  There are the statements from 24 

June 2010 that are very recent and, for these June 2010 statements,  25 
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we think it is unnecessary for the witness to refre sh his memory in 1 

their regard.  That was the observation that the De fence wished to 2 

make at this moment.   3 

And I would like to take the opportunity to state t hat the 4 

witness has had just as much time to review these s tatements as -- well, 5 

this morning he refused to meet with the Defence fo r the familiarisation 6 

process.  We thought that the Chamber might find th at piece of 7 

information of use.  8 

PRESIDING JUDGE FULFORD:  Thank you, Mr Biju-Duval.   9 

Mr Sachdeva, I hadn't appreciated that some of thes e materials relate 10 

to interviews that were conducted this month.  What  proportion of the 11 

25 tabs are effectively near contemporaneous interv iews?   12 

MR SACHDEVA:  I can't say off the top of my head, M r President, 13 

in terms of the tabs, but it's one interview conduc ted in June; my 14 

learned friend is correct.  And I would point out t hat of course as 15 

per the procedure the Prosecution informed the Defe nce exactly which 16 

materials will be in the familiarisation package an d, as I understand 17 

it, the Defence did not object at that time because  it was a previous 18 

statement of the witness.  But, yes, it's one state ment in June that 19 

is being used for familiarisation.  20 

PRESIDING JUDGE FULFORD:  Well, if that's right, th at means 21 

this is a relatively small part of the overall bund le of interviews; 22 

is that right?   23 

MR SACHDEVA:  It's probably a third, Mr President.  24 

PRESIDING JUDGE FULFORD:  Oh, that may be quite a l ot.  Just  25 
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a moment.  1 

(Trial Chamber confers)  2 

PRESIDING JUDGE FULFORD:  Mr Sachdeva, we are not h ugely 3 

impressed with the idea that the witness at this st age needs to refresh 4 

his memory as regards an interview which took place  only a few days 5 

or a couple of weeks ago.  It seems to us that the whole process of 6 

witness familiarisation isn't really meant to addre ss a situation of 7 

that kind where there's been a very, very recent pr ocess of interviewing 8 

or providing a statement.   9 

But that said, given that the issue of self-incrimi nation 10 

arises with this witness, we are extremely reluctan tly prepared to 11 

agree to him in these circumstances being able to l ook at the body 12 

of interviews as a whole, out of fairness to him, r ather than for any 13 

other reason.  So we will commence his evidence not  tomorrow, but at 14 

9.30 on Wednesday.  15 

MR SACHDEVA:  Thank you, Mr President.  16 

PRESIDING JUDGE FULFORD:  Thank you very much.  I t hink that 17 

deals with the issue which we asked the Registry to  attend for, unless 18 

there's something else which the three of you have in mind which I've 19 

overlooked?  No.  Don't think so?  Ms Dahuron?   20 

MS DAHURON-JACOBY:  (Interpretation)  Your Honour, simply, 21 

if that were to mean other testimony would have to be delayed as well, 22 

as well as the video conference, the Registry would  like to inform 23 

you that the video conference could be held on 12 r ather than 9 July.  24 

Or 9 July, as well.  25 
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PRESIDING JUDGE FULFORD:  I think given it's really  1 

impossible to tell how long these witnesses are goi ng to take, the 2 

better course is to have the video arrangement set up as early as possible, 3 

and we will intervene Witness 38 regardless of what 's taking place.  4 

If we try to fix Witness 38 for the end of Witness 321, we're inevitably 5 

going to get it wrong, and so it is in our view bet ter to set it up 6 

and we'll intervene whatever other evidence we are hearing.  So as 7 

quickly as possible, please.  Thank you very much.  Good.  Thank you 8 

for your attendance.  Please feel free to slip out of court.  Thank 9 

you. 10 

Just a moment, Mr Sachdeva.  11 

(Trial Chamber confers)  12 

PRESIDING JUDGE FULFORD:  Now, Mr Sachdeva, were yo u on your 13 

feet out of politeness or because there was somethi ng else that you 14 

wished to raise?   15 

MR SACHDEVA:  Mr President, I thought your Honour w as 16 

addressing me, but --  17 

PRESIDING JUDGE FULFORD:  No.  You're quite right, I was 18 

about to do so.  Witness 38, and using his statemen t effectively as 19 

evidence-in-chief, is there anything else you want to say on that 20 

subject?   21 

MR SACHDEVA:  Mr President, at this stage -- well, perhaps 22 

one point.  Of course, the Prosecution understands that the previous 23 

rulings of the Chamber have been in respect of evid ence that one can 24 

say is peripheral and not critical to the Prosecuti on case or, in fact,  25 
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to the case.  However, in our submission, as cases progress at the 1 

ICC perhaps there will come a time where witness st atements that do 2 

contain evidence of a critical nature can be tender ed as long as the 3 

witness is present in court.   4 

Of course, the Defence will have the right to cross -examine 5 

and, of course, the Chamber can ask questions of th e witness.  This 6 

is how, in our submission, evidence procedure has b een progressing 7 

in other ad hoc tribunals.  I am not suggesting, of  course, that we 8 

follow that course to the letter, but it is certain ly a possibility 9 

that one needs to think about in future cases.  10 

PRESIDING JUDGE FULFORD:  Very clear.  Thank you ve ry much. 11 

Mr Sachdeva, you may well be right theoretically an d 12 

generally put but we, having looked at the witness statement dated 13 

17 and 18 September of last year, are of the view t hat it addresses 14 

a fundamental part of the Defence application; name ly, the role of 15 

a particular intermediary.  It's not a long stateme nt and it will not, 16 

in our view, greatly add to the length of time this  witness will spend 17 

in the witness box if he addresses the issues refle cted in his witness 18 

statement as part of his evidence-in-chief at the c ommencement of his 19 

testimony.   20 

Therefore, without in any way prejudicing the posit ion for 21 

the future, on this occasion for this particular wi tness we think it's 22 

in the interest of justice for him to give his evid ence in the normal 23 

way.  Thank you very much.  24 

MR SACHDEVA:  Thank you, Mr President.  25 
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PRESIDING JUDGE FULFORD:  Now, turning to Witness 5 55, it 1 

may be most helpful if the Prosecution could, first  of all, explain 2 

precisely why the witness is to be called so that t he Defence can then 3 

respond having heard the full justification.  4 

MR SACHDEVA:  Thank you, Mr President.  Firstly, I would 5 

note that in the Prosecution's filing 2473, paragra ph 21, 36 and 37, 6 

in our submission, deals with some of the issues th e Defence are concerned 7 

about.  Generally, 555 -- Mr President, with your l eave, perhaps we 8 

could move into private session.   9 

PRESIDING JUDGE FULFORD:  There are things that you  will 10 

need to refer to which should not be said in public  session; is that 11 

right, Mr Sachdeva?   12 

MR SACHDEVA:  Indeed, yes, Mr President.  13 

PRESIDING JUDGE FULFORD:  Private session then, ple ase.  14 

(Private session at 2.55 p.m.)   15 

            (Expunged) 16 

            (Expunged) 17 

            (Expunged) 18 

            (Expunged) 19 

            (Expunged) 20 

            (Expunged) 21 

            (Expunged) 22 

            (Expunged) 23 

            (Expunged) 24 

            (Expunged) 25 
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            (Expunged) 1 

            (Expunged) 2 

            (Expunged) 3 

            (Expunged) 4 

            (Expunged) 5 

            (Expunged) 6 

            (Expunged) 7 

            (Expunged) 8 

            (Expunged) 9 

            (Expunged) 10 

            (Expunged) 11 

            (Expunged) 12 

            (Expunged) 13 

            (Expunged) 14 

            (Expunged) 15 

            (Expunged) 16 

            (Expunged) 17 

            (Expunged) 18 

            (Expunged) 19 

            (Expunged) 20 

            (Expunged) 21 

            (Expunged) 22 

(Open session at 3.02 p.m.)  23 

THE COURT OFFICER:  We are in open session, Mr Pres ident.  24 

MR BIJU-DUVAL:  (Interpretation)  Your Honour, it h as  25 
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emerged from the explanations given by the Prosecut or that the only 1 

two paragraphs that should be of interest to the Ch amber, the two 2 

paragraphs of the statement of Witness 555 to which  the Chamber has 3 

to pay attention in order to appreciate the relevan ce of that testimony, 4 

are paragraphs 55 and 56.   5 

This means that we are talking about the two paragr aphs in 6 

that statement in which Witness 555 states that a c ertain personality 7 

allegedly asked him whether he knew any people who could accept to 8 

come and give testimony in favour of the accused, a nd Witness 555 added 9 

that he understood that this proposal was being mad e to him.   10 

The Chamber will observe that in these two paragrap hs which 11 

refers to potential witnesses for the Defence, in t hese two paragraphs 12 

therefore Witness 555 does not at any moment, does not at any moment, 13 

allege that he had been requested to come and give false testimony.  14 

At no moment in his statement did Witness 555 alleg e that pressure 15 

was brought to bear on him, or on other individuals , so that they would 16 

come before the Chamber and give false testimony.  That would have 17 

been the only question that would have been of rele vance. 18 

I have concluded, your Honour. 19 

PRESIDING JUDGE FULFORD:  I think, Mr Biju-Duval, a nd I look 20 

over to Mr Sachdeva as I say this, I think you have  also got to look 21 

at paragraphs 36, 37 and 38 which is where the witn ess talks about 22 

two individuals coming to his house.  I mean, we re hearsed this a little 23 

bit earlier, which the Prosecution say provides cle ar indication that 24 

pressure was being brought to bear on those who may  give evidence against  25 
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the accused.  Now that evidence is relied on as wel l.  Now, what do 1 

you say to those paragraphs, Mr Biju-Duval?   2 

MR BIJU-DUVAL:  (Interpretation)  Yes, your Honour,  it is 3 

in these paragraphs, paragraph 36 and subsequent pa ragraphs, that 4 

Witness 555 alleges that pressure was brought to be ar on him and other 5 

individuals to prevent Prosecution witnesses to com e and give testimony.  6 

However, we do not find that point relevant.   7 

The only question here is whether Defence witnesses  were 8 

pressured into coming here to give testimony.  That  is the only question 9 

which, to our mind, appears relevant because we are  talking about 10 

rebuttal witnesses; witnesses who have to rebut the  allegations of 11 

Defence witnesses. 12 

Now, saying that pressure was brought to bear on po tential 13 

witnesses of the Prosecution in order to prevent th em to come and give 14 

testimony does not appear to be relevant to us with in the framework 15 

of the abuse of process application.   16 

Your Honour, those are the observations the Defence  would 17 

like to make in order to state that the statement o f this witness cannot 18 

in any way help the Chamber to appreciate the relev ance of the abuse 19 

of process application which the Defence hopes to p ut in very soon.  20 

PRESIDING JUDGE FULFORD:  Thank you.  Anything else , 21 

Mr Sachdeva?   22 

MR SACHDEVA:  Mr President, nothing further.  23 

PRESIDING JUDGE FULFORD:  We'll reflect on this and  deliver 24 

a very short ruling at the beginning of the hearing  on Wednesday. 25 
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Is there anything else for this afternoon?   1 

MR BIJU-DUVAL:  (Interpretation)  Your Honour, we a re at 2 

the disposal of the Chamber.  If the Chamber wishes  for us to make 3 

observations on the interview of the individual ref erred to as Cordo, 4 

I don't know if this is the appropriate moment for us to go into that, 5 

or would the Chamber prefer that we postpone our ob servations on that 6 

point?   7 

PRESIDING JUDGE FULFORD:  What do you say, Mr Sachd eva, 8 

about us spending time now pondering the position o f Mr Cordo?   9 

MR SACHDEVA:  Mr President, in our submission, the quicker 10 

this can be resolved the better, but I understand t hat it may be that 11 

this is not an appropriate time to do this.  12 

PRESIDING JUDGE FULFORD:  Well, if you are both rea dy to 13 

say whatever it is that needs to be said about Cord o, please proceed.  14 

Do you want to go first, Mr Biju-Duval?  Good, all right.  15 

MR BIJU-DUVAL:  (Interpretation)  Thank you, your H onour.  16 

I wish to respond to the observations made by the P rosecutor regarding 17 

the appearance of the individual who goes by the na me of Cordo. 18 

First point:  the Prosecutor states that the Chambe r has 19 

to order the Defence to have that individual appear  before the Court; 20 

I will not develop that point.  It is obvious that that request is 21 

in obvious contradiction with your decision of 2 Ju ne 2010, which turns 22 

down the application of the Prosecutor relating to the disclosure of 23 

the identity of that individual.  I think this is a n indirect way of 24 

coming back on that point and so I do not think thi s application is  25 
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relevant or founded. 1 

Second point, and this is more important, the Chamb er has 2 

to use its prerogatives under Article 69(3) to orde r the appearance 3 

of that individual.  I wish to make three observati ons on that point.   4 

The first observation is that the application of th e 5 

Prosecutor filed before the Chamber is an applicati on which is 6 

impossible to address, to my mind; impossible becau se you cannot request 7 

the Chamber to call a witness whose identity is sti ll unknown and whose 8 

potential testimony is also unknown.   9 

It is, of course, the responsibility of the OTP to carry 10 

out its investigations and identify the witness and  interview that 11 

witness and if the witness refuses to appear then t hey can ask the 12 

Chamber to order the witness or that individual to appear.   13 

On that point the Chamber knows that the Prosecutor  has all 14 

the information necessary; information which they c an use to go to 15 

that individual and carry out their investigations.   I think one of 16 

the witnesses who appeared here stated that this in dividual lived a 17 

few metres away from his home and today the Prosecu tor does not give 18 

any justification, so the Prosecutor is not doing a nything to carry 19 

out this investigation which they deem important, s o I think that is 20 

a request which is difficult to satisfy today. 21 

Second observation:  this is an application which i s founded 22 

on an error of fact; an error of fact because Cordo  has never served 23 

as an intermediary of the Defence.  We can state th is because Defence 24 

counsel is in a position to say who is a member of their team, just  25 
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as the OTP is in a position to say who is their int ermediary.  Cordo 1 

is not an intermediary of the Defence team, so that  is an error of 2 

fact.   3 

And there is also a situation of false parallelism here which 4 

the Prosecution wishes to bring before the Chamber.   As far as I know, 5 

the OTP does not have the intention of requesting a  stay of proceedings 6 

because a Prosecution or Defence intermediary misbe haved.  I think 7 

there is some sort of an aberration here.  The test imony of Cordo will 8 

not be of any usefulness, and that is my last obser vation.   9 

The issue here is knowing whether or not Defence wi tnesses 10 

have lied.  That is one of the questions raised by the OTP.  I have 11 

my doubts.  I wonder whether the testimony of Cordo  will help the Chamber 12 

on that point.  The Prosecution witness who made th at allegation is 13 

Witness 297.  The Prosecution case today, I believe , is founded on 14 

the testimony of Witness 297.  That witness was exa mined, 15 

cross-examined and - before the Chamber - and his s tatements are 16 

available to the Bench, and the Bench can use those  statements to see 17 

or to determine where the truth lies, on whose side  the truth lies.   18 

I would like to rest my case here, your Honour, but  I would 19 

like to conclude by saying that, as the Chamber kno ws, we did not hesitate.  20 

The Defence did not hesitate to request for the app earance before this 21 

Chamber of Prosecution witnesses, of members of the  OTP who could support 22 

the Prosecution case.  We are not opposed to the ap pearance of any 23 

relevant witness before this Chamber, regardless of  what they say.  24 

In the instant case, that is, the case of Cordo, th is is not possible  25 
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for a final reason.   1 

The final reason is that the accused has a right to  be tried 2 

within the shortest time possible.  Today I would s ay a lot of time 3 

has been wasted and we cannot accept that new delay s should be requested 4 

by the Prosecution in order to organise the appeara nce of a certain 5 

individual; a situation which I think is improbable .   6 

That is the end, your Honour, thank you.  7 

PRESIDING JUDGE FULFORD:  Thank you, Mr Biju-Duval.   8 

Mr Sachdeva?   9 

MR SACHDEVA:  Mr President, I don't want to enter i nto 10 

closing argument style discussion here at this poin t.  Of course, as 11 

with the decision of your Honours on 12 May 2010, t he fact is there 12 

is evidence on the record that suggests that Cordo deliberately asked 13 

a witness, 297, to lie, and 297 has given that evid ence.  He also gave 14 

evidence that Defence Witnesses 3 and 4 were also a sked to lie by Cordo.  15 

And so, in our submission, it is entirely relevant that, if Cordo can 16 

be identified, he should be interviewed and testify  in front of the 17 

Chamber.  After all, these are -- this is the crux of the issue the 18 

Chamber has to resolve. 19 

Now, at the time we filed our application for discl osure 20 

of the identity with the Defence, 297 -- at the tim e of filing 297 21 

hadn't been heard.  297 gave evidence and, in the P rosecution's 22 

submission, the need for Cordo to come before the C ourt and for him 23 

to be identified was, in our submission, ever more urgent. 24 

Now, 297 has given evidence that Cordo is related t o Lubanga.   25 
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If that is the case, then surely the Defence must k now who this person 1 

is and surely, in our submission, must the Chamber be interested in 2 

determining the identity of this person. 3 

We also filed, in our submission 2473, that if the Defence 4 

are not ordered to call this witness, the Chamber t hemselves seeks 5 

to call this witness under 69(3), and we apply the standards that have 6 

been applied in the 12 May decision 2010.  Cordo ma y not have been 7 

an intermediary, as the Defence suggests, but he ce rtainly, in our 8 

submission, worked for the Defence resource person.   He was used to 9 

facilitate contact between potential witnesses and eventually with 10 

the Defence resource person and their lawyers.  And  so, it would seem 11 

to us that if the standard is to be applied to the Prosecution, it 12 

similarly should be applied to the Defence. 13 

Those would be the submissions, and I also refer yo ur Honours 14 

to our filing 2473.  15 

PRESIDING JUDGE FULFORD:  Absolutely, yes.  We assu me that 16 

you are simply, as it were, reminding us of the sub missions you've 17 

already made in writing, Mr Sachdeva. 18 

Two short points.  Firstly, we take it, therefore, that the 19 

Prosecution's submission today is that you don't kn ow who Cordo is.   20 

MR SACHDEVA:  At this stage we do not.  We are, of course, 21 

conducting our own investigations, as the Chamber h as suggested, and 22 

as we intend to do in parallel with our application , but at this stage, 23 

no.  24 

PRESIDING JUDGE FULFORD:  Second point, unconnected .  555,  25 
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given the issues that you've canvassed today, shoul d, if we're with 1 

you, be a very short witness, shouldn't he?   2 

MR SACHDEVA:  Yes, most probably no longer than 3 

one-hour-and-a-half.  4 

PRESIDING JUDGE FULFORD:  That's what I thought.  T hank you 5 

very much.  6 

MR SACHDEVA:  But just to reiterate, Mr President, that, 7 

unfortunately, 555 cannot come before the summer re cess.  8 

PRESIDING JUDGE FULFORD:  There is a possibility --  again, 9 

this is all predicated on the basis that we're with  you and, of course, 10 

we haven't made up our minds on that, but there is a possibility of 11 

a video link, though, isn't there, for 555?   12 

MR SACHDEVA:  There is.  Even with that possibility , 13 

Mr President, our understanding is that 555, due to  professional 14 

commitments, cannot testify before the end of the r ecess.  15 

PRESIDING JUDGE FULFORD:  Not even by video link?  I can 16 

well understand him not being able to come here, bu t this applies to 17 

video link as well, does it?   18 

MR SACHDEVA:  That is our understanding, yes, Mr Pr esident.  19 

PRESIDING JUDGE FULFORD:  Do you think that's the f inal 20 

position, Mr Sachdeva?   21 

MR SACHDEVA:  I believe it is, but we can always li aise with 22 

the VWU again, but that's, indeed, the position tha t we understand 23 

it to be.  24 

PRESIDING JUDGE FULFORD:  Thank you.  Now, any othe r  25 

ICC-01/04-01/06-T-306-Red-ENG WT 28-06-2010 21/26 VR T



 

Case No.: ICC-01/04-01/06 
 

22 

subjects for the Defence, Maître Mabille?   1 

MS MABILLE:  (Interpretation)  Just two points, you r Honour.  2 

The first point:  We have a little concern with res pect to the schedule.  3 

I wish to give the Chamber some information.   4 

We have tried to reflect on the duration of the 5 

cross-examination with respect to 321 and 316.  I a m saying this with 6 

a lot of reservation because, as you know, this is a very complicated 7 

exercise.  However, we anticipate two cross-examina tions which are 8 

going to be relatively very long, especially with r espect to 321.  Since 9 

we are going to go on recess around 16 July, we hav e certain concerns 10 

with respect to the fact that we may not be able to  complete the 11 

cross-examination of 321, and that means we will re sume 12 

cross-examination after the judicial recess, and we  find this a bit 13 

uncomfortable.  I wish to bring this point before t he Chamber, and 14 

we feel that the cross-examination is going to take  a good number of 15 

days.  I am talking about Witness 321 and 316.  I t hink the Bench 16 

understood that I am talking about the two intermed iaries.  I'm talking 17 

about time for cross-examination of the two interme diaries.  18 

PRESIDING JUDGE FULFORD:  Maître Mabille, we readil y 19 

understand that at this stage it's very difficult f or you to give an 20 

accurate assessment as to how long those examinatio ns will take because, 21 

in large measure, it may well depend on the answers  that you get to 22 

the questions as the examination goes along.  Eithe r lines of inquiry 23 

will become closed down, or they will become opened  up, or a mixture 24 

of the two.  So that is why earlier I said that I t hought it was foolish  25 
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to try to make any definite arrangements on the bas is of a precise 1 

time when 321 will have completed his evidence.   2 

Now, Maître Mabille, unless you're suggesting that we should 3 

all unbook the summer holiday arrangements that hav e been made on the 4 

basis of a fixed judicial recess with, no doubt, th e Defence paying 5 

the cost of each of our rebooked holidays, I'm not sure exactly what 6 

it is that you are proposing.  7 

MS MABILLE:  (Interpretation)  No, your Honour, the  Defence 8 

team will not be pleased with having your recess pe riod cancelled.  9 

I am just anticipating on the fact that, with respe ct to the time frame, 10 

we have two intermediaries who are going to appear,  two intermediaries 11 

whom, as we all know, there are a certain number of  areas on which 12 

we have to put questions.  As a result, the cross-e xamination is going 13 

to be relatively long.  Of course, I understand tha t the duration will 14 

depend on the answers given by the witness.   15 

I simply wish to bring the attention -- draw the at tention 16 

of the Chamber to the fact that we would not like t o have a 17 

cross-examination interrupted by the judicial reces s, because we will 18 

have to call back the intermediaries at the -- when  we resume, and 19 

we do not think that's going to be comfortable.  Th at is our concern, 20 

your Honour.  21 

PRESIDING JUDGE FULFORD:  Well, Maître Mabille, we 22 

are -- at the moment we've been asked to adjourn 32 1 until the 30th, 23 

which is a Wednesday.  There are, following this we ek, two full weeks 24 

before the judicial recess, and I'm afraid we're no t prepared to  25 
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countenance any suggestion that 321 should be adjou rned until after 1 

the judicial recess.  I'm afraid 321 is going to ha ve to commence his 2 

evidence on Wednesday, and we will just wait and se e where we've got 3 

to around about the end of the week of 15/16 July.  I'm afraid it's 4 

not going to be helpful to try to make firm arrange ments in advance, 5 

Maître Mabille.  We're going to have to wait to see  how this goes. 6 

Now, there was another point I think you wished to raise?   7 

MS MABILLE:  (Interpretation)  That's right, your H onour.  8 

Caroline Buteau is very attentive to what I say and  she just 9 

suggested -- well, I talked about two intermediarie s - I talked about 10 

321 and 316 - and the concerns I raised related to the second intermediary.  11 

I probably was not very clear in the last thing I s aid.  12 

PRESIDING JUDGE FULFORD:  Maître Mabille, once agai n, the 13 

same -- exactly the same observation applies.  We'l l wait to see where 14 

we are in a week and a half or two weeks' time, and  then make a judgment 15 

as to what's appropriate at that stage.  If we're j ust before the 16 

judicial recess, then there may be powerful argumen ts in not starting 17 

a witness, only almost immediately afterwards to ad journ him for two 18 

or three weeks.   19 

Anything else?   20 

MS MABILLE:  (Interpretation)  Yes.  The second poi nt to 21 

which I would like to draw your attention is that o n Friday the Defence 22 

put in a filing, number 2503, relating to a disclos ure request for 23 

investigators' notes for Witness 321 and 316 and, w hen possible, 143.  24 

The OTP was opposed to our disclosure request, and I wish to inform  25 
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the Chamber that we would like this problem to be a ddressed as quickly 1 

as possible because the first of the intermediaries  is going to come 2 

and give testimony on Wednesday.  3 

PRESIDING JUDGE FULFORD:  Now, we have your written  4 

submissions on this?   5 

MS MABILLE:  (Interpretation)  Yes, indeed, your Ho nour.  6 

That's why I gave the reference.  The reference is 2503.  7 

PRESIDING JUDGE FULFORD:  Do we have your response,  8 

Mr Sachdeva?   9 

MR SACHDEVA:  Mr President, to a filing that was fi led on 10 

Friday, not yet.  We would like to file it tomorrow .  That's our 11 

intention, Mr President, yes.  12 

PRESIDING JUDGE FULFORD:  That's quite speedy, Mr S achdeva.  13 

Thank you.  4 p.m. tomorrow?   14 

MR SACHDEVA:  We will endeavour for that, Mr Presid ent.  15 

PRESIDING JUDGE FULFORD:  Thank you very much, inde ed.  16 

(Trial Chamber confers)  17 

PRESIDING JUDGE FULFORD:  To try to use time effici ently, 18 

we will deliver a number of oral decisions on some of these more recent 19 

applications at 2.30 tomorrow afternoon.  Again, as  usual, skeleton 20 

crews only need appear to represent the interests o f those concerned 21 

in this case. 22 

Anything else?  Yes, Mr Sachdeva.  23 

MR SACHDEVA:  Mr President, thank you.  With your l eave, 24 

we just wanted to inform the Chamber about developm ents regarding  25 

ICC-01/04-01/06-T-306-Red-ENG WT 28-06-2010 25/26 VR T



 

Case No.: ICC-01/04-01/06 
 

26 

Witness 582.  Witness 582 was scheduled to appear o n 29 June.  However, 1 

because of the passport problem, his slot has been usurped by 321's, 2 

and therefore, unfortunately, Mr Witness 582 has pr ofessional 3 

commitments from 5 to 10 July, and thereafter he ha s other commitments.  4 

And in sum, Mr President, the witness cannot appear  until after the 5 

recess.  6 

PRESIDING JUDGE FULFORD:  Right.  Can you make sure  that 7 

that information is provided to the VWU.  I am sure  you've done so 8 

already.  Firm dates as to when that witness is ava ilable should be 9 

provided, please, and we will review the witness or der bearing that 10 

in mind tomorrow afternoon.  11 

MR SACHDEVA:  Yes, Mr President.  12 

PRESIDING JUDGE FULFORD:  Thank you very much.  Tha nk you 13 

all very much.  We will meet again at 2.30 tomorrow  afternoon.  14 

THE COURT USHER:  All rise.  15 

(The hearing ends at 3.30 p.m.) 16 
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