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International Criminal Court

Trial Chamber | - Courtroom 2

Presiding Judge Adrian Fulford,

Judge Elizabeth Odio Benito and Judge René Blattman n
Situation in the Democratic Republic of the Congo -

ICC-01/04-01/06

In the case of The Prosecutor v. Thomas Lubanga Dyi lo
Monday, June 28, 2010

(The hearing starts at 2.34 p.m.)

(Open session)

THE COURT USHER: All rise. The International Crim inal

Court is now in session. Please be seated.

PRESIDINGJUDGEFULFORD: Goodafternoon. I'msorr ywe've
keptyouwaiting, butone oftheliftsdecided not toopenitsdoors.
We'dlikefirst, please, todealwiththeissue of witness
scheduling overthe nextfewdays. Onmyrecollect ion, the planhad
beenthatat9.30tomorrowwewereintendingtocom mencetheevidence
of321. Now, as lunderstand it, adifficulty has ariseninthatit
is suggested that the familiarisation processis no tcomplete. Who

can field this issue, please?

MS KAPRIELIAN: Your Honour, if | may.

PRESIDING JUDGE FULFORD: Please.

MS KAPRIELIAN: Maral Kaprielian from the Victims a nd
Witness Unit.

Witness 321 already started reading his statement, aswas
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authorisedinthefield. Unfortunately, his--wha t'stranspiredis
thathispaceinreadingisratherslow,andhe'sh adanotheradditional
100pagedaeadthanvasoriginallyindicated so thewitnesshasically
has notfinished reading and, in view of all of tha t, we seethathe

may need today as well as tomorrow.

If  may also indicate that the withess had his cou rtroom
familiarisationthismorning,togetherwithhiscou rtesymeeting,so
partoftodaywasalsoconsumedwiththat, butwe f oreseethewitness

will be ready by tomorrow afternoon --
PRESIDING JUDGE FULFORD: Tomorrow afternoon?
MSKAPRIELIAN=-taestifyonthedayafter bein g -sorry.
PRESIDING JUDGE FULFORD: You mean ready to start o n not
tomorrow, but Wednesday?

MS KAPRIELIAN: Yes.

PRESIDING JUDGE FULFORD: Well, can I ask whatexac tly it
is he's reading? | understand that he was intervie wed towards the
end of last year on the subject of, generally speak ing, the issues
thathavearisenonthisabuseofprocessapplicati on;namely,whether
things had happened with some Prosecution withesses that shouldn't
havehappened. Now,isitsimplythefullextento fthoseinterviews
towards the end of last year that he's reading, or are there other
materialswhichhavebeenputbeforehimaspartof thisfamiliarisation
process?

MS KAPRIELIAN: To be frank, your Honours, |1 wouldn 't be
able to go into the details of what exactly the wit nessis reading.

Case No.: ICC-01/04-01/06
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Whatwe have been handed by the Office of the Prose cutorisarather
largefolderof25tabs ofdocumentsand I'mnotpr ivytothe details

of these documents. | apologise for that.

PRESIDINGJUDGEFULFORD: Thankyouverymuch. Mr Sachdeva,
you'llbeaware ofthekindofmaterialthatl'veb eenusedtositting
in another jurisdiction; namely, in most instances, a statement of
afewpagesthatawitnessreadsfairly rapidlyto refreshhisorher
memory before walking in through the door of the Co urt, a procedure
whichonewouldanticipatewilltakenomorethanh alf-an-hour. Now,

what are these 25 tabs?

MRSACHDEVA: Mr President,indeed,aswithotherw itnesses
thatwehavecalledjrmanyoccasionghentervie wshavebeenconducted
overaperiodofdaysandtherehasnotbeenastat ementthathasbeen
signed;rather,transcriptshavebeenproduced. An dthiswitnessis
reviewingthethreeinterviews he gave withthe Pro secutionoverthe
lastthreeorfourmonths,andthoseinterviewshav ebeentranscribed
and, unfortunately, theydocontainbinders'worth ofdocumentsthat

the witness has to review.

TheProsecution--wenote,ofcourse,thefacttha tweneed
to get proceedings underway as quickly as possible and, of course,
the Prosecutionisreadytoexaminethe witness. H owever,itisour
understanding that the witness does, indeed, want t o properly
familiarise himself, as was the case with other wit nesses thathave

been called.

PRESIDING JUDGE FULFORD: | mean, to a large extent :

Case No.: ICC-01/04-01/06
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Mr Sachdeva, we are in your hands, save for one obs ervation, which
is that I think with 321 and 316 the procedure in r elation to
self-incriminationeffectivelyhascomeintobeing, asitwere. Now,
inorderto putthis witnessinto a position where he has athorough
and appropriate opportunity torefresh hismemory a stowhathe said
towardsthe end of lastyear, isitreally necessar yforhimtoread

all 25 tabs of the binders that have been provided?

MRSACHDEVA: Mr President,oursubmissionisindee d,yes.
Of course, he has recently been interviewed and the refore one would
hope that hismemory is better for thatinterview, butwe think that
in order to be able to answer questions properly an d truthfully in
court,hedoesneedtofamiliarise himselfproperly withthosethree
statements. And | understand it's just another day , perhaps, of
reviewing and, in our submission, the one-day delay is -- taken in
balancewiththerightofthewitnesstoreviewtho sematerials,it's

not too disproportionate.

PRESIDING JUDGE FULFORD: Thank you, Mr Sachdeva.

Mr Biju-Duval.

MRBIJU-DUVAL.: (Interpretation) Yes,yourHonour. Very
brieflyonthismatter,withregardtotheseprevio usstatementsthat
thewitnessiscurrentlyreviewing,the Chambermus tunderstandthat
nearly halfthe statementsweredoneearlyinJune ofthisyear,June
2010; in other words, very recently. There are the statements from
October 2009 which go back a while. There are the statements from
June 2010that are very recent and, for these June 2010 statements,

Case No.: ICC-01/04-01/06
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we think itis unnecessary for the witness to refre
their regard. That was the observation that the De
make at this moment.

Andlwould like to take the opportunity to state t
witnesshashadjustasmuchtimetoreviewtheses
thismorningherefusedtomeetwiththeDefencefo
process. We thought that the Chamber might find th

information of use.

sh his memory in

fence wished to

hatthe
tatementsas--well,
rthefamiliarisation

at piece of

PRESIDING JUDGE FULFORD: Thank you, Mr Biju-Duval.

Mr Sachdeva,lhadn'tappreciatedthatsomeofthes

tointerviewsthatwereconductedthismonth. What

25 tabs are effectively near contemporaneous interv
MRSACHDEVA: kan'sayofthetopoimyhead M

in terms of the tabs, but it's one interview conduc

learned friend is correct. And | would point outt

perthe procedurethe Prosecutioninformedthe Defe

materialswillbeinthefamiliarisationpackagean

it,the Defence did notobjectatthattime because

statementofthe witness. But, yes, it'sone state

is being used for familiarisation.

ematerialsrelate
proportionofthe
iews?
President,
ted in June; my
hat of course as
nceexactlywhich
d,aslunderstand
itwasaprevious

mentinJunethat

PRESIDINGJUDGEFULFORD: Well,ifthat'sright,th atmeans

thisisarelatively small part ofthe overallbund

is that right?

le ofinterviews;

MR SACHDEVA: It's probably a third, Mr President.

PRESIDINGJUDGEFULFORD: Oh,thatmaybequiteal ot. Just

Case No.: ICC-01/04-01/06
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a moment.

(Trial Chamber confers)

PRESIDING JUDGE FULFORD: Mr Sachdeva, we are not h ugely
impressedwiththeideathatthewitnessatthisst ageneedstorefresh
his memory as regards an interview which took place only afew days
or a couple of weeks ago. It seems to us that the whole process of
witnessfamiliarisationisn'treallymeanttoaddre ssasituationof
thatkindwherethere'sbeenavery veryrecentpr ocessofinterviewing

or providing a statement.

Butthatsaid, giventhatthe issue of self-incrimi nation
arises with this witness, we are extremely reluctan tly prepared to
agree to him in these circumstances being able to | ook at the body
ofinterviewsasawhole, outoffairnesstohim,r atherthanforany
otherreason. Sowewillcommence his evidence not tomorrow, butat

9.30 on Wednesday.

MR SACHDEVA: Thank you, Mr President.

PRESIDINGJUDGEFULFORD: Thankyouverymuch. It hinkthat
dealswiththeissuewhichweaskedtheRegistryto attendfor,unless
there'ssomethingelsewhichthethreeofyouhave inmindwhichl've

overlooked? No. Don't think so? Ms Dahuron?

MSDAHURON-JACOBY: (Interpretation) YourHonour, simply,
ifthatweretomeanothertestimonywouldhaveto bedelayedaswell,
as well as the video conference, the Registry would like to inform
youthatthevideoconferencecouldbeheldon12r atherthan9July.

Or 9 July, as well.

Case No.: ICC-01/04-01/06
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PRESIDING JUDGE FULFORD: | think given it's really

impossible to tell how long these witnesses are goi ng to take, the
bettercourseistchavethevideoarrangementset upasearlyaspossible,
and we willintervene Witness 38 regardless of what 'staking place.
IfwetrytofixWitness38fortheendofWitness 321,we'reinevitably
going to getitwrong, and soitis in our view bet terto setitup
and we'll intervene whatever other evidence we are hearing. So as
quicklyaspossible, please. Thankyouverymuch. Good. Thankyou
for your attendance. Please feel free to slip out of court. Thank
you.

Just a moment, Mr Sachdeva.

(Trial Chamber confers)

PRESIDINGJUDGEFULFORD: Now,MrSachdeva,wereyo uonyour
feet out of politeness or because there was somethi ng else that you
wished to raise?

MR SACHDEVA: Mr President, | thought your Honour w as

addressing me, but --

PRESIDING JUDGE FULFORD: No. You're quite right, | was
aboutto do so. Witness 38, and using his statemen t effectively as
evidence-in-chief, is there anything else you want to say on that
subject?

MRSACHDEVA: Mr President,atthisstage--well, perhaps
onepoint. Ofcourse,the Prosecutionunderstands thatthe previous
rulings ofthe Chamber have beeninrespectof evid encethatone can
sayisperipheralandnotcriticaltotheProsecuti oncaseor,infact,

Case No.: ICC-01/04-01/06
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to the case. However, in our submission, as cases

ICC perhaps there will come a time where witness st

contain evidence of acritical nature can be tender

witness is present in court.
Ofcourse,theDefencewillhavetherighttocross

and, of course, the Chamber can ask questions of th

is how, in our submission, evidence procedure has b

in other ad hoc tribunals. | am not suggesting, of

progress at the
atements thatdo

edaslongasthe

-examine
e witness. This
een progressing

course, that we

follow that course to the letter, butitis certain ly a possibility

that one needs to think about in future cases.
PRESIDINGJUDGEFULFORD: Veryclear. Thankyouve rymuch.
Mr Sachdeva, you may well be right theoretically an d

generally put but we, having looked at the witness
17 and 18 September of last year, are of the view t
a fundamental part of the Defence application; name
aparticularintermediary. It'snotalongstateme
inourview, greatlyaddtothelengthoftimethis
inthewitnessboxifheaddressestheissuesrefle
statementaspartofhisevidence-in-chiefatthec
testimony.
Therefore,withoutinanywayprejudicingthe posit
thefuture,onthisoccasionforthisparticularwi
intheinterestofjustice forhimtogive hisevid
way. Thank you very much.

MR SACHDEVA: Thank you, Mr President.

Case No.: ICC-01/04-01/06
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PRESIDING JUDGE FULFORD: Now, turningto Witness 5 55, it
may be most helpful if the Prosecution could, first of all, explain
preciselywhythewitnessistobecalledsothatt heDefencecanthen

respond having heard the full justification.

MR SACHDEVA: Thank you, Mr President. Firstly, | would
note thatinthe Prosecution'sfiling 2473, paragra ph21,36and 37,
inursubmissiondealsvithsomeotheassuesh eDefenceareconcerned
about. Generally, 555 -- Mr President, with your | eave, perhapswe

could move into private session.

PRESIDING JUDGE FULFORD: There are things that you will
need to referto which should not be said in public session;isthat
right, Mr Sachdeva?

MR SACHDEVA: Indeed, yes, Mr President.

PRESIDING JUDGE FULFORD: Private session then, ple ase.

(Private session at 2.55 p.m.)

(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)

Case No.: ICC-01/04-01/06



o o1 B~ W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 10 expunged. Private session.

Case No.: ICC-01/04-01/06

|CC-01/04-01/06-T-306-Red-ENG WT 28-06-2010 10/26 VR T

10



o o1 B~ W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 11 expunged. Private session.

Case No.: ICC-01/04-01/06

ICC-01/04-01/06-T-306-Red-ENG WT 28-06-2010 11/26 VR T

11



o o1 B~ W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 12 expunged. Private session.

Case No.: ICC-01/04-01/06

ICC-01/04-01/06-T-306-Red-ENG WT 28-06-2010 12/26 VR T

12



o o1~ W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
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THE COURT OFFICER: We areinopensession, Mr Pres ident.

MR BIJU-DUVAL.: (Interpretation) Your Honour, it h as

Case No.: ICC-01/04-01/06
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emerged from the explanations given by the Prosecut orthatthe only
two paragraphs that should be of interest to the Ch amber, the two
paragraphs of the statement of Witness 555 to which the Chamber has
topayattentioninordertoappreciatetherelevan ceofthattestimony,

are paragraphs 55 and 56.

Thismeansthatwe aretalkingaboutthe two paragr aphsin
thatstatementinwhichWitness555statesthatac ertainpersonality
allegedly asked him whether he knew any people who could accept to
comeandgivetestimonyinfavouroftheaccused,a ndWitness555added
that he understood that this proposal was being mad e to him.

TheChamberwillobservethatinthesetwoparagrap hswhich
referstopotentialwitnessesfortheDefence,int hesetwoparagraphs
therefore Withess555doesnotatany moment, does notatanymoment,
allege that he had been requested to come and give false testimony.

At no moment in his statement did Witness 555 alleg e that pressure
wasbroughttobearonhim,oronotherindividuals ,Sothattheywould
come before the Chamber and give false testimony. That would have
been the only question that would have been of rele vance.

| have concluded, your Honour.

PRESIDINGJUDGEFULFORD: IthinkMr Biju-Duvala ndllook
overto Mr Sachdevaas | say this, I think you have alsogottolook
at paragraphs 36, 37 and 38 which is where the witn ess talks about
twoindividualscomingtohishouse. Imean,were hearsedthisalittle
bitearlier,whichtheProsecutionsayprovidescle arindicationthat
pressurewasbeingbroughttobearonthosewhomay giveevidenceagainst

Case No.: ICC-01/04-01/06
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the accused. Now that evidence is relied on as wel I. Now, what do

you say to those paragraphs, Mr Biju-Duval?

MR BIJU-DUVAL.: (Interpretation) Yes, your Honour, itis
in these paragraphs, paragraph 36 and subsequent pa ragraphs, that
Witnessb555allegesthatpressurewasbroughttobe aronhimandother
individualstopreventProsecutionwitnessestocom eandgivetestimony.

However, we do not find that point relevant.

The only question here is whether Defence witnesses were
pressuredintocomingheretogivetestimony. That istheonlyguestion
which, to our mind, appears relevant because we are talking about
rebuttal witnesses; witnesses who have to rebut the allegations of

Defence witnesses.

Now, sayingthatpressurewasbroughttobearonpo tential
witnessesoftheProsecutioninordertopreventth emtocomeandgive
testimony does not appear to be relevant to us with in the framework

of the abuse of process application.

YourHonour, those are the observations the Defence would
liketomakeinordertostatethatthestatemento fthiswitnesscannot
inany way help the Chamberto appreciate therelev ance ofthe abuse
of process application which the Defence hopestop utinvery soon.

PRESIDING JUDGE FULFORD: Thank you. Anything else :
Mr Sachdeva?

MR SACHDEVA: Mr President, nothing further.

PRESIDINGJUDGEFULFORD: We'llreflectonthisand deliver

a very short ruling at the beginning of the hearing on Wednesday.

Case No.: ICC-01/04-01/06
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Is there anything else for this afternoon?

MR BIJU-DUVAL.: (Interpretation) Your Honour, we a re at
the disposal of the Chamber. If the Chamber wishes for us to make
observationsontheinterviewoftheindividualref erredtoasCordo,
Ildon'tknowifthisisthe appropriate momentfor ustogointothat,
orwouldthe Chamberpreferthatwe postponeourob servationsonthat
point?

PRESIDING JUDGE FULFORD: What do you say, Mr Sachd eva,
about us spending time now pondering the position o f Mr Cordo?

MRSACHDEVA: Mr President,inoursubmission,the quicker
thiscanberesolvedthebetter, butlunderstandt hatitmay bethat

this is not an appropriate time to do this.

PRESIDING JUDGE FULFORD: Well, if you are both rea dy to
saywhateveritisthatneedstobe saidaboutCord 0,pleaseproceed.
Do you want to go first, Mr Biju-Duval? Good, all right.
MRBIJU-DUVAL.: (Interpretation) Thankyou,yourH onour.
IwishtorespondtotheobservationsmadebytheP rosecutorregarding
the appearance of the individual who goes by the na me of Cordo.
First point: the Prosecutor states that the Chambe r has
toorderthe Defencetohavethatindividualappear beforetheCourt;
| will not develop that point. It is obvious that that request is
inobviouscontradictionwithyourdecisionof2Ju ne2010,whichturns
downtheapplicationofthe Prosecutorrelatingto thedisclosure of
theidentity of thatindividual. Ithinkthisisa nindirectway of
coming back on that point and so | do not think thi s applicationis

Case No.: ICC-01/04-01/06
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relevant or founded.

Second point, and this is more important, the Chamb erhas
to use its prerogatives under Article 69(3) to orde rthe appearance
ofthatindividual. Iwishtomakethreeobservati onsonthatpoint.

The first observation is that the application of th e
Prosecutor filed before the Chamber is an applicati on which is
impossibletcaddress tomymindjmpossiblebecau seyoucannotrequest
theChambertocallawitnesswhoseidentityissti llunknownandwhose

potential testimony is also unknown.

It is, of course, the responsibility of the OTP to carry
out its investigations and identify the witness and interview that
witness and if the witness refuses to appear then t hey can ask the
Chamber to order the witness or that individual to appear.

Onthatpointthe Chamberknowsthatthe Prosecutor hasall
the information necessary; information which they c an usetogoto
that individual and carry out their investigations. I think one of
the witnesses who appeared here stated that thisin dividual lived a
fewmetres away from hishome and today the Prosecu tordoesnotgive
any justification, so the Prosecutoris notdoing a nything to carry
outthisinvestigationwhichthey deemimportant, s olthinkthatis

a request which is difficult to satisfy today.

Secondobservation: thisisanapplicationwhichi sfounded
onan error of fact; an error of fact because Cordo has never served
asanintermediaryoftheDefence. Wecanstateth isbecauseDefence
counselisin a position to say who is a member of their team, just

Case No.: ICC-01/04-01/06
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asthe OTPisinapositionto saywhoistheirint ermediary. Cordo
is not an intermediary of the Defence team, so that is an error of
fact.

Andthereisalsoasituationoffalseparallelism herewhich
theProsecutionwishestobringbeforetheChamber. Asfaraslknow,
theOTPdoesnothavetheintentionofrequestinga stayofproceedings
because a Prosecution or Defence intermediary misbe haved. | think
thereissomesortofanaberrationhere. Thetest imonyofCordowill
not be of any usefulness, and that is my last obser vation.

TheissuehereisknowingwhetherornotDefencewi tnesses
have lied. That is one of the questions raised by the OTP. | have
mydoubts. WwondemwhetherthetestimonyofCordo wilhelptheChamber
onthat point. The Prosecution witness who made th atallegationis
Witness 297. The Prosecution case today, | believe , is founded on
the testimony of Witness 297. That withess was exa mined,
cross-examined and - before the Chamber - and his s tatements are
availabletothe Bench,andthe Benchcanusethose statementstosee
or to determine where the truth lies, on whose side the truth lies.

Iwouldliketorestmycasehere,yourHonour, but Iwould
liketoconcludebysayingthatastheChamberkno wswedidhothesitate.
TheDefencedidnothesitatetorequestfortheapp earancebeforethis
ChambemfProsecutiorwitnesses oimembersothe OTPwhacouldsupport
the Prosecution case. We are not opposed to the ap pearance of any
relevant witness before this Chamber, regardless of what they say.
Intheinstantcase, thatis, the case of Cordo, th isisnotpossible

Case No.: ICC-01/04-01/06
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for a final reason.

Thefinalreasonisthattheaccusedhasarightto betried
within the shortest time possible. Today | would s ay alot of time
hasbeenwastedandwecannotacceptthatnewdelay sshouldberequested
by the Prosecution in order to organise the appeara nce of a certain

individual; a situation which | think is improbable
That is the end, your Honour, thank you.
PRESIDING JUDGE FULFORD: Thank you, Mr Biju-Duval.

Mr Sachdeva?

MR SACHDEVA: Mr President, | don't want to enter i nto
closingargumentstyle discussionhere atthis poin t. Ofcourse, as
with the decision of your Honours on 12 May 2010, t he factis there
isevidenceontherecordthatsuggeststhatCordo deliberatelyasked
awitness,297,tolie,and297hasgiventhatevid ence. Healsogave
evidencethatDefenceWitnesses3and4werealsoa skedtoliebyCordo.
Andso,inoursubmission,itisentirelyrelevant that,ifCordocan
be identified, he should be interviewed and testify in front of the
Chamber. After all, these are -- this is the crux of the issue the

Chamber has to resolve.

Now, at the time we filed our application for discl osure
of the identity with the Defence, 297 -- at the tim e of filing 297
hadn't been heard. 297 gave evidence and, in the P rosecution's
submission, the need for Cordo to come before the C ourtand for him
to be identified was, in our submission, ever more urgent.
Now,297hasgivenevidencethatCordoisrelatedt oLubanga.

Case No.: ICC-01/04-01/06
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Ifthatisthecase, thensurelythe Defencemustk nowwhothisperson
is and surely, in our submission, must the Chamber be interested in

determining the identity of this person.

Wealsofiled,inoursubmission2473,thatifthe Defence
are not ordered to call this witness, the Chamber t hemselves seeks
tocallthiswitnessunder69(3),andweapplythe standardsthathave
been applied in the 12 May decision 2010. Cordo ma y not have been
an intermediary, as the Defence suggests, but he ce rtainly, in our
submission, worked for the Defence resource person. He was used to
facilitate contact between potential withesses and eventually with
theDefenceresourcepersonandtheirlawyers. And so,itwouldseem
to us that if the standard is to be applied to the Prosecution, it

similarly should be applied to the Defence.
Thosewouldbethesubmissions,andlalsoreferyo urHonours
to our filing 2473.
PRESIDINGJUDGEFULFORD: Absolutely,yes. Weassu methat
you are simply, as it were, reminding us of the sub missions you've

already made in writing, Mr Sachdeva.

Twoshortpoints. Firstly,wetakeit,therefore, thatthe
Prosecution's submission today is that you don't kn owwho Cordoiis.

MR SACHDEVA: Atthisstagewedonot. Weare, of course,
conductingourowninvestigations,asthe Chamberh assuggested,and
asweintendtodoinparallelwithourapplication ,butatthisstage,
no.

PRESIDINGJUDGEFULFORD: Secondpoint,unconnected . 555,
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giventheissuesthatyou've canvassed today, shoul d, ifwe're with
you, be a very short witness, shouldn't he?
MR SACHDEVA: Yes, most probably no longer than

one-hour-and-a-half.

PRESIDINGJUDGEFULFORD: That'swhatlthought. T hankyou
very much.

MR SACHDEVA: Butjustto reiterate, Mr President, that,
unfortunately, 555 cannot come before the summer re cess.

PRESIDINGJUDGEFULFORD: Thereisapossibility-- again,
thisisallpredicatedonthebasisthatwe'rewith youand,ofcourse,
we haven't made up our minds on that, but there is a possibility of

a video link, though, isn't there, for 5557

MR SACHDEVA: There is. Even with that possibility :

Mr President, our understanding is that 555, due to professional

commitments, cannot testify before the end of the r ecess.
PRESIDING JUDGE FULFORD: Not even by video link? | can

wellunderstand him not being able tocome here, bu tthisappliesto

video link as well, does it?
MRSACHDEVA: Thatisourunderstanding,yes,Mr Pr esident.
PRESIDING JUDGE FULFORD: Do you think that's the f inal

position, Mr Sachdeva?

MRSACHDEVA: Ibelieveitis,butwecanalwaysli aisewith
the VWU again, but that's, indeed, the position tha t we understand
it to be.

PRESIDING JUDGE FULFORD: Thank you. Now, any othe r

Case No.: ICC-01/04-01/06

21



o o1~ W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

subjects for the Defence, Maitre Mabille?

ICC-01/04-01/06-T-306-Red-ENG WT 28-06-2010 22/26 VR T

22

MSMABILLE: (Interpretation) Justwopoints,you rHonour.

Thefirstpoint: Wehavealittleconcernwithres

| wish to give the Chamber some information.

pecttotheschedule.

We have tried to reflect on the duration of the

cross-examinationwithrespectto321and316. la
alotofreservationbecause,asyouknow,thisis
exercise. However, we anticipate two cross-examina
goingtoberelativelyverylong,especiallywithr
wearegoingtogoonrecessaround16 July,we hav
with respect to the fact that we may not be able to
cross-examination of 321, and that means we will re
cross-examination after the judicial recess, and we
uncomfortable. | wish to bring this point before t

we feelthatthe cross-examinationis going totake
days. | am talking about Witness 321 and 316. It
understoodthatlamtalkingaboutthetwointermed

about time for cross-examination of the two interme

msayingthiswith
averycomplicated
tions which are
espectta321. Since
ecertainconcerns
complete the
sume
find this a bit
he Chamber, and
agoodnumber of
hink the Bench
jaries. I'mtalking

diaries.

PRESIDING JUDGE FULFORD: Maitre Mabille, we readil y

understandthatatthis stageit's very difficult f
accurateassessmentastochowlongthoseexaminatio

in large measure, it may well depend on the answers
thequestionsastheexaminationgoesalong. Eithe
willbecome closed down, or they will become opened

ofthetwo. Sothatiswhyearlierlsaidthatlt
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to try to make any definite arrangements on the bas is of a precise

time when 321 will have completed his evidence.

NowMaitre Mabille unlessyou'resuggestinghat weshould
allunbookthesummerholidayarrangementsthathav ebeenmadeonthe
basis of a fixed judicial recess with, no doubt, th e Defence paying
the costof each of ourrebooked holidays, I'm not sure exactly what

it is that you are proposing.

MSMABILLE: (Interpretation) No,yourHonourthe Defence
team will not be pleased with having your recess pe riod cancelled.
lamjustanticipatingonthefactthat,withrespe cttothetimeframe,
wehavetwointermediarieswhoaregoingtoappeatr, twointermediaries
whom, as we all know, there are a certain number of areas on which
wehavetoputquestions. Asaresult,thecross-e xaminationisgoing
toberelativelylong. Ofcourse,lunderstandtha tthedurationwill

depend on the answers given by the witness.

I simplywishtobringthe attention--drawthe at tention
of the Chamber to the fact that we would not like t o have a
cross-examinationinterruptedbythejudicialreces s,becausewewill
have to call back the intermediaries at the -- when we resume, and
wedonotthinkthat'sgoingtobe comfortable. Th atisourconcern,

your Honour.

PRESIDING JUDGE FULFORD: Well, Maitre Mabille, we

are --atthe momentwe've beenaskedto adjourn 32 1 untilthe 30th,
whichisaWednesday. Thereare,followingthiswe ek, twofullweeks
before the judicial recess, and I'm afraid we're no t prepared to
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countenance any suggestion that 321 should be adjou rned until after
thejudicialrecess. I'mafraid321lisgoingtoha vetocommencehis
evidence on Wednesday, and we will justwaitand se ewherewe've got
to around about the end of the week of 15/16 July. I'm afraid it's
notgoingto be helpfulto try to make firmarrange mentsinadvance,
Maitre Mabille. We're going to have to wait to see how this goes.
Now, there was another point | think you wished to raise?
MSMABILLE: (Interpretation) That'sright,yourH onour.
Caroline Buteau is very attentive to what | say and she just
suggested--well, Italkedabouttwointermediarie s-Italkedabout
32land316andheconcernsraisedrelatedo thesecondntermediary.
| probably was not very clear in the last thing | s aid.
PRESIDINGJUDGEFULFORD: Maitre Mabille,onceagai n,the
same--exactlythesameobservationapplies. We'l Iwaittoseewhere
weareinaweekandahalfortwoweeks'time,and thenmakeajudgment
as to what's appropriate at that stage. If we're j ust before the
judicialrecess,thentheremaybepowerfulargumen tsinnotstarting
awitness, onlyalmostimmediately afterwardstoad journhimfortwo

or three weeks.

Anything else?

MS MABILLE: (Interpretation) Yes. The second poi nt to
whichlwouldliketodrawyourattentionisthato nFridaytheDefence
put in a filing, number 2503, relating to a disclos ure request for
investigators'notesforWitness321and316and,w henpossible,143.
The OTP was opposed to our disclosure request, and | wish to inform
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theChamberthatwewouldlikethisproblemtobea ddressedasquickly
aspossible becausethefirstofthe intermediaries isgoingtocome
and give testimony on Wednesday.

PRESIDING JUDGE FULFORD: Now, we have your written
submissions on this?

MS MABILLE: (Interpretation) Yes, indeed, your Ho nour.
That's why | gave the reference. The reference is 2503.

PRESIDING JUDGE FULFORD: Do we have your response,
Mr Sachdeva?

MR SACHDEVA: Mr President, to afiling that was fi ledon
Friday, not yet. We would like to file it tomorrow . That's our
intention, Mr President, yes.

PRESIDINGIUDGH-ULFORD: That'squitespeedyMr S achdeva.
Thank you. 4 p.m. tomorrow?

MR SACHDEVA: We will endeavour for that, Mr Presid ent.

PRESIDING JUDGE FULFORD: Thank you very much, inde ed.

(Trial Chamber confers)

PRESIDING JUDGE FULFORD: Totryto use time effici ently,
wewilldeliveranumberoforaldecisionsonsome ofthesemorerecent
applications at2.30tomorrow afternoon. Again, as usual, skeleton
crewsonlyneedappeartorepresenttheinterestso fthoseconcerned

in this case.
Anything else? Yes, Mr Sachdeva.
MR SACHDEVA: Mr President, thank you. With your | eave,

we just wanted to inform the Chamber about developm ents regarding
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Witnessb82. Witnessb82wasscheduledtoappearo n29June. However,
because ofthe passport problem, hisslothasbeen usurpedby 321's,
and therefore, unfortunately, Mr Witness 582 has pr ofessional
commitmentsfrom5to10July,andthereafterheha sothercommitments.
Andin sum, Mr President, the witness cannot appear until after the
recess.

PRESIDING JUDGE FULFORD: Right. Can you make sure that
that information is provided to the VWU. | am sure you've done so
already. Firm dates as to when that witness is ava ilable should be
provided, please, and we will review the witness or der bearing that

in mind tomorrow afternoon.

MR SACHDEVA: Yes, Mr President.

PRESIDING JUDGE FULFORD: Thankyouvery much. Tha nkyou
all very much. We will meet again at 2.30 tomorrow afternoon.

THE COURT USHER: All rise.

(The hearing ends at 3.30 p.m.)
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