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International Criminal Court

Appeals Chamber - Courtroom 1

Judge Daniel David Ntanda Nsereko

*Situation in the Democratic Republic of Congo -

ICC-01/04-01/07

In the case of The Prosecutor v. Germain Katanga an d
Mathieu Ngudjolo Chui

Monday, 12 July 2010

(The hearing starts at 10.00 a.m.)

(Open session)

THE COURT USHER: All rise. The International Crim inal

Court is now in session. Please be seated.

JUDGENSEREKO: Goodmorning. Courtofficer, pleas ecall
the case.

THE COURT OFFICER: (Interpretation) Thank you,
Mr President. Case: Germain Katanga, number ICC-0 1/04-01/07.

JUDGE NSEREKO: May | ask the parties and participa nts to
introduce themselves for the record. Defence?
MRO'SHEA: Yes. Goodmorning,Mr President. lam Andreas
O'SheajamassociatecounsefoiMr Katangaand Wwilberepresenting
him today. Thank you.
JUDGE NSEREKO: Thank you. Office of the Prosecuto r?
MR GUARIGLIA: Good morning, your Honour. For the
Prosecution, Fabricio Guariglia, senior appeals cou nsel, and Mr

Reinhold Gallmetzer appearing with me, appeals coun sel.

Case No.: ICC-01/04-01/07
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JUDGE NSEREKO: Thank you. Today the Appeals Chamb eris
delivering its judgmentin the appeal of Mr Germain Katanga against
the decision of Trial Chamber Il entitled "Decision onthe Motion of
theDefenceforGermainKatangaforaDeclarationo nUnlawfulDetention

and Stay of Proceedings."

TheAppealsChamberdecidesbymajority(JudgeErkk iIKourula
and Judge Ekaterina Trendafilova dissenting) as fol lows:
The decision of Trial Chamber Il of 20 November 200 9
dismissingMr Katanga'smotionforadeclarationof unlawfuldetention
and a stay of proceedings is confirmed. The appeal is dismissed.
IshallnowsummarisethereasonsfortheAppealsC hamber's
judgment. Please note that the actual judgmentwhi chwill be filed
and notified to the parties and participants shortl y is the

authoritative version.

Now, the relevant procedural history. On 30 June 2 009,
Mr Katanga filed a motion requesting a declaration for unlawful
detentionandastayofproceedingsagainsthimfor hisallegedunlawful
arrest and detention in the Democratic Republic of the Congo prior
tohissurrendertotheCourt. Thisiswhatwecal fthe"DefenceMotion”
hereatfter.

Mr Katanga also stated that the declaration of unla wiful
arrest and detention would serve as the basis of a request for
compensation and mitigation of sentenceinthe case ofconvictionat

the appropriate stage.

On20November2009, TrialChamberlldismissedthe Defence

Case No.: ICC-01/04-01/07
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Motion without considering its merits because the T rial Chamber
consideredthatthemotionwasfiledtoolate. Mr Katangasoughteave
toappealtheTrialChamber'sdecisionon30Novemb er2009,whichwas
grantedonllFebruary2010. Mr Katangafiledhis documentinsupport
of the appeal to which the Prosecutor filed a respo nse.

Now, arguments of the parties.

As his first ground of appeal, Mr Katanga argues th atin

theabsenceofanexpresstimelimitintheStatute

andEvidenceandtheRegulationsoftheCourt,the

,RulesofProcedure

TrialChambererred

in law when it dismissed the Defence Motion as too late without

consideringitsmerits. Forhissecondgroundofa
submits that the Trial Chamber, in finding that the

wasfiledtoolate,reliedonirrelevantfactorsan

ppeal, Mr Katanga
Defence Motion

dfailedtoconsider

relevantfactors. TheProsecutorcontendsthatthe TrialChamberdid
not commit any error of law, fact or procedure when it decided that
the Defence Motion was filed too late.
Giventhe link between the two grounds of appeal ad vanced
by Mr Katanga, the Appeals Chamber will address the m together.
Thequestionarisingnthisappeaisvhether,n theabsence

ofanexpresstime limitinthe Court'slegal instr
ChambererredwhenitdismissedtheDefenceMotion
toolateandwithoutconsiderationofthemerits.

the principal arguments of Mr Katanga on appeal.

uments, the Trial
ashavingbeenfiled

Ishallnowaddress

TheAppealsChambemotesthattheCourt'slegalin struments

don'texpresslyregulatethetimingofmotionsseek

Case No.: ICC-01/04-01/07

ingadeclaration



o o1~ W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

ICC-01/04-01/07-T-169-ENG CT WT 12-07-2010 4/12 RM T OA10

ofastayofproceedingsonthebasisofallegedpr e-surrenderarrest
anddetention. Asheldpreviously bythisChamber, suchmotionsare
of a sui generis character, and are thus not govern ed by the legal
instruments of the Court. Consequently, the Appeal s Chamber is of
the view that under Article 64(2) of the Statute, t he Trial Chamber
has the discretion to regulate such motions and to rule on their
timeliness.

InthelmpugnedDecision theTrialChambereldth atmotions
challengingpre-surrenderarrestanddetentionmust bebroughtbefore
thePre-TrialChamber. However theTrialChamber recognisedtheneed
for flexibility in the application of this principl e and wentonto
consider the specific facts and circumstances of th e case.

(Microphone not activated)

We apologise for problems with the technology.

Irepeatwhatlistated,thattheAppealsChamberag reeswith
the approachtaken by the Trial Chamberinrelation tothe timing of
motions seeking a stay of proceedings for alleged u nlawful
pre-surrenderarrestanddetention. Thisapproach isinkeepingwith
considerationsoefficiencyandudiciakconomyw ithintheprocedural
framework ofthe Court. One oftheaimsofthe con firmation process
before the Pre-Trial Chamber is to filter out cases that should not
go to trial.

Moreover, the Pre-Trial Chamber is primarily respon sible
fortheprotectionoftherightsofsuspectsduring theinvestigation
stage of the proceedings. For these reasons, it is reasonable to

Case No.: ICC-01/04-01/07
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require, as ageneral rule, that motions such as th e Defence Motion
should be brought before the Pre-Trial Chamber.

The Appeals Chamber observes that the Court's legal

instrumentsunderscoretheneedfordiligenceande xpeditiousnessin
theproceedings. Thustheseinstrumentsimposea dutyontheChambers
of the Court as well as on the parties and particip ants who appear

before it to act expeditiously.

The Appeals Chamber further points out that the com plex
nature ofthe cases adjudicated by the Courtcalls forthe efficient
management of cases at the outset to avoid undue de lays. Itisin
theoverallinterestoftheproperadministrationo flusticethatcases

are managed expeditiously.

Mr Katangasubmitsthatthe TrialChamber,inopini ngthat
the Defence Motion should, as a general rule, be fi led before the
Pre-Trial Chamber applied atime limit retroactivel y to the motion.
TheAppealsChamber,however,isnotpersuadedbyt hisargument. The
AppealsChambernotesthattheTrialChamberdidno trejecttheDefence
Motion because it had not been filed before the Pre -Trial Chamber,
but because of its assessment of the circumstances obtaining atthe
trial phase.

TheAppealsChambemowturnstatheTrialChamber sanalysis
ofthe facts and circumstances atthetrial phase o fthe proceedings
so as to determine whether the Trial Chamber commit ted any errorin

its conclusions.

The Trial Chamber found that the Defence Motion was filed

Case No.: ICC-01/04-01/07
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Trial Chamber's
suesforwhichthey

er opportunities

Article 64(2) ofthe Statute mandatesthe TrialCha mberto

conductthetrialinafairandexpeditiousmanner,
totherightsoftheaccusedandtheprotectionof

Full respect for the rights of the accused, however
thatthe Trial Chambermaynotcontrolthe manneri
personactsintheproceedings,particularlywhere

cause undue delay.

givingfullrespect
victimsandwitnesses.
, does not mean
nwhichanaccused

suchconductmight

Inthe view ofthe Appeals Chamber, apartytoproc eedings

who claimstohave anenforceableright, mustexerc
inassertingthatright. Inthisrespect,theAppe
withthe Trial Chamber'sdeterminationthatthe par

atimelymanner"orwithinreasonabletime. Whati

iseduediligence
alsChamberagrees
tiesmustact”in

sreasonabletime

dependsonthe--turnsonthe contextandthe circ umstancesofeach
case.

ThequestioniswhethertheTrialChamber'sconclus ionthat
Mr Katanga had notactedinatimely mannerwasjus tified orwhether
itinfringed his right to a fair hearing under Arti cle 67(1) ofthe
Statute in a breach of its duty under Article 64(2)

Mr Katanga contends that the Trial Chamber violated the

principleoflegalitybecausehehadnonoticeofa

timelimittofile

the Defence Motion during the trial phase. The App eals Chamber

Case No.: ICC-01/04-01/07
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emphasisesthatheTrialChamberdidnotapplyat
determined whether Mr Katanga filed the Defence Mot
manner. The questionthenis whether Mr Katangawa
onnoticethatheshouldhaveraisedtheissueofh

pre-surrender arrest and detention earlier.

The Appeals Chamber notes that in an Order issued 0

November2008 theTrialChamberinvitedthepartie

guestionsandahighlighintheiwritterrespons

issuesandobservationsforwhichtheysoughtarul

Chamber. These issues were to be further discussed

conferences scheduled for 27 and 28 November 2008.
TheTrialChambersoughtoresolvealpendingiss

the commencementofthe hearing ofthe substantive

ofthecaseindicatesthatMr Katangaunderstoodth

At the status conference of 28 November 2008, he no

Chamberofhisintentionto challenge the admissibi

butdidnotinformthe Trial Chamberoftheissueo

of his pre-surrender arrest and detention, a matter

consistently raised before the Pre-Trial Chamber.
TheAppealsChamberfindsthattheOrderofl3 Nove

adequately put Mr Katanga on notice that he had to

of his alleged unlawful pre-surrender arrest and de

written response to the Trial Chamber's Order or at

status conference.

Mr KatangafurthersubmitshatheTrialChamber's

Case No.: ICC-01/04-01/07
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nottoconsiderthemeritsoftheDefenceMotionwa sdisproportionate
to the fundamental nature of the issues raised in t hat motion. The
Appeals Chamber, however, finds that the Trial Cham ber properly
balanced Mr Katanga's right to a fair trial with th e need for

expeditiousness in this case.

TheAppealsChambertakestheviewthatinissuing theOrder
of13November2008,the TrialChamberwasdischarg ingitsdutyunder
Article 64(2) of the Statute to respect Mr Katanga' srights, inthe
sense of giving him an opportunity to raise, inter alia, the issues
of his alleged unlawful pre-surrender arrestand de tention. Atthe
sametime,theTrialChambersoughttoensurethat thetrialproceeded

expeditiously.

Mr Katanga further argues that the Impugned Decisio nwas
disproportionatebecauseitfailedtoconsiderthat hewouldbeseeking
arequestforcompensationandmitigationofsenten ceatheappropriate
time. TheAppealsChamberagreeswiththeProsecut ionthatsincethe
Trial Chamber did notconsider the merits ofthe De fence Motion, the

request for remedies was moot.

Mr Katanga assertsthatthe Trial Chamber should no thave
considered the reviews of his detention at the Cour tand the status
conference held on 3 February 2009 inits assessmen tofthe facts of
thiscase. Inrelationtoreviews,Mr Katangaargu esthathewasunder
noobligationtoraisetheissueofthelawfulness ofhispre-surrender
arrest and detention, since the reviews had a diffe rent purpose.

The Appeals Chamber notes that Mr Katanga argued in the

Case No.: ICC-01/04-01/07
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Defence Motion that "there has been no clean break
and continuing illegality of the detention.” Given
the Appeals Chamber finds it reasonable that the Tr
consideredthedetentionreviewsasarelevantfact
of the case.
Similarly,theTrialChamber'sconsiderationofthe
conference held on 3 February 2009 as a relevant fa
reasonable in the circumstances. This status confe
toaddressissuesstilloutstandingandsetadate
theTrialChambergavethepartiestheopportunity
thattheyneededresolvedbeforethehearingofthe
Chamber,therefore, seesnoerrorinthe Trial Cham

this factor as relevant to its determination of the

from the initial
this argument,
ial Chamber

orinitsassessment

status
ctor was also
rence was meant
fortrial. Assuch,
toraiseanyissues
case. TheAppeals
ber'srelianceon

issue.

Mr Katanga asserts that the Democratic Republic of the

Congo's statement on 1 June 2009 that it had not ca

investigationsagainstMr Katangapromptedthefili

Motion. Inhisresponse,theProsecutorcontendst

2008, hehaddisclosedtoMr Katangaallthereleva

the proceedingsagainsthiminthe Democratic Repub
TheTrialChamberfoundthattheinformationsuppor

DefenceMotionwadargelybasedoninformationava

at the pre-trial phase and that he received the inf

requestedfromtheDemocraticRepublicoftheCongo
TheAppealsChamberdiscernsnoerrorintheTrial

factualfindings. The Appeals Chamberobservestha

Case No.: ICC-01/04-01/07
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SupporitheAppeahasnotsubstantiatechowthe informatiornreceived

on 1 June 2009 from the Democratic Republic of the Congo was new to
Mr Katanga or how, prior to that hearing, he was un able tofile the
Defence Motion at an earlier stage. In this respec t, the Appeals
Chamberdeferstothe Trial Chamber'sfindingsoff actonthisissue.

And what about Defence strategy? Mr Katanga argues that
the Trial Chamber did not give sufficient weight to the discretion
that a party should enjoy as to when to file a moti on. The Appeals
Chamberdisagreeswiththisargumentandfindsthat theTrialChamber
took this factor into account, but concluded that i twas outweighed

by other relevant considerations.

IntheAppealChamber'sview,whileapartyhasad iscretion
to organise and conduct his or her case in a manner that he or she
deems appropriate, that discretion may be circumscr ibed, bearingin
mind the Trial Chamber's duty to regulate the proce edingsinafair
andexpeditiousmanner. TheAppealsChambernotes thathavingfailed
to inform the Trial Chamber of a potential motion f or a stay of
proceedingswhengiventhe opportunitytodoso, Mr Katanga, forthe
sake of his strategy, took the risk that the Trial Chambermay later
rejecthismotionforastayofproceedingsbasedo nhisallegedunlawful
arrest and detention in the Democratic Republic of the Congo.

Mr Katangafurtherarguesthatthe TrialChamberwa swrong
to have considered as relevant Mr Ngudjolo Chui'sr ightto be tried
expeditiously. Hesubmitghathisrightsmuste respectedregardless

of whether he was in a joint or separate trial.

Case No.: ICC-01/04-01/07
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The Appeals Chamber observes that the reference to

Mr Ngudjolo Chui's rights would have been improper had this factor
been considered to the detriment of Mr Katanga's ri ghts. The Trial
Chamber'sanalysisofthiscase,however,indicates thatthe Defence
MotiorwasejectedonthebasisoMr Katanga'sa iluretcavaihimself
ofopportunitiesaffordedtohimtoraisetheissue ofthelawfulness
ofhispre-surrenderdetentionandnotbecause of M r NgudjoloChui's
rights. Thus,theTrialChamberdidnoterrinres pectofthisfactor.
Astaheappropriatereliefonanappealbpursuant toArticle
82(2)(d) ofthe Statute, the Appeals Chambermay co nfirm, reverseor
amendthedecisionappealed. Inthepresentcase, theAppealsChamber
hasnotidentifiedanyerrorinthelmpugnedDecisi on. ltistherefore,
appropriate to confirm that decision and to dismiss the appeal.
This concludes my summary of the judgment of the Ap peals
Chamber. Inowturntothesummaryofthedissenti ngopinionofJudge
ErkkiKourulaandJudge EkaterinaTrendafilova.Ple asenotethatthe
actualdissentingopinionistheauthoritativevers ionotthatopinion.
Thedissentconsidersthatthe Trial Chambererred whenit
ruledthatthe Defence Motionwasinadmissible for havingbeenfiled
atocadvancedastageintheproceedings. Inrea chingthisconclusion,
the dissent finds that the Trial Chamber erred, num ber 1, in
establishingforthefirsttimeintheimpugneddec isionrequirements
applicabletothetimingofthefilingoftheDefen ceMotion,including
arequirementthatsuchmotionsmustbefiledatth epre-trialstage;
2, in applying the requirements in the same decisio n retroactively

Case No.: ICC-01/04-01/07
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to the Defence Motion to the detriment of Mr Katang
exerciseofitsdiscretion,byfailingtoproperly
embodiedinArticle64(2)ofthe Statute byplacing
on the requirement of expeditiousness at the expens
of Mr Katanga.

ThedissentfindsthatMr Katangawasultimatelypr
bythedismissalofhismotion. Accordingly,Judge
Judge Ekaterina Trendafilovafind thatthe Impugned
bereversedand remittedto the Trial Chamberfora
the merits.

Thefulktextothedissentingopinionwil befil
after the filing of the Appeals Chamber's majority

This concludes the hearing. Thankyou. Andthiss
is closed.

(The hearing ends at 10.31 a.m.)
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