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International Criminal Court

Trial Chamber | - Courtroom 2

Presiding Judge Adrian Fulford,

Judge Elizabeth Odio Benito and Judge René Blattman n
Situation in the Democratic Republic of the Congo -

ICC-01/04-01/06

In the case of The Prosecutor v. Thomas Lubanga Dyi lo
Thursday, 15 July 2010

(The hearing starts at 2.31 p.m.)

(Open session)

THE COURT USHER: All rise.

PRESIDINGJUDGEFULFORD: Goodafternoon. Twomain issues
on this afternoon’s agenda. The first that falls | ogically for
consideration is the Prosecution's application for leave to appeal
set out fully in writing in document 2520, dated ye sterday.

Maitre Mabille Jookedatrealisticallyintermsof thetest
underthe Statute,doyouresisttheapplicationfo rleavetoappeal?

MS MABILLE: (Interpretation) My colleague,
Mr Biju-Duval, will make a few observations onthe leave to appeal,
if that suits you, your Honour.

PRESIDING JUDGE FULFORD: Of course, thank you. Ye s, Mr
Biju-Duval.

MRBIJU-DUVAL: (Interpretation) YourHonour,afe whbrief
observations. TheDefencedoesnotchallengethep ossibilityforthe

OTP to exercise itsright to request leave for appe alregarding the
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decisiontostayproceedings,therulingmadebyth e Chamber,butthe
Defence does have anobservation aboutthe formulat ionofone ofthe
guestionsthattheOTPwouldliketobringbeforet heAppealsChamber;

namely, the first question.

PRESIDING JUDGE FULFORD: Can | - slipping as ever,

Mr Biju-Duval,intotheirritatinghabitofinterru ptingcounsel-can
| ask you whether you would have any opposition to a formulation of
the questions that reflects our decision staying th e proceedings as
follows, and I'll say this slowly, "Whetheritwas necessarytostay
theseproceedingsasanabuseofthe processofthe Courtbecauseof:

(i) the Prosecution’'s material non-compliance with the

Chamber's orders of 7 July 2010; and

(ii) the Prosecutor's clearly evinced intention not to
implementtheChamber'sordersthataremadeinan Article68context,
if he considers they conflict with his interpretati on of the

Prosecution's other obligations."

If it is right - if it is right - that that reflect sthe
decisionthatwetook,wouldyouopposeleavetoap pealbeinggranted
to address those two questions?

MR BIJU-DUVAL.: (Interpretation) The Defence has n o]
objectiontothe AppealsChamberbeingseizedofth etwomattersthat
you have spoken of, your Honour.

PRESIDINGJUDGEFULFORD: Ifnecessary, Mr Biju-Duv al,we
shall come back to you later. Thank you very much.

Anything from the representatives of victims?

Case No.: ICC-01/04-01/06
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MSMASSIDDA: NoyourHonourwehavenothingtoa dd. Thank
you.

PRESIDING JUDGE FULFORD: Thank you, Ms Massidda.

Mr Guariglia, anything you want to say?

MR GUARIGLIA: Your Honour, it is not -- obviously, this
is a very reasonable framing of the issues. Howeve r, we have some
concerns in the sense that the element of proportio nality that for
usisacriticalfactorasframedinoursecondiss uewouldbemissing
fromyourHonour'sformulation. Bythismeantha teventheChamber
wassatisfiedthatasatechnicalsituationofnon- compliancehadtaken
place,andindependentlyofourautonomousdutieso fprotectionunder
theStatuteandthemannerinwhichtheProsecution interpretedthose
duties, we would stillwantto argue before the App eals Chamberthat
astayofproceedingswasnotaproportionateremed yforthattechnical
breach. So, forus, thatwould be a pointthatwe think the Appeals
Chambershouldbeallowedtoentertainanditalso wouldbeimportant
for the purposes of clarifying the scope of stay of proceedings as
abuse of discretion and one that exceptional remedy may properly be

used. Thank you, your Honour.

THE INTERPRETER: Message from the English booth: Ifthe
OTP counsel could be reminded to slow down, the int erpreters would
be most grateful.

PRESIDING JUDGE FULFORD: Thank you, Mr Guariglia.

Take a moment, Mr Biju-Duval.

MR BIJU-DUVAL.: (Interpretation) Your Honour, it w ould

Case No.: ICC-01/04-01/06
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appearthattheissueofproportionalityisinclude dintheformulation

that has been suggested by the Chamber.

PRESIDING JUDGE FULFORD: One would always hope as well
perhapsthatthe Chamber's decisions are in any eve nt proportional,
butthereweare. Right. Thankyouallverymuch foryourassistance

on that issue.

Issue2,wecanproceedonthebasis,giventhesub missions
thathavebeenadvanced,thatleavewillbegranted ,certainlyonsome
basis, the accused's detention. Mr Guariglia, part of your
submissionshavebeendirectedatthatissue. Ist hereanythingelse
thatyouwould wish to say on the issue in addition towhat has been

set out in writing?

MR GUARIGLIA: No, your Honour.

PRESIDING JUDGE FULFORD: Thank you very much.

Victims representatives?

MS MASSIDDA: May | ask the indulgence of the Chamb erfor
only one minute, your Honour?

PRESIDING JUDGE FULFORD: Certainly, Ms Massidda.

Certainly.
MS MASSIDDA: Thankyou. Thank you, your Honour. [ will
then address the Chamber on behalf of the legal rep resentatives.
(Interpretation) Itwouldappeartous,yourHonou rs,that
your decision of 8 July last which ordered the stay of proceedings,
andnothaliotheproceedingsagainstThomas Luba ngadoesnofustify
the release of Mr Lubanga. In this regard we would wish to remind

Case No.: ICC-01/04-01/06



o o1~ W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

ICC-01/04-01/06-T-314-ENG ET WT 15-07-2010 5/23 VRT

althatheapproachtakenbytheTrialChambeiin itdecisiorregarding
releaseoftheaccusedon2July2008.accordingto whichonecannot--it
isstatedonecannofustifythemaintainingindet entionoftheaccused
toguaranteethathewillappearandtopreserveth einquiry,andthat
was very much criticised in the ruling from the App eal Chamber, and
this later led to a decision taken by the Appeal Ch amber.

It would also appear that the appellate chamber cle arly
appealed that a conditional or temporary stay of pr oceedings, asis
the case here, should not necessarily lead to, and inevitably lead

to, the release of the person in question.

Furthermore, the Appeal Chamber stated as well that ,in
accordance withthe provisions ofthe Statute, ape rsonwhohasbeen
detainedremainsncustodyduringthependingoft heproceedingsunless
hisoheiinterinreleasassanctionedoytheCou rundettheprovisions
ofArticle60ofthe Statute. Consideringaswell thatthedetention
of the accused during the entire procedures is the rule inthe case
at Bar, since the decision of your Chamber taken on 8 July 2010 did
not haltthe proceedings, the principles setout by the Chamber - by
the appellate chamber - should continue in the case at hand.

Looking beyond the fact that the situation currentl y
prevailingintheeasternpartoftheRDCisstill unstable,thelegal
representatives of victims would also like to draw the Chamber's
attentiontothefactthattheaccused,overtheco urseofthetrial,
learnedthe identities of all the withesses fromth e OTP,aswellas
the identity of many victims taking part in this tr ial.

Case No.: ICC-01/04-01/06
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Inthisparticularcasethechargesstillstandaga instthe
accused. Theyare serious chargesandwe mustcont inuetotakeinto
account the seriousness of these charges. Thus, we are asking the
Chamber to uphold and continue detention of Mr Luba nga.

Thank you.

PRESIDING JUDGE FULFORD: Yes,thankyou, Ms Massid da. |
thinkitneedstobe stressedaswell,doesn'tit, inrelationtothe
Appeals Chamberdecision of 2008, thatat paragraph 18the Judgesof
the Appellate Chamber madeitclearthatitis not necessary forthe
Trial Chamberto awaitthe outcome ofthe appeal be fore dealingwith
the issue of release. I'm sure that you agree that that was one
ingredientofthedecisionofthatChamberbackin Julytwoyearsago.

MS MASSIDDA: Absolutely, your Honour.
PRESIDING JUDGE FULFORD: Thank you.
(Trial Chamber confers)

PRESIDING JUDGE FULFORD: Maitre Mabille?

MSMABILLE: (Interpretation) YourHonour,members ofthe
Bench, in the view of the Defence the decision take non 8 July 2010
isadefinitive decisionthathaltsthe proceedings . Ofcourse, the
Judgesareinthebestpositiontotake stockofth is,butonourside
we are of the opinion that the decision was handed down for two

fundamental reasons.

First of all is the fact that the Prosecution refus edto
complywithtwoordersfromtheChambercallingupo ntheOTPtoprovide,
under some very strict conditions, the name andac ertain number of

Case No.: ICC-01/04-01/06
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identifyinginformationrelatingtointermediary 14 3. However,the
Chamberalsoindicatedinitsdecisionthattherew asanotherissue,
anissue was -- thatwas described by the Chamber a sdeeperand more
persistentnamely therolethatheProsecutorha gakenuporhimself.
In the appeal the Prosecution continued to stress t hese two items;
namely, non-disclosure, and continuesto playthis roletoenjoythe
prerogatives and rights that he believes he enjoys, and he believes
that the Chamber does not have any oversight or con trol over this.

We find ourselves in a position where the ruling fr omthe
Chamberisadefinitiveone;onethatbringsthepr oceedingstoahalt.
Thissituation, adefinitive haltofthe proceeding s,wasenvisioned
bythe Appellate Chamberinitsrulingof21Octobe r2008,andinthat
ruling - Irefertoparagraph 36-therulingindic ated,andlquote,
"Consequently, in principle, ifitis ordered that apermanent stay
of proceedings be implemented, anirrevocable one, the accused will
bereleasedbecause maintainingthe personindeten tionwouldnotbe
compatible with the exercise of the criminal -- rat her, the penal
jurisdictionofthe Court." Sothereyouhaveit. Thatisourfirst
argument.

lamfinding myselfinthe positionto providease condary
argument because, in the latest filing from the Pro secution, itis
said -- he speaks of a provisional stay, a temporar y one. And so,
secondarily,ifthisisaprovisionalstay,theApp ellateChamberalso
indicatedinitsrulingof21 October2008--ando nceagain, Irefer
youtatherelevantparagraph paragraph37nthe caseofaconditional

Case No.: ICC-01/04-01/06
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release, and the Court of Appeal gives us - | was g
modus operandi - indicating that the Chamber should
circumstancesthatarerelevant. Inparticularth
was thinking of 58(1) and also Article 60 of the St
Iwillbeginwith Article 68 ofthe Statute thatin
thatthepersonmustbejudgedwithoutanexcessive
alsoliketoquotetheothertext, 64, whichsayst
Chamberensuresthatthe detentionoftheaccuseds
foranexcessiveperiodoftimebecauseofanunjus
isduetotheProsecution. Ifsuchadelaydoesoc
review the possibility of releasing the personin q

without conditions."

What situation do we find ourselves facing today?

opinion,itcannotbechallengedthat,ifthetrial

would be the consequence? Well, itwould be -- 1 m
thepositiontakenbythe OTP. Iwouldevensayth
that--well, farmore seriousthanthe earlier sta
Infactjnthepreviousrulingthatgaverisetat
theOTPactedecklessly signingconfidentialitya
sources, pursuanttothe Statute at69(3), knowing
oneparticularpointhewouldhavetodisclosethe
Defencebut,toensurethatthetrialcouldresume,

his sources so that the trial could, indeed, resume

Today - and this is where the situation is far more

serious - the Prosecutor is the one and only person

Case No.: ICC-01/04-01/06
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the delays caused by this new stay. We note, and t he Chamber knows
wellthatMr ThomasLubangahasbeenincarceratedi ntheScheveningen
prisonsince 17 March2006;inotherwords,formor ethanfouryears.
TheDefencetodayarguesthatThomasLubangamustb ereleasedbecause
the delay is no longer, in any way, shape or form, reasonable.

Now, with regard to 68(a) we have made a number of

observations - thatwastwo years ago - and the obs ervationsthatwe

made on58(1) remain valid today and, thus, we call uponthe Chamber

to release Thomas Lubanga and to do so without any further delay.
Thank you very much, your Honour, members of the Be nch.
PRESIDINGJUDGEFULFORD: Mr Guarigliajdon'twan toturn

thisintoatennismatchatWimbledon, butisthere anythingelseyou

want to say?

MR GUARIGLIA: Yes, your Honour. Mrs Criscitelli w ill
address the Court on these issues. | think that th e Prosecutor has
to address a couple of those points.

PRESIDING JUDGE FULFORD: Certainly.

MSCRISCITELLI: Thankyou,yourHonour,andIwill bevery
brief.

Thisisaconditionalstay. It'sonethathopefull ywould
beofbriefduration. Unlikethesituationinthe earlierappealwhere
theProsecutionandthe Defenceandthe Courtwere awaitingsomething
from an external force, in this instance the ultima te problem here
was aneedforafewextradaystoimplement--1d on‘tplantoargue

the merits, and | see the Court leaning forward.

Case No.: ICC-01/04-01/06
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PRESIDING JUDGE FULFORD: Well, Ms Criscitelli, I'v e
delayedleaningforward. You've startedoff,I'ma fraid, onabasis
that we don't recognise; the suggestion that this i s a conditional
stay. Thisisnotaconditionalstay. Itisasta ywhichcouldhave
ledtoanapplicationbytheProsecutiontoliftit iftheProsecution
waspreparedtofollowtheChamber'sorders. TheP rosecutionhasnot
taken that route. Instead, you have filed notice o f appeal solely
againstthedecisionimposingthe stay. Now,thes taydidn'tattach
any conditions to it. This is an unconditional sta y.

Now,youhavegottoadvanceyoursubmissionseithe ronthat
basis, or you've got to explain to us how itis tha tthe Prosecutor
saysthisisaconditionalstaywhenthatdoesn'tr eflectthelanguage

that we very clearly used in the decision.

MS CRISCITELLI: Well,I--weinterpretedthissta yasan
order saying, asyour Honour said, the trialwilln otcontinue until
theProsecutioncompliesbyproducingtheidentity oftheinformant,
sointhatsenseitwasconditional. Thefactthat theProsecution's
filedanotice ofappeal fromthatdoes notdiminis hthe conditional
nature. If,forexample,theprotectionmeasuresw ouldbesufficient
torendertheProsecutioncomfortableaboutdisclos ureoftheidentity,

the Prosecution would comply with the order.

PRESIDINGJUDGEFULFORD: You'reonlyfocusingona nelement
and, I'm afraid to say, it's not an accurate repres entation. The
Chambersaidthattheseproceedingswerestayedbec ausethetwoorders
thatweissuedon7 Julywerenotcompliedwith. T hatwaspointone.

Case No.: ICC-01/04-01/06
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PointwowvaghathisChambemwasofpreparedo contemplatecontinued
proceedingsinwhichthe Prosecutorhadindicatedt hatheconsidered
that, certainlyinaparticularandcriticalareao ftheworkofthis
Court, he hadthe option of not complying withthe decisions, orders
and judgments and rulings of this Chamber. Now, th at's not a
conditionalstay,Ms Criscitelli;that'sastayimp osedforreasons,
full stop.

MS CRISCITELLI: Then turning from the conditional stay
issuetowhetherreleaseshouldbeorderedasifth iscaseisover-and
that seems to be the import of the Court's suggesti on - eitherit's
aconditional stay oritis permanent, which means itisapermanent
suspension at least until the Appeals Chamber consi ders the matter
and sends it back. The pendency, or at least propo sed pendency of
the appeal, adds at least a conditional element to whatthe Chamber
intendedtobeapermanentstay. Sointhatsense, dependingon-I'm
not sure that it matters - whether the Chamber iden tified it as a
conditional stay or not, the factremainsthatappl icationforleave

to appeal has been filed and --
PRESIDING JUDGE FULFORD: It's a stay under appeal --
MS CRISCITELLI: And --

PRESIDING JUDGE FULFORD: --whichthe Prosecution, aswe
understand it, is not intending to seek to persuade us to lift it.
Itisinsteadintendingtoexerciseitsappellater ightsandthisstay
is therefore, currently, if we grant leave, going t 0 be appealed.

MSCRISCITELLI: That'scorrect. Sothequestiont henif,

Case No.: ICC-01/04-01/06
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aswewouldcertainlyhopetheAppealsChambercan

on an expedited basis, which we will be asking once

leave is granted, the delay of what | would hope to

a couple of months, would render this necessarily t

inwhichthe personshould bereleased, whetherthe

release whethertheconditionsundemwhichtheper

would be satisfied, would be met.
Andlwouldremindthe Courtthatithasfoundinp

theaccused--thattheaccusedconstitutessortof

don'tknowthatthosearetheexactwords,butthe

there's no way to guarantee his return. And witht

isofcourse-inourview,atleast-thepossibil

on appeal would be reversed and the case would be b

we would be in a situation where a person has been

not be within the jurisdiction.

All of these are other points, but we would also sa

notwithstandingthefacthathishasbeenappeale
wecertainlyhopethatthereisawayforward. It
intereststolockdownthistrialforanindefinite
totheProsecutionisnotanoption, butneitheris
of the proceedings. It's not in the interests of t
it's notin the interests of the Defence. We don't
theinterestofthe Court. It'scertainlynotint
victims and the witnesses.

So we -- | will accept for this point that the stay

Case No.: ICC-01/04-01/06
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hasbeenimposedisintendedtobeastaywithouts ortofconditions,
it'sjustastay,butasapracticalmatter,thiss taywedonotbelieve
isgoingtobeapermanentonesuchthatthetrial itselfissuspended

and the charges are dismissed.

Soviewingitinthatcontextandconsidering--we Il,sort
ofconsideringtheproceduresthatweareconfronti ngandtheprocess
ofthecaserightnow thereisngustification t herearenasufficient
change of circumstances, to warrant the release of the fugitive

conditionally or unconditionally.

We would also ask that if the Court is inclined to issue
anordereitherreleasingthe personunconditionall yorestablishing
the likelihood of a hearing to determine conditions , and where the
personistobereleased and whatcountry can enfor cethe conditions
andallofthosefactorsthatthe Appeals Chamberl ookedatinBemba,
thatthatactionatleastbe suspendedto permitth e Appeals Chamber
to determine whether that decision to go forward wi th arelease or
a conditional release itself would be subject to ap peal and to a
suspension.

Thank you.

PRESIDING JUDGE FULFORD: Thank you very much,
Ms Criscitelli. Anything else, Maitre Mabille?
MS MABILLE: (Interpretation) No, your Honour.
PRESIDINGJUDGEFULFORD: Thankyouverymuch. We willsit
again at quarter-past-3.

(Recess taken at 3.03 p.m.)

Case No.: ICC-01/04-01/06
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(Upon resuming at 3.23 p.m.)

THE COURT USHER: All rise. Please be seated.

PRESIDING JUDGE FULFORD: Inthisoraldecisionthe

addresses three issues.

|. Application for leave to appeal.

On8July2010,the Chamber stayedthese proceeding

abuseoftheprocessoftheCourt(document2517).

up by the Court as follows, at paragraph 31 of that

"[...] the Prosecutor has elected to act unilateral

thepresentircumstancesandhedeclinesdec
In these overall circumstances, it is necessary to
proceedings as an abuse of the process of the Court
materialnon-compliancewiththeChamber'sorderso
moregenerally,becauseoftheProsecutor'sclearly
nottoimplementthe Chamber's ordersthatare made
context,ifheconsiderstheyconflictwithhisint
Prosecution'sotherobligations. Whilstthesecirc
thefairtrialoftheaccusedisnolongerpossible
be done, not least because the Judges will have los
significantaspectofthetrialproceedingsasprov
Statute framework [...]"

It is to be observed at the outset that this applic
forleavetoappealisunopposedbytheDefence,sa
isconcernedastothepreciseformulationoftheq

posed for determination by the Appeals Chamber.

Case No.: ICC-01/04-01/06

14

Bench

sasan

Theissuewassummed

decision:

ly in

heckedbytheChamber.

stay these
because of the
f7July2010,and
evincedintention
inan Article 68
erpretationofthe
umstancesendure,
,andjusticecannot
t control of a

idedundertheRome

ation
vethattheaccused

uestionswhichare



o o1~ W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

ICC-01/04-01/06-T-314-ENG ET WT 15-07-2010 15/23 VR T

15

Intheapplicationforleavetoappeal(document25 20),the
Prosecutionsuggeststhatleaveshouldbegranted, first,pecausethe
decisionofthe Chamber affects (i) the fairand ex peditious conduct
oftheproceedingsor(ii)theoutcomeofthetrial ,and,second,(iii)
itsmmediateresolutionwilinateriallyadvanceth eproceedingqthese
aretheelementsofthetestestablishedunderthe relevantprovision,

Article 82(1)(d) of the Statute).

GiventheChamberhashaltedthetrialunconditiona lly,the
Prosecution’'ssubmissionsinsupportotthisapplic ationdonotrequire
any exhaustive analysis. The decision is centrally concerned with
thefairnessoftheproceedings forthereasonsan alysedbytheChamber
initsjudgmentonthestay,and,inthemostfunda mentalsense,their

expeditiousness.

Furthermore, the outcome of the trial clearly arise S
following the stay and an immediate resolution of t his issue will
materiallyadvancetheproceedingsinteraliabyes tablishingwhether

or not the trial should continue to a conclusion.
Tousethe language ofthe application, these matte rsare

all essentially "beyond dispute" (paragraph 39).

The Chamber therefore proposes to grant leave, but it
expresslydisavowsthesummaryoftheissuethatar isesonthisappeal
assetoutinparagraph54oftheapplication(and, indeed,elsewhere).

TheChambemssessedhaintermediaryl43wvasot materially
atriskonaccountofthedisclosureorder,giveni tslimitednature.
Itisto be observedthatthe Victims and Withesses Unitagreed with

Case No.: ICC-01/04-01/06
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thisassessment. Therefore thisappealdoesnotc oncernassuggested

bytheProsecutor,"whethertheProsecutionhasto disclosetheidentity

of a person who is at risk and who has not yet rece ived protective

measures which have been assessed as necessary byt he Prosecution."
Similarly,thereareotherparagraphsintheProsec ution's

application, such as paragraph 7, which the Chamber does not agree

with,butitisnotappropriateorrightinthecou rseofthisdecision

to enter into the merits of the matter.

TheChamberobservesthatintermediaryl143isapot entially
criticalindividual whoseidentityithasdetermin edmustbedisclosed
and whose role should be investigated during the co urse of the
presentationofthe Defence. Theaccusedalreadyk nows hisname (or
closethereto,hiscoverhavingeffectivelybeen"b lown")and,asjust
observed, his identity is relevant to the central u nderpinnings of

the Defence abuse submission.

Leave is granted on both of the issues identified b y the
Chamberassetoutinthe paragraph quoted above;n amely, whetherit
was necessary to stay these proceedings as an abuse of the process

of the Court because of:
(i) the Prosecution’'s material noncompliance with t he

Chamber's orders of 7 July 2010; and

(ii) the Prosecutor's clearly evinced intention not to
implementtheChamber'sordersthataremadeinan Article68context,
if he considers they conflict with his interpretati on of the

Prosecution's other obligations.

Case No.: ICC-01/04-01/06
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The Chamber is not persuaded that it is necessary t o add

inareferencetoproportionalityassuggestedbyp
Ifthereisan orderofthe Court, the rule of law
be obeyed and not avoided. If the Prosecutor consi
adisproportionateorder, hisremedyistoappeali
argumentastoproportionalityinrealityonlyrela
of 7 July which have not been appealed.
Il. Order on the accused's detention.
History: Thisisthesecondoccasiononwhichthe
has stayed these proceedings because of the Prosecu
the process. Thefirstwason 13 June 2008 (docume
Chamber decided that a fair trial of the accused wa
given the material non-disclosure by the Prosecutor
exculpatory materials which the Chamber was told we
confidentialityagreementsenteredintopursuantto

of the Rome Statute.

rosecutingcounsel.
meansthatitmust
ders thatitis
t. Therefore,any

testothetwoorders

Chamber
tion's abuse of
nt1401) whenthe
s not possible,
of potentially
re covered by

Article 54(3)(e)

On that earlier occasion, having imposed the stay, the

Chambergrantedleavetoappealon2July2008and
theaccused'sreleaseonthebasisthatunderArtic
Statute,hisdetentionpriortothecommencementof
be justified if it is necessary to ensure his appea

to ensure he does not obstruct or endanger the inve
Courtproceedings,orwhereitisnecessarytoprev
continuing with the commission of crimes withinthe

the Court, arising out of the same circumstances (d
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paragraph 29).

The Chamber ordered Mr Lubanga's unconditional rele ase
(subjectto Rule 185 of the Rules of Procedure and Evidence), given
that in the Chamber's estimation a fair trial of th e accused was
impossible and the entire justification for his det ention had been
removed,savethatitdelayedtheimplementationof theorderbyfive
daysin order to protect the Prosecution's appellat erightsand, if
an appeal was lodged, the Chamber ordered the furth er delay of the
orderforreleasependingadecisionbytheAppeals Chamberonwhether
or not to suspend the order for release (if suspens ive effect was
requested in the application for leave to appeal) ( document 1401,

paragraphs 35 and 36).

This decision was the subject of revision by the Ap peals
Chamberon210ctober2008(document1487)inthes ensethattheAppeals
ChamberdecidedthattheTrialChambershouldhave consideredthefull
rangeofoptions uptcandncludingunrestricted release asavailable
toit, particularlywhenaconditional stayisimpo sed(paragraph 35

and following).

The Appeals Chamber atparagraph 18 emphasised that , With
aneventofthiskind,theChamberisnotexpected todelayconsidering
theaccused'sdetentionuntilaftertheconclusion ofthesubstantive
appeal.

Asregardstheinstantstayofproceedings,thePro secution
has indicated that it will apply for suspensive eff ectif leave to
appeal is granted (document 2520, paragraph 55). | n those

Case No.: ICC-01/04-01/06
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circumstances,theChamberis,atthisstage,asked totakenofurther
stepsintheproceedingsandincludingbywayofco nsideringtheissue
of his detention until it has resolved the applicat ion for leave to
appeal and, if granted, the Appeals Chamber has res olved the issue

of suspensive effect (document 2520, paragraph 56).

Theargumentsinsupportofthesepropositionsfocu sonthe
needtoavoidunnecessaryprejudice,toavoidthew asteoftheCourt's
resources on proceedings which may be rendered moot if leave and
suspensive effectare granted, and generally to pre ventunnecessary

litigation (document 2520, paragraph 56.)

TheProsecutiorseekgadistinguishthisstayop roceedings
fromtheearlierstayprincipallyonthebasis-as itisargued-that
the Chamber envisaged that this stay is only tempor ary. Insupport
ofthatargumenttheProsecutionreliesonparagra ph3lofthedecision
imposingthestayinwhichtheexpression"whilstt hestayisinplace”

appears (document 2520, paragraph 58).

In argument before us this afternoon, counsel for t he
Prosecution has suggested that our decision imposin g a stay was a
conditional order.

In addition, it is contended that the delay will no t be
extensive. Aperiodoftwomonthshasbeenalluded toasatimeperiod
withinwhichtheAppealsChambemaybeabletadet erminethesubstantive

appeal.

Forits part, the OPCV has focused on the Appeals C hamber

judgment,towhichreferencehasbeenalreadymade, andparticularly

Case No.: ICC-01/04-01/06
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to the possible dangers to victims if the accused i
thosesubmissionsareadvancedagainstthebackgrou
on any view, serious charges which remain in existe
abeyance.

Analysis:

Focusingthereforeontheissueoftheaccused'sco

detention, the present circumstances are essentiall
indistinguishable from the situation that confronte
July 2008. The Chamber has again decided that the
materially breached one of its fundamental obligati
theconclusionthatthefairtrialoftheaccusedi
impossible.
TheProsecutorhasnotappliedtalifithestayand
theOTPhasindicatedthat,"TheProsecutor.. has
that the Prosecution would rather face adverse cons
litigationthanexposeapersontoriskonaccount
with this office.” (Document 2516, paragraph 6.)
Onthatbasisitiswholly unclearwhatthe result
itheAppealsChamberupholdstheimpugneddecisio
onthe basis of the written submissions by the Pros
no means certain that compliance with court orders
circumstances be assured. Therefore this cannot be
necessarily constituting a temporary stay, nor has

conditionally.

Asjustrehearsed, the Prosecutionhasnotapplied
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the stay, butinstead has elected to exercise its a ppellate rights.
Inthesecircumstanceswhetherthistrialwillcont inueatsomestage
inthefutureisessentiallyunknown,andthefutur eofthecasewill
dependinteraliaontheeventualdecisionofthe A ppealsChamberand
potentiallyontheattitude ofthe Prosecutionther eafter. However,
other matters may in due course arise for considera tion.

The Chamber can only address the present situation. The
trial has been halted because itis no longer fair, and the accused
cannotbeheldinpreventativecustodyonaspecula tivebasis;namely,
thatatsome stage inthe future the proceedings ma yberesurrected.

As setoutabove, the Appeals Chamber addressed the issue
of the circumstances in which an accused should be released, and
particularlywhethemisreleaseoughtabethesu bjectofrestrictions,
initsjudgmentof210ctober2008(document1487) inwhichitobserved
thattheTrialChambemusttakeintoaccountinter aliatheconditional
nature of the stay, if that is the situation, when considering
unconditional release and, moreover, it should cons ider all the

available options at its disposal (paragraph 31).

Given, as just set out, the Chamber has imposed an

unconditionalstay ofproceedings,andbearinginm indthewholesale
uncertainty of whether this case will restart at so me future time,
togethemwiththelengthottimetheaccusedhasal readybeenincustody,
anything other than unrestricted release will be un fair.
Theaccused,therefore, shallbereleasedunconditi onally
save for the following. This order shall not be en forced until the

Case No.: ICC-01/04-01/06
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fivedaytimelimitforanappealhasexpired. If anappealisfiled
within the five day time limit against this order g ranting release,
andifarequestismadetosuspendits effect, the accusedshallnot
leave detention until the Appeals Chamber has resol ved whether this
order granting release is to be suspended. In any event, the order
releasing the accused shall only be implemented aft er arrangements
havebeenmadeforhistransfertoa Statethatis obligedtoreceive
him (see Rule 185 of the Rules of Procedure and Evi dence).

lll. A warning under Article 71 of the Statute.

TheProsecutorhasfailedtoimplementtwooftheC hamber's
orders;thoseof7July2010. Forthereasonsset outinthedecision
imposingthe stay, thisconstituted adeliberate an dinourjudgment
whollyunjustifiedrefusaltocomplywiththedirec tionsoftheCourt

under Article 71 of the Statute.

Under Rule 171 of the Rules of Procedure and Eviden ce,we
hereby givethe Prosecutorandthe Deputy Prosecuto ranoralwarning
ofsanctionsintheeventofanycontinuingbreach ofourorders;the
Deputy Prosecutor on 8 July 2010 having identified those members of
theBarastheindividualsresponsiblefortherefu saltocomplywith

the Chamber's orders.

The Chamberisunpersuadedthatthis warning should await
the outcome ofthe appeal, givenitistheinevitab le consequence of
our decision imposing the stay. However, itis fai rthat the issue

of sanctions should await the outcome of the appeal

Therefore,intheeventofcontinuednoncompliance withour

Case No.: ICC-01/04-01/06
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ordersof 7 July 2010, the Chamberwilladjourn fur
Article 71 and Rule 171 until the Appeals Chamber d
substantive appeal.

That concludes this oral decision.
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theractionunder

ecision on the

Thankyouallverymuchforyourattendance. Wewi llrise.

(The hearing ends at 3.51 p.m.)
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