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 1             International Criminal Court 

 2             Trial Chamber II - Courtroom 1 

 3             Presiding Judge Bruno Cotte, Judge F atoumata Dembele Diarra, and 

 4             Judge Christine Van den Wyngaert 

 5             Situation in the Democratic Republic  of Congo - ICC-01/04-01/07 

 6             In the case of the Prosecutor versus  Germain Katanga and 

 7             Mathieu Ngudjolo Chui 

 8             Trial Hearing 

 9             Wednesday, 26 May 2010 

10             The hearing starts at 9.04 a.m. 

11             (Open session) 

12             COURT USHER:  All rise.  The Interna tional Criminal Court is now 

13     in session. 

14             PRESIDING JUDGE COTTE:  (Interpretat ion)  Our session is now 

15     commencing.  Please be seated. 

16             The accused are with us and we can t herefore start by addressing 

17     different issues that came up at yesterday's  hearing.  During yesterday's 

18     hearing Counsel Hooper intervened at the end  of that hearing, with a view 

19     to having clarification as to the interpreta tion of words spoken by the 

20     witness, 279.  This was carried out yesterda y and the Registry 

21     transmitted the correction made by the compe tent Registry service after 

22     re-listening to the Swahili remarks of the w itness.  Taking into account 

23     our transcript of yesterday, we can note on page 64, line 10, that the 

24     Swahili-French interpreter addressed himself  to me saying that the 

25     witness did not finish his sentence, please could he help us.  I 
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 1     therefore addressed myself on line 12 to the  witness to indicate: 

 2             "Witness, the interpreter says you d id not finish your sentence. 

 3     I don't know if it was not finished or if he  was unable to understand the 

 4     end.  Please could you add to it if it needs  finishing." 

 5             And the witness did not finish his s entence, but he had another 

 6     remark.  However, I think that the remarks a nd I'm certain that the words 

 7     which had not been well understood by the in terpreter and which were then 

 8     found after re-listening to the Swahili were  those which Counsel Hooper 

 9     communicated to us, page 65, line 7, which i s on the corrected version 

10     and which in the French version is as follow s: 

11             "While they were in a classroom, som e of the soldiers took those 

12     hostages away.  They were not aware."  "They " indicating the persons of 

13     Mr. Katanga and Ngudjolo. 

14             In the English version, I now read i t, and please excuse my 

15     pronunciation: 

16             (In English) "It was while they were  in a classroom that some 

17     soldiers took away those hostages.  They wer e not aware." 

18             (Interpretation) So I think this que stion has now been solved. 

19     The intervention of Counsel Hooper was there fore justified and the 

20     correction that was made to the two transcri pts in French and in English 

21     can be those that have to be taken into cons ideration today.  That is the 

22     first point that I wish to make. 

23             We also yesterday received informati on according to which the 

24     parties were told that the following facts w ere not contested. 

25             Witness 279 was relocated on the 15t h of March, 1998 (as 
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 1     interpreted).  This was done in the month of  April, 2010, and it cost 

 2     over $4.000, namely 4.281.  Now, Witness 280  was relocated on the 

 3     1st of April, 2008.  The costs thereby go to  -- the costs involved were 

 4     $2.808.  The Chamber notes the fact that the  parties came to an agreement 

 5     with regards to these two points. 

 6             Court Officer, the Chamber therefore  notes this. 

 7             Yesterday two parties have expressed  the intention to be able to 

 8     consult the passport of Witness 279.  The Ch amber therefore has had 

 9     communication of the passport thereof.  When  the question arises we can 

10     give you the content of this passport. 

11             The French transcript is blocked.  I  will therefore stop for a 

12     moment. 

13             THE INTERPRETER:  Witness 279 was in  fact relocated in 2008, the 

14     interpreter corrects. 

15             PRESIDING JUDGE COTTE:  (Interpretat ion)  We therefore have this 

16     passport in front of us, and if you so wish we can already read the 

17     content -- 

18             MR. HOOPER:  (Previous translation c ontinues) ... we don't need 

19     that information until we begin our cross-ex amination, and it's a 

20     significant matter for both of us.  Thank yo u. 

21             MR. MACDONALD:  (Interpretation)  Wi th your leave. 

22             PRESIDING JUDGE COTTE:  (Interpretat ion)  Prosecutor. 

23             MR. MACDONALD:  (Interpretation)  I was going to intervene 

24     because we're in session -- in open session.   The Prosecution has seen 

25     the passport this morning and we would ask t hat a photocopy -- I 
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 1     understand that there are available prints o f the -- available 

 2     photocopies thereof.  I would ask an EVD num ber be given to this passport 

 3     and that it be confidential and that the cop y of the passport becomes an 

 4     item of evidence. 

 5             PRESIDING JUDGE COTTE:  (Interpretat ion)  Counsel Kilenda. 

 6             MR. KILENDA:  (Interpretation)  Woul d it not be more appropriate 

 7     for this issue of the EVD number to come up when we are discussing this 

 8     passport during the cross-examination? 

 9             PRESIDING JUDGE COTTE:  (Interpretat ion)  Counsel Kilenda, you 

10     are anticipating what the Bench was going to  reply.  We have this 

11     passport.  Two parties yesterday said they w anted to consult it.  What 

12     the Bench wanted to do was to have it commun icated directly to itself. 

13     It has taken the initiative to ask the Regis try to prepare photocopies 

14     thereof.  The photocopies are therefore goin g to be provided to you. 

15     When you have seen these photocopies, we wil l assess whether it should be 

16     attributed an EVD number.  We're not going t o do this before you have 

17     seen the documents and the useful pages of t his passport, and by useful 

18     pages, by this, I mean the pages on which al l the identifying information 

19     concerning this witness figures. 

20             So, Court Officer, if you would be s o kind, during the break 

21     possibly or even before then, to provide the  parties with a photocopy of 

22     the passport.  You will also provide one to the members of the Bench so 

23     that we can provide this passport back to th e unit concerned if we have 

24     to see the original again, but the photocopi es having been made by the 

25     Registry, I don't think there's any difficul ty in that regard.  And when 
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 1     everybody has seen the content of the identi fying information that 

 2     figures in this passport, then the Bench wil l assess whether there's a 

 3     possibility to give it an EVD number or not.   And it's at this stage that 

 4     we find ourselves at the moment. 

 5             MR. MACDONALD:  (Interpretation)  Ju st to finish on this subject, 

 6     your Honour, it's the intention of the Prose cution that this be dealt 

 7     with in its examination-in-chief or evidence  -- main evidence before the 

 8     cross-examination, and that is the reason wh y we raise this issue now. 

 9             PRESIDING JUDGE COTTE:  (Interpretat ion)  Perfect.  Thank you. 

10             Registrar, do you have the photocopi es here?  So if they are 

11     here, please could you distribute them to th e different parties and 

12     participants, and before the Prosecutor fini shes the 

13     examination-in-chief, we shall address the i ssue if an EVD number should 

14     be attributed thereto.  Here I provide you w ith the passport original 

15     itself. 

16             We also have received the items requ ested yesterday by the 

17     Prosecutor where it concerned the spontaneou s interventions of the 

18     witness relating to the four boys who were c aptured at the same time as 

19     he was, as also to the feast in Zumbe or fes tivities in Zumbe, and also 

20     to references made to fetiches.  Now, this i s something we will address 

21     following the cross-examination of the Defen ce teams if they maintain 

22     their position, but you should have been the  addressee, Counsel Hooper 

23     and Kilenda, of information provided by the Prosecutor yesterday evening. 

24             I would just like to note that the P rosecutor has provided us 

25     with the information that we have asked of h im. 
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 1             Now we have the question taken up by  Counsel MacDonald at the 

 2     end -- 

 3             MR. MACDONALD:  (Interpretation)  If  you would allow me, 

 4     your Honour, there was also another e-mail t hat was sent this morning 

 5     with regard to the issue or the other issue of these celebrations, also 

 6     this morning.  I don't know if that was sent  to everybody. 

 7             PRESIDING JUDGE COTTE:  (Interpretat ion)  Well, certainly the 

 8     Bench received this e-mail.  It concerned wh at I called the feast, which 

 9     was in fact the Zumbe ceremony shortly after  the fighting in Bogoro. 

10             Counsel Hooper, please go ahead. 

11             MR. HOOPER:  It's just a small point  and it may be a simple 

12     matter of clarification, but of course we mo ve to see the document and 

13     yet my understanding is the Prosecution had this placed in their hands 

14     before those who'd requested it had received  it.  I'm just concerned as 

15     to how that came about, that the Prosecution  were provided with this 

16     passport copy and the information contained in it when it was the Defence 

17     who'd requested access to it and who came se cond in the queue.  Now, it 

18     may be it was just something that happened a  few moments before we 

19     received the papers, I don't know.  But it's  just a matter of concern as 

20     to the system in place. 

21             MR. MACDONALD:  (Interpretation)  If  I could answer, your Honour. 

22             PRESIDING JUDGE COTTE:  (Interpretat ion)  Yes, the Chamber simply 

23     indicated that two parties wanted to consult  this passport.  The Chamber, 

24     where it concerned, doesn't want to privileg e anyone. 

25             Now, Prosecutor, please go ahead. 
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 1             MR. MACDONALD:  (Interpretation)  Ye sterday evening we had an 

 2     e-mail from the Registry and the Chamber req uesting a view of this 

 3     passport.  The Defence was not copied on thi s exchange of mail because 

 4     the Prosecutor wanted to see this passport i ndependent or independently 

 5     within the framework of its investigations, and therefore I understand 

 6     that afterwards or at a simultaneous way Cou nsel Hooper also made his 

 7     request.  Therefore, when the Chamber replie d to this request this 

 8     morning, I also asked to have the passport, and it is then that I saw 

 9     that there were also photocopies which had b een prepared by the Registry. 

10     And it is in that context that the Prosecuti on was able to see it. 

11             PRESIDING JUDGE COTTE:  (Interpretat ion)  I think it's important 

12     that the Bench replies completely to Counsel  Hooper.  It received 

13     yesterday at 2.49 a message from the Prosecu tor expressing the wish to be 

14     able to consult the passport.  It received a t 3.23 a message from 

15     Madam Menegon, also stating that the Defence  team of Germain Katanga 

16     wished to consult this passport.  And it was  astonished that the message 

17     of the Prosecutor was not copied to the othe r parties, noting that two 

18     parties expressed the same consultation wish  and it thought that it would 

19     have been preferable that it receives this p assport and makes photocopies 

20     thereof and then addresses this issue with y ou this morning.  It did not 

21     know, however, that the Prosecutor could con sult this passport from this 

22     morning, but I think everybody has its full rights with the passport 

23     available to them which can be consulted in an original form as well as 

24     photocopies thereof made by the Registry, al l within a dead-line of less 

25     than 24 hours after the request was made. 
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 1             That's where we are at the moment. 

 2             So currently, Prosecutor, at the end  of the hearing you expressed 

 3     quite late the request to have proper modali ties to enable 279 to be able 

 4     to recognise the two accused.  Now, we are t herefore going to listen to 

 5     you in this regard, then we will hear the di fferent parties.  Everybody 

 6     wishing that this episode -- which we consid er to be somewhat late at the 

 7     moment but we haven't yet taken part with re gards to the grounds, we 

 8     don't want this to take up too much of the h earing time and we are 

 9     listening to you. 

10             (Trial Chamber and Court Officer con fer) 

11             PRESIDING JUDGE COTTE:  (Interpretat ion)  You have the floor. 

12             MR. KILENDA:  (Interpretation)  If y ou would allow me, 

13     your Honour, I didn't want to interrupt the proceedings but our client 

14     has pointed out to us, and we can see it, th at the transcript in French 

15     is not working. 

16             (Trial Chamber and Court Officer con fer) 

17             PRESIDING JUDGE COTTE:  (Interpretat ion)  It would seem that the 

18     transcript, the French transcript, is workin g once again. 

19             Prosecutor, you therefore have the f loor. 

20             MR. GARCIA:  (Interpretation)  Your Honour, ladies and gentlemen, 

21     good morning.  Essentially, as stated yester day, the Prosecution wanted 

22     to identify the accused and have the witness  do that.  Now, there are 

23     three possibilities or three ways in which t his can be done to carry out 

24     this identification.  These three options ar e as follows:  Firstly, there 

25     is the type of identification which can be c alled traditional 
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 1     identification, where the witness himself in dicates by looking into the 

 2     courtroom if he can see the accused and iden tifying them.  Now, this 

 3     would imply that the curtain which now preve nts the witness from seeing 

 4     the accused and vice versa would have to be withdrawn.  We have to take 

 5     into account that there are protection measu res concerning this witness 

 6     and that this witness has already been descr ibed as vulnerable by the 

 7     VWU.  So there are certain disadvantages in carrying out that 

 8     identification procedure. 

 9             The second means of identification e nvisaged would require the 

10     assistance of the video-camera operator in t he courtroom.  That person 

11     would take images of the person in the court room, the witness would be 

12     able to see that person on his screen, and i n theory, he could be able to 

13     identify the persons in question in that man ner. 

14             There is also a third possibility, a nd we have reflected upon 

15     that one.  It was only yesterday in the cour se of the afternoon that we 

16     thought about how to do this.  This would be  to show the witness 

17     video-clips in which the accused persons app ear so that they should be 

18     able to identify them on those videos.  For the record, these are two 

19     video-clips ERN 0080-0011, and this is a vid eo recording which has been 

20     disclosed to the Defence teams on the 6th of  June, 2008.  This is a video 

21     recording of Germain Katanga and the images were taken on the 11th and 

22     the 24th of March, 2003. 

23             (Prosecution counsel confer) 

24             MR. GARCIA:  (Interpretation)  Just to be clear, Mr. President, 

25     it was on the 11th or the 24th of March, 200 3.  That is video 
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 1     ERN 0080-0011. 

 2             The second recording is ERN 1017-148 2.  That is a video recording 

 3     of Mathieu Ngudjolo which was taken on the 3 0th of March, 2003. 

 4             Mr. President, it is important to po int out that for purposes of 

 5     identification, if we use the three -- the l ast procedure, then the 

 6     recording will be played without any sound.  It will only be the images 

 7     that would be projected for a few seconds, a nd a question will be put to 

 8     the witness to know whether he recognises th e person on the video 

 9     recording. 

10             So those are the three possibilities  that could be used for 

11     identification.  We have made the submission s to the Chamber so that you 

12     should be able to determine what option is m ost appropriate, taking into 

13     consideration the fact that the witness is a  vulnerable witness as well 

14     as the protection measures that have been ta ken in favour of that 

15     witness. 

16             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you, 

17     Mr. Prosecutor. 

18             It will be necessary for us to have the opinions of the Defence 

19     teams. 

20             Mr. Hooper -- Mr. O'Shea.  Please tr y to be as brief and concise 

21     as possible, even though this issue is very important. 

22             Mr. O'Shea, please. 

23             MR. O'SHEA:  Yes, thank you, Mr. Pre sident, your Honours, good 

24     morning.  I note from your Honour's comment just now that your Honour 

25     would like us to be as brief as possible, an d of course I will.  But may 
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 1     I say that what's being put forward now is, as your Honour has rightly 

 2     indicated, an important matter and, may I ad d, a difficult matter.  The 

 3     question of how an accused is identified in a courtroom is a matter 

 4     which, your Honours will be aware, has been the subject of an enormous 

 5     amount of jurisprudence, both at the nationa l level and at the 

 6     international level.  And it is highly conte ntious or at least the modes 

 7     of identification suggested by my learned fr iend are highly contentious. 

 8             And I suppose that the first thing t hat needs to be said is that 

 9     it is unfortunate that a matter which is of such importance, not only 

10     with regard to this specific witness but wit h regard to the practice of 

11     the International Criminal Court as a whole,  is raised on the afternoon 

12     before the submission, almost towards the en d of the Prosecution 

13     examination-in-chief of the witness.  Indeed , it would appear that this 

14     is effectively the next thing that's going t o happen in the minds of 

15     Prosecution counsel, is that he's going to t ry to adopt one of these 

16     methods of identifying the accused in the co urtroom today. 

17             We feel that even the manner in whic h this question has been 

18     raised raises questions of fairness.  When y our Honours are considering 

19     whether it is appropriate under the Rules, a nd in particular under 

20     Article 69(4), which of course refers to pre judice and also refers to 

21     fair trial and, thirdly, refers to the fair evaluation of the evidence. 

22     When your Honours are considering those conc epts in this particular 

23     context, in my submission it is important to  consider how this issue has 

24     been introduced. 

25             We are also, of course, halfway thro ugh the Prosecution case and 
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 1     this very delicate issue is now being raised  for the first time with 

 2     regard to this specific witness. 

 3             Now, my learned friend has raised th ree possible alternatives. 

 4     One has been referred to over the years as a  dock identification, that is 

 5     to say that the witness will be given an opp ortunity to see the accused 

 6     in the courtroom itself.  The second is the use of a video camera within 

 7     the courtroom to show the accused within the  courtroom.  And the third 

 8     involves the viewing of a video of the accus ed taken outside of the 

 9     courtroom. 

10             Now, with regard to the third option , the video taken outside of 

11     the courtroom, if your Honours are in any wa y seriously considering that 

12     option, I would like the permission of the B ench to review that video. 

13     I'll make my submissions now, but I would li ke to review that video to 

14     consider the position.  But our position is that that video, the manner 

15     in which it is taken, effectively gives very  little options before the 

16     person who's looking at the video and is not  that much different from the 

17     first two options provided by my learned fri end.  In other words, if a 

18     video is placed in front of the witness whic h effectively shows one 

19     individual in a close-up pose, in our submis sion, the prejudice involved 

20     there for the accused is very similar to a - - what we have called a dock 

21     identification. 

22             You see, whether one is dealing with  any of these three options, 

23     one has to credit the witness with a minimum  degree of intelligence. 

24     However the questions are framed, when the v ideo is put in front of him 

25     there may be an overwhelming temptation to p oint that person out as being 
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 1     the accused in the courtroom.  It doesn't gi ve much room for the 

 2     possibility of mistaken identity, in the sen se that the witness in the 

 3     box may have a general idea of what the accu sed looks like, but not a 

 4     very specific idea.  But if the video accord s with the general idea of 

 5     what the witness has of what the accused loo ks like, as I say, there 

 6     would be an overwhelming temptation on the p art of the witness to accept 

 7     graciously that the person in the video is i n fact the accused. 

 8             We know from other trials, particula rly involving -- particularly 

 9     the trials, for example, involving the trial  of former Nazi war criminals 

10     in recent years, where these individuals hav e of course aged quite 

11     significantly.  There are great difficulties  in the question of 

12     identification of an individual, and an indi vidual may change over time 

13     but may also look like other individuals.  A nd there have been situations 

14     in trials, including war crimes trials, wher e it's been really very, very 

15     difficult to discern with certainty whether the person in a photograph is 

16     the same person that the individual or the w itness saw several years 

17     earlier. 

18             One has to parallel those dangers wi th the dangers with regard to 

19     the initial sighting, the initial identifica tion of the witness.  In this 

20     particular instance, this witness has given evidence of very limited 

21     sightings of Mr. Katanga.  And at the moment , we are pretty much unclear 

22     as to the exact circumstances of those sight ings in the way in which this 

23     evidence has been given.  The dangers associ ated with an initial 

24     sighting, evidence of an initial sighting of  an accused, paralleled with 

25     the dangers of putting a photograph or a vid eo of one individual in front 
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 1     of a witness, in my submission, causes great  potential prejudice to the 

 2     accused. 

 3             Now, prejudice and fairness are not the only concepts which are 

 4     raised in Article 69(4).  Your Honours will be aware that obviously one 

 5     has to look at the probative value.  Now, we  would say that the probative 

 6     value of any of these three methods of ident ification is so minimal as to 

 7     be close to zero.  Even if your Honours woul d accept that there would be 

 8     some probative value in such an exercise, wh ich I would submit is not the 

 9     case, that probative value must surely, sure ly be outweighed by the 

10     prejudicial effect of the manner in which th e exercise is done.  The lack 

11     of probative value of a dock identification,  an identification within the 

12     courtroom, has been confirmed by a number of  international decisions.  I 

13     won't go into them too much because, first o f all, I know that 

14     your Honours don't want to spend too much ti me on this; but also, I think 

15     that your Honours are likely or at least one  of your Honours is likely to 

16     be familiar with these decisions. 

17             In the very first judgement in inter national war crimes trial in 

18     modern history, the judgement of Tadic befor e the International Criminal 

19     Tribunal for the former Yugoslavia, the dang ers associated with 

20     identifying an accused in the courtroom were  highlighted.  The very 

21     obvious nature of the exercise to the witnes s was highlighted.  And I 

22     would refer your Honours to paragraph 546 of  the judgement in Tadic.  The 

23     lack of probative value of this kind of exer cise has been repeated by the 

24     Appeals Chamber in the case of Limaj in the judgement of the 

25     16th of November, 2007, at paragraph 28, Lim aj, L-i-m-a-j. 
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 1             Kunerac, K-u-n-e-r-a-c, again an App eals Chamber judgement, the 

 2     12th of June, 2002, at paragraph 320.  And a gain in the judgement in 

 3     Kamuhanda, the Appeals judgment in Kamuhanda  before the International 

 4     Criminal Tribunal for Rwanda, Kamuhanda is s pelled K-a-m-u-h-a-n-d-a, a 

 5     judgement of the 19th of September, 2005, at  paragraph 243, 

 6     paragraph 243. 

 7             Now, in my respectful submission, th e International Criminal 

 8     Court is an advance on the ad hoc Tribunals,  in the sense that the issues 

 9     of admissibility of evidence, in my submissi on, were necessarily dealt 

10     with in a very liberal manner before those T ribunals in any event. 

11     Partly because of the nature of the exercise  of setting up a Tribunal 

12     post facto and to deal with the facts on an ad hoc basis and partly 

13     because international jurisprudence was in a  state of development.  The 

14     State Parties to the International Criminal Court have taken great care, 

15     and we can see this in the provisions of the  Statute, have taken great 

16     care to ensure that issues of fairness withi n the trial and fair 

17     evaluation of the evidence are treated with the greatest of care and 

18     seriousness. 

19             The Prosecution in this case, as we know, has had a vast amount 

20     of resources and a vast amount of time to ad dress the appropriate manner 

21     of identifying the accused during their inve stigations in this case. 

22     Your Honours will also be aware that there a re other methods of 

23     identifying an accused which have been consi dered as much fairer within 

24     other jurisdictions. 

25             In common law jurisdictions, for ins tance, a very specific 
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 1     practice has developed which in most cases i s specifically legislated 

 2     upon in one way or another, whether with pri marily or secondary 

 3     legislation or practice directions, but a pr actice which would involve an 

 4     identity parade, an identity parade where th e accused is put together 

 5     with individuals of a similar age, similar s tature, similar appearance, 

 6     similar ethnicity, in order to take into acc ount these dangers of the 

 7     temptation of identifying someone who might look like the person you saw 

 8     several years ago, but might not actually be  the same person. 

 9             Those procedures are laid down in ad vance.  The prosecuting 

10     authorities, including the police, carry out  these exercises with care in 

11     advance of the trial, and then that evidence  is then evaluated during the 

12     course of the trial.  Even in international criminal tribunals, in the 

13     case of Kamuhanda, for instance, which I've mentioned, the Prosecution 

14     has made an effort to try to put in place a method which doesn't simply 

15     show a very focused video of the individual,  but involves an exercise of 

16     trying to put together various individuals w hich in principle should 

17     be -- can we say at least 12, to enable the witness to look at the issue 

18     in a manner which is fair to the accused.  T hose efforts have been made 

19     over the years by the prosecuting authoritie s in the other ad hoc 

20     Tribunals.  It would not appear that such ef forts have been made before 

21     this Court. 

22             This is a Court which has been estab lished with thought and care 

23     and designed to be a permanent institution f or international criminal 

24     justice.  It is a Court which there has been  an enormous amount of 

25     political pressure around the world to try a nd get every member state of 
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 1     the world to sign up to.  It would, in our r espectful submission, not be 

 2     in the interests of justice nor in the inter ests of the image of such an 

 3     important institution to allow this kind of exercise of a dock 

 4     identification or the placing of a very focu ssed video in front of the 

 5     witness with half a day's notice, most of th e way through the Prosecution 

 6     examination-in-chief having been completed, with Defence counsel focusing 

 7     on the preparation of their cross-examinatio n, and in a manner where the 

 8     likelihood for error is very, very high. 

 9             And may I add to the issue of the li kelihood of error.  What I 

10     believe is perhaps the most significant poin t in this whole analysis, 

11     which is that this is the second trial befor e the International Criminal 

12     Court.  It is a trial which has been the sub ject of a vast amount of 

13     publicity around the world.  It is a trial w hich is shown across the 

14     internet.  The accused's face is shown on th e web site of the 

15     International Criminal Court.  Everyone who comes into the public 

16     gallery, as far as I understand, is able to see a pamphlet which gives 

17     detailed information about the accused.  The re are photographs of the 

18     accused on the World Wide Web, on the Congol ese TV.  This witness has 

19     been assisted through demobilisation program mes designed specifically for 

20     child soldiers.  This witness is likely to h ave -- to have been -- to 

21     have at least shown an interest ... 

22             (Defence counsel confer) 

23             MR. O'SHEA:  Sorry, I have to correc t myself.  I'm wrong in 

24     stating that this witness has been subject t o demobilisation procedures. 

25             But the point is that the likelihood  of this witness having seen 
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 1     some of the great publicity of this trial an d the pictures which are out 

 2     there is high.  This adds a significant elem ent to the dangers of the 

 3     exercise which Prosecution counsel is about to embark upon. 

 4             So for these reasons and because the  prejudice severely outweighs 

 5     the probative value of this kind of targetin g of an individual in a 

 6     specific image, we would submit that this is  not an appropriate exercise. 

 7             (Defence counsel confer) 

 8             MR. O'SHEA:  And I've just been remi nded of two specific points, 

 9     that in the United Kingdom the issue of dock  identification is, in fact, 

10     prohibited by the case law.  And that's not something which has been 

11     decided overnight; that's something which ha s been the subject of 

12     hundreds of years of development. 

13             In the case of the International Cri minal Tribunal, in the case 

14     of Limaj, it's been recognised that there is  in fact no weight to that 

15     kind of exercise.  We believe there is no or  practically no weight to 

16     such an exercise, and we believe that there' s very little difference 

17     between the three options which are being pu t forward by the Prosecution, 

18     and we believe that there are -- there were other alternatives which 

19     would have been available to the Prosecution  if the Prosecution had, as 

20     it were, tried to deal with this matter a li ttle bit fairly more in 

21     advance of the trial, with more notice to th e accused. 

22             (Defence counsel confer) 

23             MR. O'SHEA:  Okay.  Those are my sub missions. 

24             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you, Mr. O'Shea. 

25             Professor Fofe, please. 
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 1             MR. FOFE:  (Interpretation)  Good mo rning, Mr. President, good 

 2     morning, your Honours.  We are going to atte mpt to add to the submissions 

 3     that have just been made by Mr. O'Shea.  We fully subscribe to those 

 4     submissions, and so we will simply try to un derscore some specific 

 5     points. 

 6             To begin with, we would like to poin t out that to carry out the 

 7     identification of an accused in an efficient  manner, the witness has to 

 8     be shown several persons, 15 to 20, and even  more.  These people have to 

 9     be presented in a neutral manner and I'm tal king about this in general 

10     terms.  Mr. O'Shea also talked about that.  And when I talk about 

11     neutral, they should be wearing clothes that  are not specific or 

12     characteristic, for example.  And amongst th ose 15 to 20 persons, the 

13     witness would then be able to point out the person that he identifies as 

14     the accused. 

15             It is not at all effective to show t o the witness an image with 

16     only the accused or in a situation where the  accused is in a prominent 

17     position.  And, in fact, the three options t hat were suggested by the 

18     Prosecutor -- as I was saying, the three opt ions proposed by the 

19     Prosecutor are not effective. 

20             The first proposal involved asking t he witness to look into the 

21     courtroom in order to identify the accused.  In this present context, as 

22     we are seated here today, who wouldn't be ab le to identify the accused, 

23     as we are seated and as the accused are seat ed, the way they are dressed, 

24     they are dressed differently from all the ot her individuals in the 

25     courtroom.  Who wouldn't be able to identify  the accused?  And this same 
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 1     comment applies to the second option, which involved filming the 

 2     courtroom to show the video of the courtroom  to the witness.  That would 

 3     be pointless to proceed in that fashion.  It  would not be valid because 

 4     we know what the response would be, we know it in advance, as we are 

 5     seated here in the courtroom. 

 6             The third option involved showing ce rtain extracts of videos to 

 7     the witness, but in those videos the accused  are in a prominent position. 

 8     I'm not going to go into the substance of th e videos, but from the point 

 9     of view of method, the accused are in a prom inent position, that is, when 

10     they're not seen alone, which is the case in  one video. 

11             Therefore, your Honour, your Honours , the three options suggested 

12     by the Prosecutor cannot be chosen because t hey simply are not effective 

13     and would not make it possible to have a neu tral identification of the 

14     accused by the witness. 

15             I'd like to close in emphasising wha t Mr. O'Shea stated. 

16     Mr. President, your Honours, we are here bef ore the International 

17     Criminal Court, which is to be the model as regards the administration of 

18     justice and, in particular, as regards the i dentification of the accused. 

19     This Chamber must be constantly concerned th at the procedures adopted be 

20     neutral, effective, and I have no doubt that  that will be the case and 

21     that provide for a fair trial. 

22             Thank you, your Honours. 

23             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you, 

24     Professor Fofe. 

25             Mr. Garcia, one moment please. 
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 1             Mr. Gilissen, Mr. Luvengika, do you have any comments on this 

 2     discussion? 

 3             MR. GILISSEN:  (Interpretation)  Yes , your Honour.  Thank you 

 4     very much.  I must say that we did consult, Mr. Luvengika and myself, 

 5     aforehand, and we felt that it was not in ou r interest to take a stand on 

 6     this issue.  But given the discussion that's  not only specific to this 

 7     situation, I would like to thank my colleagu es for the high quality of 

 8     this discussion.  I think that we could perh aps make a few comments of a 

 9     general, even technical nature that are wort h making.  I do not intend, 

10     nor Mr. Luvengika who is allowing me to spea k on behalf of both of us, we 

11     do not intend to attempt to influence the de cision that you're going to 

12     be taking, hic et nunc, as regards the ident ification of Mr. Katanga or 

13     Mr. Ngudjolo, but I would like to comment on  what Professor Fofe stated. 

14             Indeed the ICC, indeed, is to be a m odel as regards the 

15     identification, but also as regards being re alistic.  We don't want to be 

16     talking about the gender of angels, so to sp eak.  We have to avoid 

17     idealism, in particular as seen in the eyes of those who are suffering on 

18     site.  That is reality. 

19             We also have to avoid that there be this thinking that it's an 

20     advantage to be an accused in an internation al proceeding such as this 

21     one rather than being a mere thief.  In fact , the more the crime -- the 

22     more serious the crime is, apparently the mo re rights you would have.  If 

23     you're accused of crimes against humanity, s hould one have more rights 

24     than the ordinary thief?  And I think we hav e to be careful that 

25     sometimes you may have good ideas but you ca n be mistaken and you may 
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 1     even lead others into error. 

 2             Indeed Mr. Fofe is right and we need  to emphasise the importance 

 3     of the ICC, but we have to reason fully.  We  have to avoid that the men 

 4     and the women throughout the world who are i nvolved in identification, be 

 5     it amongst police authorities or in the judi ciary, we must avoid 

 6     ridicule.  At a given point in time I -- we have to avoid what I've heard 

 7     with high-level intellectual reasoning, we h ave to avoid indeed the fact 

 8     that someone who on several occasions saw th e individuals wouldn't -- 

 9     would it be so ridiculous to ask a witness i f he can recognise a person 

10     seen in a photograph.  The police authoritie s and the investigators, are 

11     they as silly as what was suggested a few mo ments ago?  I think that this 

12     is a matter that is worthy of analysis. 

13             And even if I may look stupid in say ing so, your Honour, I would 

14     like to say that it could be one element tha t the Judges will evaluate. 

15     I don't know if this kind of identification is reliable or not, but what 

16     I can say is that to say that obviously it w ould not be, that is going 

17     too far.  And in fact, it goes against reali ty, it goes against 

18     day-to-day experience.  I think, therefore, that it's a bit like 

19     consequentialism.  It depends, it depends on  what you're aiming for.  Are 

20     we able to obtain the results we want? 

21             And, your Honour, if I may say so - and in familiar 

22     terms - basically that's your job.  That's t he whole point.  It's up to 

23     you to decide.  It's not going to be a game of darts.  You will have the 

24     opportunity to see how the witness reacts, w hether or not he hesitates. 

25     That will be useful information that you can  evaluate.  And it's up to 
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 1     you to decide whether it's reliable or not, whether it's credible or not. 

 2     But to just brush it away, to brush it aside  as if it were totally 

 3     invalid, that it would have no point, no use  in terms of evidence, that 

 4     it would be just too rough, I think that's t oo simplistic. 

 5             And when I hear my excellent colleag ue Mr. O'Shea quote, and 

 6     rightfully so - and I must congratulate him for the quality of his 

 7     argumentation - but to quote case law that d oes not necessarily apply. 

 8     Now, maybe I'm going to sound very naive and  I'm willing to run the risk 

 9     and perhaps I am naive, but I had not unders tood that 

10     Mr. Mathieu Ngudjolo suggested that he was n ot Mr. Mathieu Ngudjolo. 

11     Well, perhaps I was absent when something oc curred, but I've never heard 

12     Mr. Germain Katanga claim not to be Mr. Germ ain Katanga.  I don't believe 

13     that amongst the Defence my colleagues were suggesting that there was an 

14     error in the identity of the individual.  I believe that we all agree 

15     that we have Mr. Mathieu Ngudjolo, Mr. Germa in Katanga here before us in 

16     the Court. 

17             In other words, have we ever -- has anyone ever claimed that they 

18     were not in the FNI or the FRPI?  Did they r un a restaurant in Bunia or 

19     that if they'd had some other job that they never had military functions, 

20     that they were on vacation, apparently, doin g physical exercises?  Now, I 

21     believe that if the Chamber is to be reasona ble, I think if we all remain 

22     reasonable, I think we could proceed to this  identification, with the 

23     understanding that it's accompanied by a cer tain level of hazard, so to 

24     speak.  We all agree that it's worth what it 's worth, and it's up to the 

25     Chamber to determine the validity of this id entification.  I believe that 

ICC-01/04-01/07-T-147-Red-ENG WT 26-05-2010 23/66 VR T



Evidentiary Matters (Open Session)  Page 24 

 

Case No. ICC-01/04-01/07  Wednesday, 26 May 2010 

 1     at a given point in time the reservations ex pressed by the Defence, which 

 2     have been expressed with great eloquence, I' m sure that these objections 

 3     will be evaluated by the Chamber and the Cha mber will examine -- the 

 4     potential reliability of such an identificat ion will be determined.  But 

 5     I don't think we can be told that simply bec ause they're sitting in the 

 6     seat of the accused, that they are already g oing to be identified.  We 

 7     could ask Mr. Luvengika to sit there.  I can  sit there as well, and I'm 

 8     sure that that could have an effect. 

 9             Well, that's -- if you want to stop and analyse the situation, I 

10     don't really think such an argument is of gr eat value.  Ladies and 

11     gentlemen, yes, of course, they're going to be recognised, but they don't 

12     deny their own identity and they don't deny either that they had certain 

13     responsibilities.  So what exactly -- what i s the risk here?  What 

14     potential prejudice for the Defence?  None a t all in my eyes, unless the 

15     quality of this identification is such that you believe that there is a 

16     problem, and if the Defence believes there i s a problem, they will be 

17     free to emphasise that.  But ahead of time, looking into a crystal ball 

18     to tell us that there will be problems, I ju st don't understand and I 

19     think it's important to say this, your Honou r. 

20             You know, the intermediaries who wer e on site often tell us that 

21     they have trouble understanding our proceedi ngs, and that's perfectly 

22     normal.  I myself have difficulties at certa in points in time.  But what 

23     I'm saying is that it's not that they don't understand that we're so 

24     demanding, it's just that they don't underst and that things take place 

25     the way we understand it should be.  You kno w, we're a bit like 
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 1     professors and students.  We need to explain  things and make it 

 2     accessible.  But I do have the impression, a nd I'm sure that that will be 

 3     the case, you will do so in your rulings, if  we were to explain to people 

 4     on site -- if we tried to explain that to ha ve a witness identify the 

 5     accused and say, yes, that's him or no, that 's not him, that that would 

 6     violate the rights of the Defence, it would be very difficult for us to 

 7     do so and to remain credible. 

 8             I think we need to have justice for all.  The victims do not 

 9     expect to obtain a conviction of just anyone  in any conditions, but they 

10     do expect that justice to be done.  And if t hat is going to be the case, 

11     this justice has to be well understood, unde rstood by all.  Thank you. 

12             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you. 

13             Mr. Luvengika, would you like to add  something? 

14             MR. LUVENGIKA:  (Interpretation)  No , your Honour. 

15             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you. 

16             Prosecutor, my first question is:  A re you going to maintain your 

17     request? 

18             MR. GARCIA:  (Interpretation)  Yes, your Honour.  We maintain the 

19     request to proceed to the identification of the accused according to one 

20     of the three options that we presented earli er.  And I would like to 

21     respond to the comments made by Mr. Hooper - - Mr. O'Shea, and Mr. Fofe. 

22             PRESIDING JUDGE COTTE:  (Interpretat ion)  It was Mr. O'Shea. 

23             MR. GARCIA:  (No interpretation) 

24             PRESIDING JUDGE COTTE:  (Interpretat ion)  It was Mr. O'Shea and 

25     not Mr. Hooper who spoke. 
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 1             MR. GARCIA:  (Interpretation)  Your Honour, regarding the 

 2     arguments that were presented, the submissio ns made by the Defence, it 

 3     would seem that the real issue is the probat ive value of the 

 4     identification of the accused by the witness .  And the issue of the 

 5     probative value is something that the Chambe r must decide, taking account 

 6     of all of the relevant elements, not just th e testimony of the witness 

 7     but also the cross-examination. 

 8             Mr. O'Shea stated in his submissions  that he was surprised that 

 9     we had asked, or rather, that we had made th is request for identification 

10     somewhat late in the day.  There are two spe cific reasons for proceeding 

11     with the identification of the accused at th e end of the direct 

12     examination.  It's perfectly logical, given the fact that the witness is 

13     vulnerable, perfectly logical not to do this  at the beginning of his 

14     testimony.  It was preferable to let the wit ness speak about the events 

15     and the facts before asking him to carry out  such an exercise which could 

16     make him feel uncomfortable. 

17             And secondly, and more importantly, when you identify -- when you 

18     have a witness identify the accused, you nee d to have a basis of fact 

19     upon which to organise such an identificatio n.  In this particular case 

20     with a witness who participated in the Bogor o attack, we mustn't forget 

21     that, and spent a considerable amount of tim e in the FNI militia where he 

22     saw Mathieu Ngudjolo, where he also saw Germ ain Katanga during the Bogoro 

23     attack, this is an important witness for the  identification of the 

24     accused. 

25             Your Honour, given the testimony of the witness regarding the 

ICC-01/04-01/07-T-147-Red-ENG WT 26-05-2010 26/66 VR T



Evidentiary Matters (Open Session)  Page 27 

 

Case No. ICC-01/04-01/07  Wednesday, 26 May 2010 

 1     time, the period, and the circumstances wher e he saw Mathieu Ngudjolo and 

 2     Germain Katanga, and taking account of the i dentification, it would be 

 3     combining the two that the Chamber will be a ble to evaluate the validity 

 4     of such identification. 

 5             I don't think we should make matters  more complicated than they 

 6     are.  The situation is very simple.  What is  the probative value of such 

 7     an identification of the witness several yea rs after the facts at hand? 

 8     Mr. O'Shea has said that this could be preju dicial given -- I believe he 

 9     mentioned the fact that the image of the acc used has already been 

10     publicised, but we mustn't forget that the w itness indicated clearly that 

11     he lived in the Zumbe camp, that is, Mathieu  Ngudjolo's camp.  It's not 

12     just a situation where a witness saw an accu sed for a few moments six or 

13     seven years ago and then is asked to identif y that person, and that 

14     meanwhile there has been publicity of that p erson's image.  In that case 

15     you might think there was contamination. 

16             Here we're in a completely different  situation.  The witness 

17     lived in Zumbe.  He was in the company of Ma thieu Ngudjolo on several 

18     occasions.  He saw Germain Katanga not only before the attack but also 

19     during the attack.  Therefore, the probative  value is clear.  Whether the 

20     identification took place right after the fa cts or now, we cannot set 

21     aside the fact that the witness lived with t he two accused.  I don't 

22     think there is a problem regarding probative  value here.  In particular, 

23     at this point in time, Mr. O'Shea's comments  could have -- it could take 

24     place at the end of the direct examination o r at the end of the 

25     cross-examination, and during the cross-exam ination indeed the Defence 
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 1     will have an opportunity to examine the prob ative value. 

 2             I think it's too soon now to discuss  the probative value.  The 

 3     Defence hasn't even had the opportunity to a sk any questions, be it 

 4     Mr. O'Shea, Mr. Hooper, or Mr. Fofe.  They w ill have ample opportunity to 

 5     ask the witness how many times the witness h as seen Mr. Ngudjolo or 

 6     Mr. Katanga, and those are relevant question s related to the 

 7     identification by the witness of the accused .  This matter, therefore, 

 8     regarding the probative value of identificat ion is premature at this 

 9     point in time. 

10             Mr. O'Shea would have us believe tha t the 

11     identification - perhaps I've misunderstood,  he will correct me if I'm 

12     wrong - that the probative value of identifi cation in a courtroom is of 

13     no value.  This is not the case in every cou ntry.  In the Canadian system 

14     and the American system, identification, doc k identification, is used. 

15     And, your Honour, I'm sure Mr. O'Shea and Mr . Hooper know that.  The 

16     Chamber will, of course, take account of thi s identification, but also 

17     all the other elements that led to the ident ification by the witness of 

18     the accused and will determine the probative  value of such 

19     identification. 

20             The important aspects are that -- we ll, first of all, how many 

21     times did the witness see the accused, how l ong of a period of time, in 

22     what circumstances did the witness see the a ccused, all of these elements 

23     which would have an effect on the identifica tion made by the witness.  It 

24     is true, as Mr. O'Shea stated, that sometime s an identification in the 

25     courtroom may not have probative value, but I believe that in this case 
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 1     and given the relevant aspects, given the fa ct that the witness has lived 

 2     in Zumbe, I believe that there will be a pro bative value.  It's not up to 

 3     me to determine that at this point in time, but I believe that the 

 4     probative value will be major, given all of the aspects that have been 

 5     presented. 

 6             We mustn't forget -- is that there i s no argument related to an 

 7     alibi or that the -- there has never been a statement that the accused 

 8     are not the individuals that were seen by th e witness.  All we're talking 

 9     about here is the identification.  We mustn' t forget, your Honour, that 

10     it is up to the Prosecution to prove over an d beyond a reasonable doubt 

11     that the accused, who are seated here in the  courtroom here today, are 

12     those very men who are responsible for the c rimes for which they are 

13     indicted.  And indeed, we must prove that it  is indeed Mr. Ngudjolo, 

14     Mr. Katanga, about which the witnesses are s peaking.  There is no 

15     contradiction on the part of Defence counsel , and therefore there's no 

16     reason for not going about identification, b e it a dock identification, 

17     using video or other.  There is no good reas on for not doing so. 

18             Your Honour, that's my submission.  The main matter is probative 

19     value.  We mustn't make it more complicated than it is.  The witness is 

20     going to be present in the courtroom.  I hav e a few preliminary 

21     questions, of course, before showing him the  videos, and then it is up to 

22     the Chamber to determine the probative value  of what the witness will be 

23     stating in light of his testimony. 

24             We mustn't forget, your Honour, that  amongst the witnesses that 

25     have already appeared before the Court, this  witness is ideal for 
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 1     purposes of identification because he was pa rt of the FNI militia.  We 

 2     must, therefore, wonder why it is that the D efence objects to this 

 3     identification of the accused in the courtro om. 

 4             Your Honour, that's my position. 

 5             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you.  Thank you 

 6     to all for the quality of your submissions.  I would like to make a 

 7     comment and I have two questions. 

 8             First of all, my comment.  The Chamb er finds itself obliged to 

 9     hand down an urgent decision on an important  matter.  As Mr. Gilissen as 

10     stated, this requires realism; and as the De fence counsel have stated, 

11     this also requires a bit of legal reflection .  We have to be -- take care 

12     that there is no prejudice to any of the par ties, given the mission of 

13     the various parties.  I am expressing a cert ain amount of regret, and I 

14     believe I express the position of the Chambe r.  I think it would have 

15     been preferable that the matter be raised be fore the Chamber at the 

16     beginning of the direct examination, that th e Prosecutor mention that he 

17     was considering an identification.  We would  have had more time to think 

18     about it.  We have already begun this witnes s's testimony.  We have seen 

19     that things evolve, and therefore we're goin g to have to decide rapidly. 

20     But as Mr. Gilissen rightly said, that's our  job. 

21             The first question is:  Have you all  been able to see these 

22     videos?  Apparently Mr. Ngudjolo's team has.  

23             Mr. O'Shea, have you been able to se e these videos? 

24             MR. HOOPER:  Yes. 

25             PRESIDING JUDGE COTTE:  (Interpretat ion)  Fine.  Everyone has 
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 1     responded. 

 2             Prosecutor, this is an important que stion, from the point of view 

 3     of the Chamber, to understand this matter.  Why wasn't there a 

 4     photographic identification when the witness  was -- when you took his 

 5     statement on site, the six- or seven-page st atement that has been 

 6     referred to on several occasions?  Why wasn' t there an identification 

 7     procedure carried out at a point in time whi ch was even closer to the 

 8     events than is the case today and which was all the more closer to the 

 9     point in time when the witness had met with the accused?  We'd like to 

10     have an answer to that question first before  we deliberate. 

11             Why did you wait until today?  You h ave explained a number of 

12     facts, et cetera, but wouldn't it have been possible, as is the case in 

13     many legal systems when a police investigati on is carried out or when an 

14     investigation is carried out by the Prosecut ion, why wasn't there an 

15     identification or recognition procedure earl y on in the phase of your 

16     on-site investigations?  This is not meant t o be a judgement.  We just 

17     have -- we would like to have an answer to t hat question, please. 

18             MR. MACDONALD:  (Interpretation)  I' m going to answer this 

19     question, your Honour.  Where it concerns th e issue of what's called the 

20     photo line-up, we have experience in the Lub anga case with regards to the 

21     identification of Vincent Otti.  It's diffic ult to have photographs of 

22     the two accused which has a particular backg round, where each of the 

23     people who are going to be seen as neutral p eople who are around the 

24     photograph -- it is difficult to have such a  type of photograph, such a 

25     type of line-up photograph, where a person s uch as Germain Katanga or 
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 1     Mathieu Ngudjolo do not automatically stand out, which would make the 

 2     exercise false, the exercise that we're tryi ng to achieve. 

 3             Now, this -- this isn't an alibi dos sier.  When we talk about the 

 4     president of the FNI, the president of the F RPI, or the head of the FRPI, 

 5     that's named as Germain Katanga, there is on ly one.  When 

 6     Mathieu Ngudjolo is named as the person resp onsible for the Zumbe 

 7     soldiers, there is only one.  So this is not  an alibi case, it's not with 

 8     regard to the person, while the Hooper team has identified 

 9     Germain Katanga and recognised that it is Ge rmain Katanga on a photograph 

10     of the (indiscernible) witness.  So in the c ircumstances in the case, the 

11     Prosecution cannot make a line-up photo, if we want to follow all the 

12     rules that apply thereto, where the accused (as interpreted) has 10 or 

13     12 photographs shown to him, looks at all th ese different photographs, 

14     and the Prosecution has chosen not to use th is type of identification 

15     during the investigation.  The Prosecution, furthermore, never thought 

16     that there would be a debate that it would h ave to be carried out, while 

17     the two accused are identified when they app eared before the Court. 

18             So for all these reasons, the Prosec ution never anticipated that 

19     this could be subject to debate, particularl y in light of the fact that 

20     we have videos, these two videos, in which t he accused themselves have 

21     identified themselves. 

22             PRESIDING JUDGE COTTE:  (Interpretat ion)  Please go ahead, 

23     Counsel O'Shea. 

24             MR. O'SHEA:  Mr. President, can I ju st comment on this -- on two 

25     issues which have been raised by the Prosecu tion.  The first being the 
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 1     issue of the lateness of raising this matter .  I just want to be as 

 2     specific about this from a technical angle, if I may, for one moment. 

 3     Which is that it would appear that in your H onours' decision, 1665, it's 

 4     clearly stated that the list of documents sh ould be provided no -- in no 

 5     circumstances less than three days before th e scheduled hearing.  And it 

 6     would appear that this specific video was no t in the list of documents. 

 7     Now, that does not mean that we haven't seen  the video before, but we 

 8     need to know that the Prosecution intends to  use the video in order to 

 9     prepare for that eventuality.  And I believe  that's the reason for what 

10     your Honours had outlined in decision 1665, in order that the parties are 

11     not taken by surprise, because obviously we' ve seen a lot of evidence but 

12     it's important that we know what bits of evi dence are going to be used 

13     during an examination-in-chief. 

14             I'd like to secondly just briefly co mment upon what Mr. MacDonald 

15     has just given as an explanation for the Pro secution not adopting a 

16     fairer procedure at an earlier time.  It wou ld appear, from what my 

17     learned friend says, that these are matters which were given thought -- 

18     that these are matters which were considered .  But the Prosecution chose 

19     not to place a variety of photos in front of  the witness because -- and I 

20     won't -- I won't try to repeat what Mr. MacD onald said in actuality, but 

21     I'll try to express what I've understood fro m it, it seems to me that 

22     what he seems to be saying is that we didn't  go through this exercise 

23     because it might not work.  The person that we envisaged being identified 

24     might not be identified if we put photos in front of the witness, but 

25     isn't that the whole point of the exercise?  To ensure that the 
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 1     identification is done in the fairest manner  possible, such that room for 

 2     error is removed. 

 3             As I said earlier, and I will rephra se, this exercise is not 

 4     premature, as outlined by Mr. Garcia, my lea rned friend for the 

 5     Prosecution, because once the affirmation ha s been made by the witness, 

 6     it's been made.  The damage has been done, a s it were.  And there is 

 7     damage because, as I say, and I rephrase, th e room for error in that 

 8     exercise far outweighs any probative value.  So not only, in our 

 9     submission, is the exercise useless and we w ould not encourage this 

10     Chamber to exercise in -- to enter into exer cises which are useless, but 

11     it carries with it a degree of prejudice bec ause of this enormous amount 

12     of room for error.  Thank you. 

13             PRESIDING JUDGE COTTE:  (Interpretat ion)  Prosecutor, briefly, 

14     because I will have to give the floor back t o the Defence before we 

15     finish.  So very briefly. 

16             MR. MACDONALD:  (Interpretation)  Ve ry briefly, your Honour. 

17     When you have a line-up photo, you have to h ave identical people on the 

18     photograph with the same background of the p hotograph which is the same. 

19     It is difficult to have photographs of Germa in Katanga and 

20     Mathieu Ngudjolo in a situation -- in invest igation situation which have 

21     a background -- neutral background and to re create the same clothing that 

22     they might have.  That is the difficulty, an d that's what I wanted to 

23     say.  It's not that we didn't want to; it's the difficulty of doing so. 

24             There's one -- there aren't two -- t here aren't two of 

25     them who -- there aren't four Germain Katang a, there aren't four 
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 1     Mathieu Ngudjolo in the region of Zumbe lead ing the FNI.  That's also the 

 2     point. 

 3             And finally, in all the judgements w hich were made with regards 

 4     to this issue by the Trial Chamber, there's a question not of 

 5     admissibility of identification in the court room, but of the final value 

 6     that that has in relation to the -- all the different evidence that the 

 7     Bench has.  In virtually all the decisions, this way of carrying out 

 8     identification is permitted and the Chamber will evaluate the weight to 

 9     be ascribed thereto when it looks at all the  different evidence, 

10     testimony, documents, videos, et cetera.  Th at is the point that I wish 

11     to make. 

12             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you, Prosecutor. 

13             Professor Fofe. 

14             MR. FOFE:  (Interpretation)  If you would allow me, your Honour, 

15     I would like to apply the principle that the  Defence has a right to the 

16     last word.  Now, I would just like to add a word in this regard as 

17     follows.  The Defence does not refuse the pr inciple of carrying out the 

18     identification of the accused.  The problem that there is is a problem of 

19     method, a methodological problem.  Because i f you have to carry out the 

20     identification, then you have to adopt a fai r procedure, which would make 

21     it possible to carry out this identification  in a neutral way, in an 

22     efficient way.  I don't want to go into furt her length with regard to 

23     what Counsel Gilissen stated -- rather, Coun sel Gilissen, who has asked a 

24     question as to what the rights were that the  accused -- that the ICC had 

25     and that apple stealers do not have.  I'm no t going to come back to that. 
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 1             What I want to highlight before you withdraw for your 

 2     deliberations, your Honour, honourable Judge s, is that it is important to 

 3     take into account the seriousness of the cri mes for which the two 

 4     accused -- or of which the two accused are a ccused.  The more serious the 

 5     crimes, the more serious the sentence faced by the accused, and all the 

 6     more rigorous the respect of the principle o f a fair trial has to be. 

 7     And I would like to stress that we are befor e the International Criminal 

 8     Court, which should be a model, a model in t he administration of justice. 

 9             Thank you, your Honour.  Thank you, Bench. 

10             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you.  The Court 

11     would like to thank everybody for their cont ributions, their respective 

12     contributions. 

13             We're going to withdraw.  It's 10.45 .  We'll be back here in one 

14     hour, 11.45. 

15             MR. HOOPER:  (Previous translation c ontinues) ... I'm very 

16     sorry -- 

17             PRESIDING JUDGE COTTE:  (Interpretat ion)  Please go ahead. 

18             MR. HOOPER:  -- a simple matter and that is one of authorities. 

19     And we mentioned a number of authorities, bu t because of the timing of 

20     this and there's other difficulties that we met with this morning, we 

21     haven't been able to produce them.  We would  have preferred to have done 

22     that.  If the Chamber feels it would be assi sted by any of the 

23     authorities, Limaj, for example, which I kno w is very well known in any 

24     event, Tadic, and the other authorities that  were quoted, then we are in 

25     a position to provide them.  It would take u s just a few minutes to --
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 1     well, 15 minutes to run them off. 

 2             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you, 

 3     Counsel Hooper.  If we need to call upon you , we shall do so.  Thank you 

 4     for your proposal. 

 5             Now, the Chamber is going to break f or one hour.  If it needs 

 6     more time, it will let you know.  For now, h owever, we shall depart 

 7     provisionally. 

 8             The session is now suspended. 

 9             Recess taken at 10.42 a.m. 

10             On resuming at 12.02 p.m. 

11             (Open session at 12.06 p.m.) 

12             COURT USHER:  All rise. 

13             PRESIDING JUDGE COTTE:  (Interpretat ion)  Court is in session. 

14     Please be seated. 

15             The accused are in the courtroom.  Y es.  In that case we can 

16     resume our discussions where we left off ear lier, that is, regarding the 

17     proposal made by the Prosecutor to allow the  witness to identify the 

18     accused according to three procedures that t he Prosecutor proposed.  The 

19     Chamber would like to read out Article 64(2) . 

20             "The Trial Chamber shall ensure that  a trial is fair and 

21     expeditious and is conducted with full respe ct for the rights of the 

22     accused," in this case in the plural, "and d ue regard for the protection 

23     of victims and witnesses." 

24             The Chamber would also like to read out Article 69(4) of the 

25     Statute: 
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 1             "The Court may rule on the relevance  and admissibility of any 

 2     evidence, taking into account, inter alia, t he probative value of the 

 3     evidence and any prejudice that such evidenc e may cause to a fair trial 

 4     or to a fair evaluation of the testimony of a witness ..." 

 5             Therefore, the Chamber must take car e that the trial is a fair 

 6     trial.  This does not exclude, however, the possibility of there being 

 7     recognition or identification at this stage in the procedure.  This is 

 8     not a priori excluded from the Statutes, but  this kind of a procedure 

 9     should -- would be far better if it took pla ce during the investigation. 

10             As regards fair trial, the Chamber h as taken note of the fact 

11     that the presentation of this evidence occur s late in the day, late in 

12     the proceedings.  The Chamber is nonetheless  willing to discuss it.  The 

13     Prosecutor has proposed an initial option wh ich would mean a physical 

14     identification on the part of the witness of  the two accused in the 

15     courtroom.  The Chamber has ruled against th at possibility, in the 

16     absence of there being any real choice given  to the witness.  The witness 

17     would simply be able to answer yes or no in that kind of process, and 

18     therefore it would be leading by definition.  

19             The second proposal made by the Pros ecutor involved asking the 

20     technicians here in the courtroom to project  on the witness's screen a 

21     photograph of each of the accused and one af ter the other.  The 

22     photograph would be presented to the witness . 

23             Thank you, Madam Diarra, for correct ing me. 

24             The Chamber believes that this proce dure should be excluded for 

25     the same reasons that were given regarding t he first option. 
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 1             As to the third option, the Prosecut or has suggested that the 

 2     Chamber and the witness, and first and forem ost the witness, be able to 

 3     view two extracts of videos, videos which ar e included in the list of 

 4     evidence.  The Chamber has noticed, having v iewed these videos, that 

 5     these are indeed the extracts that have been  presented by the Prosecutor, 

 6     and in particular, one of the video-clips on ly shows Mr. Katanga in one 

 7     case and Mr. Ngudjolo in another, which mean s that regarding this third 

 8     option the Chamber is ruling in the same way  as for the two previous 

 9     options because we believe the procedure wou ld be highly leading. 

10             Perhaps there are other passages of the same video which would 

11     not put the accused in such a prominent posi tion.  But, Mr. Prosecutor, 

12     it is up to your office to select the approp riate video-clips and it is 

13     not up to the Chamber to do so on your behal f. 

14             Therefore, the method proposed by th e Prosecutor at this point in 

15     time in our proceedings do not make it possi ble to provide for the rules 

16     of fair trial.  And the -- we believe that t he probative value would be 

17     reduced under Article 69(4) of the Statutes that I read out a few moments 

18     ago.  Therefore, this evidence will not be a dmitted. 

19             We shall therefore proceed and intro duce Witness 279 into the 

20     courtroom, but first of all, I would like to  ask the security officers to 

21     take out the two accused for a few moments. 

22             Then, Madam Court Officer, we shall go into closed session to 

23     allow the witness to be brought in discreetl y and then we shall return to 

24     open session. 

25             (The accused withdrew)
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 1             PRESIDING JUDGE COTTE:  (Interpretat ion)  Prosecutor.  The 

 2     accused are not in the courtroom. 

 3             MR. MACDONALD:  (Interpretation)  Ju st a question of 

 4     housekeeping.  We have received information regarding the availability of 

 5     Witness 418, and perhaps at the end of this morning's hearing we could 

 6     set aside a few moments so that we can give you the dates of the 

 7     availability of that witness because it's no t possible on the 11th. 

 8             PRESIDING JUDGE COTTE:  (Interpretat ion)  Please remind me at the 

 9     end of our hearing so that we set aside five  minutes for that purpose. 

10     Thank you, Mr. MacDonald. 

11             (Closed session at 12.14 p.m.) 

12     (Expunged) 

13     (Expunged) 

14     (Expunged) 

15     (Expunged) 

16     (Expunged) 

17     (Expunged) 

18     (Expunged) 

19     (Expunged) 

20     (Expunged) 

21     (Expunged) 

22             (Open session at 12.15 p.m.) 

23             COURT OFFICER:  (Interpretation)  We  are in open session, 

24     your Honour. 

25             (The accused entered court)
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 1             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you, 

 2     Court Officer. 

 3             Good morning, Witness.  Can you hear  me well? 

 4             I did not hear the interpretation of  the witness's response.  Is 

 5     the system functioning? 

 6             Can you hear me well? 

 7             THE WITNESS:  (No interpretation) 

 8             THE INTERPRETER:  The English booth cannot hear the 

 9     interpretation from Swahili into French. 

10             PRESIDING JUDGE COTTE:  (Interpretat ion)  I did not hear the 

11     answer given by the witness, which seems to be yes, but can we check that 

12     everything is working. 

13             THE INTERPRETER:  The English booth confirms that we were not 

14     able to hear the interpretation from Swahili  into French. 

15             PRESIDING JUDGE COTTE:  (Interpretat ion)  Unfortunately, Madam 

16     Court Officer, I cannot hear the interpreter s at all. 

17             THE INTERPRETER:  Everything seems t o be functioning now, 

18     your Honour. 

19             PRESIDING JUDGE COTTE:  (Interpretat ion)  It seems that 

20     everything is functioning.  We can then proc eed. 

21             Good morning, Witness, we are very p leased to see you again this 

22     morning.  We kept you waiting quite a long t ime.  You might wonder why. 

23     We had a procedural discussion on legal matt ers that detained us, and 

24     that is why you were brought into the courtr oom later than expected. 

25             Before I give the floor to the Prose cution, I would like to
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 1     remind you, as I often do, on my own behalf but on behalf of the Chamber 

 

 2     as well, of the following.  We must all be v ery careful as regards the 

 3     fact that this is a public hearing.  We real ise, of course, that the 

 4     necessity to protect the security of our wit nesses requires that we go 

 5     into private session, but we have to be very  careful so that we not 

 6     discover with disappointment after the fact that there were more closed 

 7     sessions than open sessions.  And we were di scussing earlier this morning 

 8     the role of the International Criminal Court .  One of the essential 

 9     characteristics is that the hearings are to be public.  I know it's a 

10     very difficult exercise.  Perhaps this is ju st a vain wish, but I think 

11     we have to continually remember that it's ex tremely important to have a 

12     private (as interpreted) hearing inasmuch as  possible, and I thank you 

13     for keeping that in mind. 

14             Prosecutor, you may proceed with you r direct examination. 

15             WITNESS:  WITNESS P-0279 (Resumed) 

16             (Witness answered through interprete r) 

17             Questioned by Mr. Garcia: (Continued ) 

18        Q.   (Interpretation) Good morning. 

19        A.   Good morning. 

20        Q.   I have a few additional questions to  ask you this morning. 

21     During your testimony you spoke on several o ccasions of 

22     Mr. Mathieu Ngudjolo.  In addition, you stat ed that Ngudjolo was present 

23     when you arrived in the camp.  I'm referring  to transcript 144, page 38, 

24     line 2. 

25             My question is as follows, Witness:  When did you know that it 
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 1     was Mr. Mathieu Ngudjolo? 

 2             THE INTERPRETER:  Interpreter's corr ection:  A few lines above, 

 3     it was indeed public and not private. 

 4             THE WITNESS:  (Interpretation)  This  is how I knew it was he. 

 5     There were soldiers in our neighbourhood who  said it was he. 

 6             MR. GARCIA:  (Interpretation) 

 7        Q.   Witness, do you remember the first o ccasion when you met 

 8     Mr. Mathieu Ngudjolo? 

 9        A.   I beg your pardon?  Could you repeat . 

10             MR. FOFE:  (Interpretation)  I would  like to profit from this 

11     opportunity to ask my learned friend to be c autious as to the use of 

12     certain terms.  I don't want to say more, bu t there is a word that was 

13     used that is not neutral, a verb to be very precise.  Rather, I correct, 

14     it was a noun, not a verb. 

15             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you, 

16     Professor Fofe. 

17             Please proceed, Prosecutor. 

18             MR. GARCIA:  (Interpretation) 

19        Q.   Witness, if you are able to answer m y question, do you remember 

20     the first occasion when you met Mr. Mathieu Ngudjolo? 

21        A.   The day they took us for the first t ime to the mountain, we 

22     didn't meet.  It was the next day that we sa w him.  We were told that the 

23     man we saw was indeed Mr. Mathieu Ngudjolo. 

24        Q.   You also mentioned in your testimony  the name of Germain Katanga. 

25     And regarding that subject, you stated that you saw him on a road when 
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 1     you were guarding a position.  Can you tell us how you knew that it was 

 2     indeed Germain Katanga? 

 3        A.   We were guarding a position and ther e were other soldiers who 

 4     were already on the hill, and they knew the chiefs or the other military 

 5     commanders.  And while we were there at that  position some soldiers told 

 6     me that it was Germain Katanga. 

 7             (Prosecution counsel confer) 

 8             MR. GARCIA:  (Interpretation)  Your Honour, if I may have just a 

 9     brief moment and then I will have completed my direct examination. 

10             (Prosecution counsel confer) 

11             MR. GARCIA:  (Interpretation) 

12        Q.   Witness, as regards Germain Katanga,  you stated initially that 

13     you saw him when he was on the road.  You al so mentioned that you saw him 

14     after the attack on Bogoro.  He was in a cla ssroom.  So my question is as 

15     follows:  Did you see him afterwards, Mr. Ge rmain Katanga? 

16        A.   Afterwards, a relative of mine showe d me Germain Katanga, and I 

17     told my relative that I had already seen him .  I had already seen 

18     Germain Katanga when we were guarding Zumbe.   And I told him that some 

19     soldiers had pointed him out.  So when my re lative showed me 

20     Germain Katanga, I had already fled.  I was no longer carrying out those 

21     functions.  I had gone back to my family in the village. 

22             MR. GARCIA:  (Interpretation)  Your Honour, if I may, can we go 

23     into private session for the next questions?  

24             PRESIDING JUDGE COTTE:  (Interpretat ion)  Court Officer, private 

25     session for a few moments, please.

ICC-01/04-01/07-T-147-Red-ENG WT 26-05-2010 44/66 VR T



Witness:  Witness P-0279 (Resumed) (Private Session )  Page 45 
Questioned by Mr. Garcia (Continued) 

 

Case No. ICC-01/04-01/07  Wednesday, 26 May 2010 

 1             (Private session at 12.27 p.m.) 

 2     (Expunged) 

 3     (Expunged) 

 4     (Expunged) 

 5     (Expunged) 

 6     (Expunged) 

 7     (Expunged) 

 8     (Expunged) 

 9     (Expunged) 

10     (Expunged) 

11     (Expunged) 

12     (Expunged) 

13     (Expunged) 

14     (Expunged) 

15     (Expunged) 

16     (Expunged) 

17     (Expunged) 

18     (Expunged) 

19     (Expunged) 

20             (Open session at 12.29 p.m.) 

21             COURT OFFICER:  (Interpretation)  We 're in open session, 

22     your Honour. 

23             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you.  Thank you, 

24     Court Officer. 

25             Prosecutor, yes, you have just remin ded me that at the beginning
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 1     of the hearing each participant received a p hotocopy of the useful pages 

 2     of the passport of this witness.  Each party  has had an opportunity to 

 3     look at it.  Is that indeed the case?  Have the Defence teams been able 

 4     to examine the photocopies of the first page s of this witness's passport? 

 5     Apparently yes. 

 6             You wanted an EVD number, I believe,  to be given to this 

 7     document. 

 8             Court Officer, would you be so kind as to give us an EVD number 

 9     to this official document.  The Chamber has taken note of the fact that 

10     the Ngudjolo Defence has made a request, but  we're still examining the 

11     facts of that request. 

12             Court Officer, could we have an EVD number for this photocopy of 

13     the passport pages before the Prosecutor com pletes fully his direct 

14     examination. 

15             COURT OFFICER:  (Interpretation)  Th ank you, your Honour.  The 

16     photocopy of the witness's passport shall be ar the number EVD-OTP-00117 

17     and will be -- shall be confidential. 

18             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you very much. 

19             Thank you, Prosecutor.  You still ha d something else? 

20             MR. GARCIA:  (Interpretation)  Just to reiterate the fact that I 

21     have no more questions for the witness.  I j ust wanted to thank the 

22     witness for answering our questions. 

23             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you, therefore, 

24     Prosecutor for all this work which you have accomplished during the 

25     examination-in-chief.
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 1             Counsel Gilissen, Counsel Luvengika,  which of you two is going to 

 2     start?  Perhaps Counsel Gilissen, given the previous status of the 

 3     witness. 

 4             MR. GILISSEN:  (Interpretation)  Wit h your permission, 

 5     your Honour. 

 6             PRESIDING JUDGE COTTE:  (Interpretat ion)  You have the floor.  We 

 7     are in agreement, I shall not remind you of the framework for the 

 8     questions to be perfectly linked to the vict ims that you represent, but 

 9     apparently you are fully within your subject  today. 

10             MR. GILISSEN:  (Interpretation)  It will appear so, but I will 

11     still be prudent nevertheless.  And we also have to remember that we are 

12     in open session.  It's in the interest of ev eryone that there's a public 

13     proceedings.  I will do my best to ensure th at sufficient prudence is 

14     taken, while taking into account any identif ying elements that I might 

15     state. 

16             Questioned by Mr. Gilissen: 

17        Q.   (Interpretation) Good morning, Witne ss.  I am 

18     Jean-Louis Gilissen, and I am appearing as c ounsel for child soldiers who 

19     are considered before this Court as being vi ctims.  They are therefore 

20     young boys.  I only represent boys who tell us that they were in a 

21     situation which is similar to the one which you have told us that you 

22     experienced. 

23             MR. GILISSEN:  (Interpretation)  Per haps just to facilitate 

24     things for everybody, I would like to refer to page 23, lines 21; 

25     page 33, line 10; and page 34, line 4 of the  first transcript of this 
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 1     witness or the statement of this witness, th at is to say, the 

 2     transcript 144. 

 3        Q.   Witness, you stated to us that where  we went -- or you said where 

 4     they went to take you, other children were a lso taken, children under the 

 5     age of 13.  You say on page 23, on page 33 o f the transcript.  And on 34, 

 6     you talk about children of 12 years.  And it 's particularly this person 

 7     aged -- well, these children who were taken on the same day as you who 

 8     have interest to me, taken on the same day i n the same place. 

 9             I wish to know if all the children w ho were taken on that day did 

10     go to the same camp as you did. 

11             And I propose, President, that I do not mention the name of the 

12     camp.  I don't see any use in that.  I think  that the witness understands 

13     that everybody came to the same camp as you,  in one sole convoy.  Could 

14     you tell us what the situation was for them.  

15        A.   Yes, we arrived together in the camp . 

16        Q.   I would like to discuss with you als o the conditions under which 

17     you were taken, you and these other children .  You told us, and it was on 

18     page 23 of the same transcript, that you had  been in a position of being 

19     able to resist.  And I wanted to know if dur ing this visit made to your 

20     visit -- made to your village, if other peop le resisted; and if this is 

21     the case, what exactly happened? 

22        A.   Yes. 

23        Q.   I think, Witness, I understand that some young people, some 

24     children, tried to resist being taken toward s a military camp. 

25        A.   Yes.  They didn't want to go there. 
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 1        Q.   What happened in this case when one said no, when one tried not 

 2     to go there? 

 3        A.   When a child does not want to go the re, they were taken by force 

 4     and taken to the hill.  The person who took them was not alone.  So when 

 5     a child doesn't want to go, you are put toge ther and then you are taken 

 6     to the camp. 

 7        Q.   The attitude of the children's paren ts -- you spoke about your 

 8     parents, you told us they didn't have anythi ng to say.  The attitude of 

 9     the children of other parents -- or the atti tude of parents of other 

10     children, was that the same?  Was that a pas sive attitude?  Or did some 

11     try to negotiate to impose their will?  Can you tell us what -- or to 

12     oppose it.  Could you tell us a bit more abo ut that, please. 

13        A.   What I can say is that the parents o f other children who did not 

14     want their children to go, the parents did n ot have any power either 

15     because at that time it was the fighters who  had the power.  They could 

16     do anything they wanted. 

17        Q.   And did they do everything they want ed?  And by that I mean what 

18     did they do when there was opposition?  Did they negotiate?  Did they 

19     discuss?  Did they act differently?  Could y ou describe the scenario.  We 

20     were not there and we would like to try and understand what happened.  We 

21     can imagine it, but I think that nobody want s to imagine the things we 

22     would like to have a description thereof.  P lease could you help us by 

23     giving us more detail. 

24        A.   Everything that I can tell you with regard to what happened. 

25     They were taken -- people were taken by forc e to the hill.  Even if the 
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 1     parents refused or did not refuse, they took  the children, and they took 

 2     them there. 

 3        Q.   And the attitude of the mothers and fathers, was that taken into 

 4     account?  I don't want to lead anything here , but was there a motion, 

 5     demonstration, or was it extremely passive?  That's what I'm trying to 

 6     understand, Witness. 

 7        A.   Yes, yes.  They screamed, they shout ed, and they cried as well. 

 8     So they were crying.  They were crying with the way their children were 

 9     being taken.  This caused them considerable grief. 

10        Q.   And nothing was done.  It was the ru le of force? 

11        A.   Yes. 

12        Q.   To your knowledge of what you person ally know, such visits or 

13     expeditions of such a nature with the same g oal, namely, to take 

14     children, 13-year-olds, 12-year-olds, did th is happen in other villages? 

15        A.   In other villages I did not see.  I do not know with regard to 

16     the other villages.  I don't know if in othe r camps there were child 

17     soldiers.  I do not know that. 

18        Q.   You told us that when you arrived at  the camp where you arrived 

19     there were other young people there, just as  in another camp that you'd 

20     been to.  And you said that in the other cam p - it's in yesterday's 

21     transcript - there were few children in that  camp.  So you don't know how 

22     they got there? 

23        A.   Which village are you talking about?   Please could you repeat the 

24     question. 

25        Q.   Undoubtably, I would ask you to plea se excuse me.  What I'm 
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 1     trying to know here is if the visits or the operation to take children 

 2     from your village, to your knowledge, was th is an exceptional event, 

 3     perhaps unique; or if you're able to tell us  if, to the best of your 

 4     knowledge, this is something that happened e lsewhere once, regularly, 

 5     often, from time to time.  But in your knowl edge is that -- was it a 

 6     unique event? 

 7        A.   Yes.  In my village, when we were ta ken, we found other children 

 8     who were already in the camp on the hill. 

 9        Q.   And when you were in your camp, Witn ess, in the days, in the 

10     weeks, in the months which followed, did you  see other children arrive? 

11     Did you see a new arrival of children? 

12        A.   When we were taken to the camp, ther e were other children.  I 

13     would say there were approximately nine or t en of them.  When they were 

14     taken to the camp and when they wanted to --  or when they tried to get 

15     used to life in the camp, I started to speak  to them.  And I asked one of 

16     these children, "When you arrived, where did  you come from, which 

17     village?"  And one of the children told me t hat they had been taken from 

18     a village called Kindia.  Kindia is (Expunge d) 

19     (Expunged) 

20        Q.   Do you know, Witness, could you tell  us, Witness, if among the 

21     children who were there, to your knowledge, they were all in a similar 

22     situation to yours, that they had been taken , people had gone to take 

23     them, or some of them were there on a volunt ary basis, if they had chosen 

24     to be there? 

25        A.   They were all in the situation that I was in.  Even friends who 
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 1     were in the same neighbourhood as myself, th ey told me that. 

 2        Q.   Thank you, Witness.  You also descri bed your arrival in the camp 

 3     to us.  You described a scenario, and this w as page 36 and 37 of the same 

 4     transcript, lines 24 and 2.  There were peop le arriving -- waiting for 

 5     your arrival.  What makes it possible -- how  can you tell us in the 

 6     information that you give to us that these p eople were expecting your 

 7     arrival?  Did you have the feeling -- how ca n you say that they were 

 8     expecting or waiting for you? 

 9        A.   I haven't understood this question v ery well. 

10        Q.   I'm going to try and reformulate it.   I'm going to try and be 

11     clearer and to try and help you in this rega rd.  You told us that the 

12     people whose names you gave to us when you c ame, they were expecting you. 

13     Why do you say that they were expecting you?   Did they say that to you? 

14     Did they have an attitude of people who woul d be expecting a group? 

15     Please could you tell us with regard to the situation why you say they 

16     were expecting you. 

17        A.   I do not understand your question ve ry well. 

18        Q.   No matter.  My words are not meant t o try and lose you.  I'll 

19     propose another subject with the leave of th e Bench. 

20             When you arrived, I would like to kn ow if in your group there 

21     were only children or young people or if the re were also adults within 

22     that group, other people taken or who might have come voluntarily? 

23        A.   With regard to the adults, there wer e adults who wanted to become 

24     soldiers, but there were others who were for ced into it.  Those who 

25     didn't want to were also taken to the hill. 
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 1        Q.   And where it concerns the children w ho were there, when you 

 2     arrived were they together with the children  on one side or were they 

 3     mixed with adults? 

 4        A.   Everybody was together in the same c amp. 

 5        Q.   Children and adults? 

 6        A.   Yes. 

 7        Q.   Those who wanted to be there and tho se who were taken by force? 

 8        A.   Yes. 

 9        Q.   In the same vein, Witness, everybody  including children, did they 

10     do the same thing or was there a distinction ? 

11        A.   Yes. 

12        Q.   Is it the same for training? 

13        A.   When there was training, training wa s done together at the same 

14     time. 

15        Q.   So still, Witness, the adults togeth er with the children, they 

16     had the same training, at the same time? 

17        A.   Yes. 

18        Q.   The missions guarding positions, on pages 52 and following, 

19     lines 14, guarding positions, were these tas ks shared between adults and 

20     children as well? 

21        A.   Yes, we were put together.  The chil dren and the adults. 

22        Q.   Is it still the case or -- at a cert ain time was a distinction 

23     made or was a different treatment accorded t o children and adults? 

24        A.   Apart from the work of guarding posi tion, there was no other work 

25     to be done. 
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 1        Q.   Thank you.  You spoke to us about pu nishment, Witness, and you 

 2     described the punishment.  Was it the same p unishment accorded to adults 

 3     and children? 

 4        A.   For punishment, the children and -- whether you were children or 

 5     adults, you had military work to carry out.  That's what was told to you. 

 6     And with regards to punishment, whether you were an adult or whether you 

 7     were large or small, you had to be punished.  

 8        Q.   I understand that those who didn't d o what they were told to do 

 9     were punished whether adult or children, whe ther they were adults or 

10     children.  But the punishment that was infli cted on them, that was given 

11     to them, was the punishment the same or was a distinction made in 

12     accordance with whether they were children o f 12 or 13 years old and 

13     adults -- or adults, rather? 

14        A.   The punishment was the same. 

15        Q.   When you guarded positions, when you  went to Bogoro, in the 

16     fight -- to the fight in -- to the fighting that you told us about, when 

17     you were a bodyguard you told us that you ha d a weapon, a fire-arm, and 

18     you said that it was a rifle.  Could you tel l me who gave you this 

19     weapon?  How did you obtain this weapon? 

20        A.   It was Commander Boba Boba himself w ho gave this rifle to me. 

21        Q.   I would like to correct my question.   Did they have weapons in 

22     the camp?  Was there a stock of arms in the camp -- stock of weapons, 

23     rather, in the camp?  Were they not taken fr om the enemy? 

24        A.   There were weapons taken from the en emy. 

25        Q.   Who provided you with munitions? 
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 1        A.   Himself, Commander Boba Boba. 

 2        Q.   When you were provided with a weapon , Witness, were you 

 3     thereafter responsible for it?  Did you have  to guard it, to maintain it? 

 4        A.   With regards to the responsibility g uarding of the weapon, when 

 5     we were on guard, we -- there were two of us .  We had the responsibility 

 6     for this weapon and even to dismount it -- o r disassemble it and to 

 7     maintain it and clean it and reassemble the weapon as well.  And we also 

 8     carried out the guard. 

 9        Q.   And I don't know if there's already been a case where somebody 

10     has lost a weapon, lost their weapon? 

11        A.   In our group? 

12        Q.   In your group or among the young peo ple in your camp, to the best 

13     of your knowledge? 

14        A.   If a person has lost a weapon, that' s something I didn't see. 

15        Q.   I will take the opportunity of closi ng this with regards to the 

16     loss of weapons. 

17             Now, you spoke about the laboratory,  Witness, and you told us 

18     that that is a place where medicine was made  and fetiches were made 

19     there.  In Swahili, which is your language, is it the same word when you 

20     say medicine, or "medicament" in French, and  fetich, is it the same word 

21     in your language? 

22        A.   There are variants of Swahili.  In t his village where we received 

23     these products, the place was called Kodja ( phoen), that's where we 

24     received this fetich, medicine, which was ca lled madawa.  And then the 

25     name of these products or fetiches was dondj ini (phoen).  It was to 
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 1     protect a person when that person went into battle. 

 2        Q.   During the fighting, Witness, when y ou were getting ready to 

 3     fight, did everybody keep their medicine or fetich with them?  Did 

 4     everybody receive medicine or a fetich? 

 5             THE INTERPRETER:  The interpreter co rrects. 

 6             THE WITNESS:  (Interpretation)  Yes,  everybody received it, but 

 7     certain people who were stubborn didn't. 

 8             MR. GILISSEN:  (Interpretation) 

 9        Q.   Who provided you with these fetiches ?  How did that happen? 

10        A.   Those who distributed those fetiches  were the adults who handed 

11     them over to the soldiers.  Those fetiches w ould produce an effect on the 

12     person receiving them.  It was even possible  to predict what was going to 

13     happen.  That is what I realised. 

14        Q.   And the persons who distributed thos e fetiches or medicines, were 

15     these soldiers or not? 

16        A.   Were you referring to those who dist ributed those fetiches, 

17     Counsel? 

18        Q.   Just a moment.  I am sorry. 

19        A.   I can say that they were soldiers. 

20        Q.   You say they were soldiers.  Thank y ou very much.  But do you 

21     know who prepared, who concocted those medic ines or fetiches? 

22        A.   They were the ones. 

23        Q.   So if I understand you correctly, Wi tness, these would be 

24     soldiers from the camp? 

25        A.   Can you kindly repeat the question. 
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 1        Q.   I will try to be much clearer.  Witn ess, my aim is to be sure 

 2     that I understand you correctly. 

 3             Those who prepared the fetiches and mixed them together, those 

 4     who produced them, you are telling us that t hese were soldiers from the 

 5     camp and not people coming from elsewhere? 

 6        A.   There were people who came from outs ide the camp, but there were 

 7     others who were inside the camps and who cou ld have access to those 

 8     products. 

 9        Q.   Regarding these people who came from  outside of the camp, do you 

10     know who they were?  Were these people who h ad specific duties?  Can you 

11     elaborate on that? 

12        A.   I did not quite understand your ques tion. 

13        Q.   If I understand you correctly, Witne ss, these fetiches or 

14     medicines were prepared by people who were i n the camp and you have told 

15     us that they were soldiers, but you also sai d that there were other 

16     people who came from elsewhere, from out of the camp.  And talking about 

17     these people from outside who came to the ca mp to prepare fetiches, can 

18     you tell us what were their occupations, wha t were their duties at the 

19     place where they came from? 

20        A.   Those people lived somewhere outside  of the camp. 

21        Q.   And those who prepared those fetiche s inside the camp, that is, 

22     the soldiers, were these their duties or did  they also have other tasks? 

23        A.   They didn't have any other duties. 

24        Q.   Are you telling us that they prepare d the fetiches and the 

25     medicines and those were their sole duties? 
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 1        A.   I would say that they were responsib le for distributing the 

 2     fetiches. 

 3        Q.   Witness, were these people officers,  high-ranking soldiers, or 

 4     foot soldiers just like the others? 

 5        A.   These were simply foot soldiers with out any rank.  I realised 

 6     that they were only responsible for distribu ting those fetiches and for 

 7     producing them also. 

 8        Q.   How were they known?  Did they have any specific titles or how 

 9     were they referred to? 

10        A.   Do you want to know whether there wa s a specific name for those 

11     who produced those fetiches? 

12        Q.   Yes, indeed, Witness, that is what I  wanted to know. 

13        A.   They were referred to as "docta". 

14             PRESIDING JUDGE COTTE:  (Interpretat ion)  Would it be possible to 

15     explain the word that has just been used, "d octa"? 

16             Witness, you said they were known as  doctas.  Can you spell that 

17     word for us? 

18             THE WITNESS:  (Interpretation)  The equivalent of "docta" in 

19     English is "doctor". 

20             PRESIDING JUDGE COTTE:  (Interpretat ion)  That is perfect, 

21     Witness.  So the spelling is d-o-c-t-a. 

22             MR. GILISSEN:  (Interpretation) 

23        Q.   Thank you, Mr. Witness.  I'm making an effort to elicit the 

24     information without giving the impression th at I'm leading the witness. 

25             Now, this distribute of fetiches, di d it take place only before 
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 1     the battles or were the fetiches distributed  on other occasions? 

 2        A.   Those fetiches were distributed to t he soldiers if they wanted to 

 3     have them, but the distribution was done mai nly before the soldiers went 

 4     to battle. 

 5        Q.   And you yourself, Mr. Witness, did y ou ever ask for a fetich to 

 6     be given to you? 

 7        A.   In order to go and fight, I also nee ded to have a fetich.  That 

 8     is because I was afraid.  I was afraid that a misfortune would befall me. 

 9        Q.   Thank you, Witness.  You would have gone to fight without a 

10     fetich? 

11        A.   This is what I told you.  When someo ne did not have a fetich 

12     during the war, he could be killed or suffer  some kind of injury. 

13     Someone could be hit by a bullet if they did  not follow the directives 

14     relating to the fetich. 

15        Q.   Based on the knowledge that you have  about the young children who 

16     were with you in the camp at one point or th e other, were some of them 

17     wounded or killed while taking part in fight ing or after being involved 

18     in other incidents? 

19        A.   Yes. 

20        Q.   If this is a very painful topic, jus t tell me and we will stop. 

21     But if you had a young child of about 10 yea rs, as you said, in Bogoro, 

22     that is transcript 145, pages 9 and 53, line  18, so if people who were 

23     10 years, for example, and killing each othe r, if such a child was 

24     injured, what happened?  Did they receive as sistance?  Were they treated 

25     or were they left to their own devices?  Can  you explain that to us? 

ICC-01/04-01/07-T-147-Red-ENG WT 26-05-2010 59/66 VR T



Witness:  Witness P-0279 (Resumed) (Open Session)  Page 60 
Questioned by Mr. Gilissen 

 

Case No. ICC-01/04-01/07  Wednesday, 26 May 2010 

 1        A.   There were health centres in Zumbe v illage where the military 

 2     camp was located. 

 3        Q.   And during the Bogoro attack, were t here any health centres 

 4     there? 

 5        A.   Which centres are you referring to? 

 6        Q.   This is not something I know, Witnes s.  This is something that I 

 7     want to know.  When you and your colleagues went to Bogoro, were you told 

 8     or did you see -- in other words, in the ins tructions given to you prior 

 9     to the attack, did you observe that there we re units being set up to 

10     treat those who would be wounded? 

11        A.   The health centres in question were located in Zumbe.  We found 

12     them there.  I do not know whether they had been set up to serve the 

13     soldiers or the members of the civilian popu lation. 

14        Q.   And amongst your fellow soldiers - a nd I'm referring here only to 

15     the children, not the others, that is, those  who were in Bogoro - were 

16     some of them injured or wounded? 

17        A.   Yes.  Some of them were even killed.  

18        Q.   And in order to receive treatment, d id these children have to 

19     return to the camp? 

20        A.   Yes, they would return to the health  centre. 

21        Q.   Witness, how long did it take an inj ured child to return to the 

22     health centre in the camp? 

23             I will try to assist you -- 

24             MR. FOFE:  (Interpretation)  I would  like to intervene, 

25     Mr. President. 
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 1             PRESIDING JUDGE COTTE:  (Interpretat ion)  Please address the 

 2     Court. 

 3             MR. FOFE:  (Interpretation)  I would  simply want to point out to 

 4     the Chamber that our colleague is casting hi s net much wider than the 

 5     scope set out by the Chamber.  I do not know  whether that is the same 

 6     impression that you have. 

 7             PRESIDING JUDGE COTTE:  (Interpretat ion)  Professor Fofe, when we 

 8     talked about the issue of fetiches, which wa s mentioned unexpectedly by 

 9     the witness, we agreed that it was important  to clarify and we would see 

10     what the situation is at the end of the cros s-examinations. 

11             Right now Mr. Gilissen, who is couns el for victims who are child 

12     soldiers, is trying to understand what was t he status of those young 

13     combatants, what was -- what were their livi ng conditions, and what were 

14     the specific measures that could have been t aken for the benefit of those 

15     very young combatants in case of injuries or  any other acts of violence 

16     that they could have suffered.  This allows us to fully understand some 

17     of the charges. 

18             Right now we are not talking about t he liability of one or the 

19     other of the accused persons; we are simply trying to better understand 

20     the situation of those child soldiers.  And in this particular case, 

21     Mr. Gilissen was not trying to assist the wi tness too much.  So he's 

22     asking questions that the witness can answer , at least 85 per cent of 

23     them.  So with a view to enabling the Chambe r to better understand a 

24     situation that they do not fully master, it is important to do that 

25     during this direct testimony.  And it is imp ortant that he should do it 

ICC-01/04-01/07-T-147-Red-ENG WT 26-05-2010 61/66 VR T



Witness:  Witness P-0279 (Resumed) (Open Session)  Page 62 
Questioned by Mr. Gilissen 

 

Case No. ICC-01/04-01/07  Wednesday, 26 May 2010 

 1     with the necessary tact and precautions. 

 2             Mr. Gilissen, you have barely five m inutes.  You can continue 

 3     tomorrow if you wish, but we had to receive some information about 

 4     Witness 418.  You can continue, but thank yo u for your intervention. 

 5             MR. GILISSEN:  (Interpretation)  Pro fessor Fofe was probably 

 6     right, Mr. President, because I used the exp ression "I'm going to help 

 7     you," and that would have led people to fear  the worst.  So my intention 

 8     was not really to emphasise that point. 

 9        Q.   Witness, when you are in Bogoro cent re or in Bogoro, can you give 

10     us an idea how long it would require to retu rn to your camp on foot? 

11        A.   Are you referring to the situation o f someone who is injured or 

12     someone who is fully fit? 

13        Q.   Let us put ourselves in the position  of someone who is injured or 

14     someone who was fit and who is wounded and w ho can no longer walk 

15     normally. 

16        A.   From Zumbe camp to Bogoro camp, one would have needed about three 

17     to three and a half hours. 

18             MR. GILISSEN:  (Interpretation)  Mr.  President, I think not to 

19     eat into anyone's time, I will stop here.  I  really have no further 

20     questions because my intention is not to cas t my net too wide. 

21        Q.   Thank you very much, Mr. Witness. 

22             PRESIDING JUDGE COTTE:  (Interpretat ion)  Maybe the expression to 

23     cast the net much wider was in answer to the  notion of apple thieves that 

24     was mentioned earlier. 

25             Prosecutor, it is not indispensable that the witness be with us
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 1     when we discuss the issue of Witness 418 bec ause he's not concerned by 

 2     that, but the accused persons need to be her e. 

 3             So, security officers, please briefl y escort the accused persons 

 4     outside and they will be brought back in imm ediately after the witness 

 5     leaves. 

 6             Court Officer, let us go into closed  session to allow the witness 

 7     to leave. 

 8             And thank you, Witness, for your ans wers to the Prosecutor's 

 9     questions and to Mr. Gilissen's questions.  We will meet here again 

10     tomorrow morning at 9.00 a.m. for the contin uation of the questions from 

11     Mr. Gilissen and then the questions of Mr. L uvengika.  We will have some 

12     questions for you too and then the cross-exa minations will begin. 

13             (Closed session at 1.22 p.m.) 

14     (Expunged) 

15     (Expunged) 

16     (Expunged) 

17     (Expunged) 

18     (Expunged) 

19     (Expunged) 

20     (Expunged) 

21     (Expunged) 

22     (Expunged) 

23             (Open session at 1.23 p.m.) 

24             COURT OFFICER:  (Interpretation)  We  are in open session, 

25     your Honour.

ICC-01/04-01/07-T-147-Red-ENG WT 26-05-2010 63/66 VR T



Procedural Matters (Open Session)  Page 64 

 

Case No. ICC-01/04-01/07  Wednesday, 26 May 2010 

 1             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you. 

 2             Security officers, please escort the  two accused persons back 

 3     into the room. 

 4             (The accused entered court) 

 5             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you. 

 6             Mr. Prosecutor.  Mr. MacDonald, Witn ess 418 will not be able to 

 7     come on the 11th of June as planned.  Is tha t correct? 

 8             MR. MACDONALD:  (Interpretation)  Ye s, indeed, Mr. President.  We 

 9     were informed by the Registry that Witness 4 18 unfortunately, for 

10     personal and important reasons that I will n ot tell you here, cannot be 

11     available on the 11th of June.  However, he will be available on the 8th, 

12     9th or 10th, or on the 15th, 16th, or 17th.  So the Chamber can choose a 

13     date that is convenient to all the participa nts.  I will defer to you on 

14     that. 

15             PRESIDING JUDGE COTTE:  (Interpretat ion)  Mr. Kilenda. 

16             MR. KILENDA:  (Interpretation)  Sinc e we are talking about this, 

17     Mr. President, we re-read the additional rep ort that was submitted by 

18     Dr. Baccard, and at least the team of Mr. Ng udjolo felt that there is 

19     need to consult another expert.  So our moti on is to have this other 

20     expert appear and even be able to follow the  continuation of the 

21     cross-examination of Dr. Baccard when he doe s appear.  And if the 

22     Registry can be requested to send us the lis t of the experts at the ICC, 

23     that would be good. 

24             And, Mr. President, our case manager , who is our hard drive, is 

25     telling us that that list is already availab le.  So I withdraw my 
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 1     application. 

 2             PRESIDING JUDGE COTTE:  (Interpretat ion)  You will have to submit 

 3     a written application for the authorisation of that other expert, and we 

 4     will have to make a determination because th e concern of the Chamber is 

 5     to have Dr. Baccard re-appear before the end  of the month of June. 

 6             (Trial Chamber confers) 

 7             MR. MACDONALD:  (Interpretation)  Wi th your leave, Mr. President, 

 8     on this last point. 

 9             PRESIDING JUDGE COTTE:  (Interpretat ion)  Judge Van den Wyngaert 

10     is proposing that we resume this tomorrow if  necessary, but it could be 

11     during your own witnesses that this expert i s called. 

12             MR. MACDONALD:  (Interpretation)  Th at is what we thought, but 

13     there are videos that can be available if th at expert is not present 

14     during the cross-examination of Dr. Baccard.  

15             PRESIDING JUDGE COTTE:  (Interpretat ion)  In principle, we are 

16     not refusing the possibility for you to call  another expert to add to the 

17     expertise of Dr. Baccard.  I do not think we  can have a debate with two 

18     experts in the room at the end of June. 

19             MR. KILENDA:  (Interpretation)  You are quite right, 

20     Mr. President, but there is case law in this  Court that authorises us to 

21     have in the same courtroom an expert who dir ectly follows the 

22     explanations given by another expert.  But y ou are quite right, we will 

23     file a motion with all the necessary documen tation to allow you to make 

24     your determination.  We are not carrying out  a counter-expertise, but we 

25     simply wanted our own expert to be in the co urtroom to listen to the 
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 1     first expert. 

 2             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you, Mr. Kilenda. 

 3     Please file that application as soon as poss ible so that we should be 

 4     able to decide on a date between the 8th and  the 17th of June, and we are 

 5     supposed to sit during those days.  So we ar e awaiting your filing and we 

 6     will decide on another date. 

 7             And, Court Officer, in spite of the difficulties that have 

 8     prompted Dr. Baccard to change the date, he should be able to reserve one 

 9     of those six dates, 8, 9, 10, 15, 16, 17 Jun e. 

10             The Bench would like to thank all th ose who participated in this 

11     hearing, those who assisted us, particularly  our interpreters, court 

12     reporters, and technicians, despite all the difficulties.  We will meet 

13     here again tomorrow at 9.00 a.m. 

14             The hearing is adjourned. 

15             The hearing ends at 1.29 p.m. 

16 
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