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Confirmation of Charges Hearing — Open Session Page 1
Procedural Matters

1 International Criminal Court

2 Pre-Trial Chamber |

3 Situation in the Democratic Republic of Congo - ICC-01/04-01/07
4 Confirmation of Charges Hearing - Op en Session

5 Monday, 14 July 2008

6 The hearing starts at 9.05 a.m.

7 COURT USHER: Allrise. Please be s eated.

8 PRESIDING JUDGE KUENYEHIA: Security , could you please bring the

9 suspectsin.

10 Court Officer, could you please call the case.

11 COURT OFFICER (interpretation): Sit uation in the Democratic
12 Republic of the Congo, in the case of the Pr osecutor versus Germain
13 Katanga and Mathieu Ngudjolo Chui, ICC-01/04 -01/07.

14 PRESIDING JUDGE KUENYEHIA: Thank yo u. Judge Steiner has an

15 announcement.

16 JUDGE STEINER: Thank you, Madam Pre sident. | would like to

17 inform the parties and participants of this confirmation hearing that

18 after last Friday's hearing Mr. Olasolo has requested to be temporarily
19 excused from performing any function in the present case until a decision
20 on whether or not to confirm the charges is issued by the Chamber.

21 Mr. Olasolo has made such a request in light of the fact that the

22 observations made by the Defence for Mr. Ger main Katanga during the time
23 allocated to discuss the evidence submitted by the Prosecution were, to a
24 very important extent, confined to commentin g upon two articles written

25 by him in relation to the trial and appeal | udgements of the
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International Criminal Tribunal for the Form
the Prosecution versus Milomir Stakic and al
author that has ever supported the applicati
the Defence for Germain Katanga opposed in i

Under these exceptional circumstance
been granted until the matters raised by the
decided upon by the Chamber in the decision
charges.

Thank you, Madam President.

PRESIDING JUDGE KUENYEHIA: Thank yo

the confirmation hearing which started on th
note that the same parties and participants
Before moving ahead with the discuss
Mr. Ngudjolo Chui of the evidence included i
evidence and the Prosecution's additional li
would like it address two -- | think one mat
like to say that Lingala is still available.
still available to Mr. Ngudjolo Chui if he s
Firstly, during the hearing of Monda
requested the Chamber to have access to a co
to and handed out by Ms. Paolina Massidda du
Prosecution's evidence. The Prosecution had
Mr. Gilissen's request, and | quote from the
Mr. MacDonald said at the time and | quote:

and the documents provided by Ms. Massidda a
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er Yugoslavia in the case of
so allege that he is the only
on of the very notion that

ts 11 July 2008 observations.
s, Mr. Olasolo's request has
Defence are analysed and

whether or not to confirm the

u. This is a continuation of

e 27th of June, 2008, and |

are present here today.

ion by the Defence for

n the Prosecution’s list of

st of evidence, the Chamber

ter. But before then I'd
Lingala interpretation is

0 wishes.

y 11th July Mr. Gilissen

py of the documents referred

ring a discussion of the

no objection to

transcript what

"I have looked, your Honour,

nd they are redacted. There

Monday, 14 July 2008



Confirmation of Charges Hearing — Open Session
Procedural Matters

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

is no identifying information that could lea
these witnesses. The document -- this docum
they provided to the non-anonymous -- sorry,
Representatives," and this can be found at p
ICC-01/04-01/07-T-44 English, of 7th July.

However, Ms. Massidda advised the Ch
be the name of a witness in the documents re
circumstances, the Chamber reviewed the rele

that there were no names or identifying info
Chamber therefore decides that the Registry
Representatives of Anonymous Victims of the
documents referred to and handed out by Ms.
of 2nd -- 7th July, 2008.

MR. MacDONALD: Madam President, wit
clarify one matter that can be clarified by
question that was referred to as a witness i
Commander Kute, and Ms. Massidda was wonderi
FNI, you may recall, if he was a witness. H
or a witness in this case.

PRESIDING JUDGE KUENYEHIA: Thank yo
the discussion of the Prosecution's evidence
Mr. Mathieu Ngudjolo.

MR. HOOPER: Sorry to interrupt. Ju
respect of Dr. Olasolo's position, we in fac

decision --
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d to the identification of
ent, | have no objection if
Anonymous Legal

age 41, lines 3 to 10 of

amber that there may in fact
ferred to. Under these

vant documents and determined
rmation of witnesses. The

shall transmit to the Legal
present case a copy of the

Massidda during the hearing

h your permission, just to

Ms. Massidda. The person in
s not a witness. It's

ng if Commander Kute of the

e is not. He's not a victim

u. We can now proceed with

by the Defence for

st before we move on, in

t very much respect his
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PRESIDING JUDGE KUENYEHIA: Mr. Hoop
didn't even discuss this issue at all, his i

MR. HOOPER: All right. 1 was merel
objection to his continuing to assist the Ch
be appropriate, perhaps, that he didn't assi
considerations on Article 25. That's all |

PRESIDING JUDGE KUENYEHIA: | think

Mr. Kilenda, you have the floor.

MR. KILENDA (interpretation): Thank
Honours. Since we began defending Mr. Ngudj
Chamber, we have known the Prosecutor's theo
evidence establishing substantial grounds to
Ngudjolo committed crimes falling within the
the basis of a common plan concocted by his
unidentified perpetrators, and himself.

As you have often recalled, the conf
mini trial. Its purpose is to enable you to
these substantial grounds to believe that cr
jurisdiction of the International Criminal C
the first appearance held on the 11th of Feb
organised several status conferences to enab
Representatives of the Victims, and the Defe
adequately for the confirmation hearing.

Given the circumstances under which

circumstances on which we shall not dwell he
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er, the Judge would rather we
mmediate supervisor.

y going to say we have no
amber, albeit that it would

st in respect of

wanted to say.

we'll leave it at that.

you, Madam President, your
olo's interests before this

ry, that is, that there is
believe that Mathieu
jurisdiction of the court on

co-detainee, other

irmation hearing is not a
ascertain the existence of
imes falling within the

ourt were committed. Since
ruary, 2008, this Chamber has
le the Prosecution, the Legal

nce teams to prepare

our team was formed,

re, we have not been in a
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position to carry out missions in the field,
today. However, the Prosecutor, he did so w
appearance took place. He has even maintain
his opening statement that he would prove th
Germain Katanga had committed crimes falling
the ICC.

For two days, on the third and fourt
Defence of Mathieu Ngudjolo followed the Pro
this regard religiously. The substance of h
various statements, the credibility of which
unfortunately not been established; thus, er
which the Prosecutor's theory rests.

The fact of the matter is that the P
a narrative and did not in any way provide p
the evidence.

The request for blanket admission of
here | refer to Annex 2B of document 584 Con
the Prosecutor on the 3rd of July, and this
of the list of evidence supports our view.
address the issue of whether the evidence su
facie and, therefore, admissible, and yet it
Prosecutor is relying to infer the existence
believe that the crimes with which he is cha
is charged are indeed attributable to him.

Madam President, your Honours, pursu
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nor to submit evidence

ell before the first

ed on several occasions in
at Mathieu Ngudjolo and

within the jurisdiction of

h day of this month, the
secution's submissions in
is presentation consisted of
in our view has

oding the factual edifice on

rosecutor's presentation was

roof of the admissibility of

the list of evidence, and

f, this request was made by
request for blanket admission
The Prosecutor failed to
bmitted is reliable prima

is on this evidence that the
of substantial grounds to

rged -- with which our client

ant to Article 61(5) of the
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Statute, the Prosecutor must buttress the ch
evidence to establish substantial grounds to
committed the crime charged. The accounts i
and vague, imprecise, sometimes devoid of lo
people who did not personally experience the
raises issues of credibility.

Although we have not submitted any e
proceedings, Mr. Ngudjolo's Defence is withi
admissibility of such testimony. It is the
as stipulated in Article 61(6)(b) of the Sta
obligation to present his own evidence in or
And so it is that the Defence notes that the
with a litany of excerpts from witness state
together without addressing the reliability
presenting this Chamber with a clear respons
relevance; and two, their probative value.

The Prosecutor's presentation was a
provided proof of the admissibility of the e
cannot rely on the basic premise of blanket
without establishing how that evidence is le
with probative value.

The burden of proof rests on the Pro

Madam President, your Honours, having follow

presentation of his evidence, we feel entitl

reliability and probative value and, therefo
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arges with sufficient

believe that the person

n question are contradictory
gic, and often related by

events. This obviously

vidence at this stage of the
n its rights to challenge the
right of our client to do so
tute. He is under no

der to exercise this right.
Prosecutor presented you
ments which he cobbled

of their provenance or

e as to, one, their degree of

narrative and in no way
vidence, but the Prosecutor
admissibility of his evidence

gal, relevant, and vested

secutor. That is why,
ed the Prosecutor's
ed to cast doubt on its

re, on the admissibility of
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some purported pieces of evidence presented
for requesting the committal of our client f

My learned colleague Ms. Maryse Alie
satisfy you of the same.

MS. ALIE (interpretation): Presiden
the Office of the Prosecutor, learned collea
basing himself mainly on 18 statements of di
as well as on three summaries to establish t
grounds to believe that Mr. Ngudjolo committ
of. | think that it is useful at this stage
paragraph (4) of the Rome Statute that are p
rule on the relevance and admissibility of a
account, inter alia, the probative value of
prejudice that such evidence may cause to a
evaluation of the testimony of a withess."

Article 69(2) of the Rome Statute re
presentation of written evidence must be nei
inconsistent with the rights of the Defence.

Mr. Mathieu Ngudjolo's Defence inten
underlined by my learned colleague, Mr. Kile
evidence presented by the Prosecution is unr
and/or source, and hence that its probative
than the prejudice it may cause to the proce
stage.

This presentation contains two parts
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to this Chamber as the basis
or trial.

will now endeavour to

t, your Honours, members of
gues, the Prosecutor is

rect and indirect witnesses,
hat there are substantial

ed the crimes he is accused
to recall Article 69,

rovides that: "The court may
ny evidence taken into

the evidence and any

fair trial or to a fair

calls, moreover, that "the
ther prejudicial nor

ds to demonstrate, as

nda, that most of the

eliable because of its nature
value is significantly less

edings even at the pre-trial

, the first with nine
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specific objections concerning the evidence,
objections. | will start with the presentat
objections.
The first one concerns the witness ¢
note that several of these withesses weren't
attacks on Bogoro, and therefore a lot of ev
This is the case of Witness 166, which the D
an example. There are several, but this one
The documents relating to this witne
*DRC-OTP-1007-0026, DRC-OTP-1007-0027, DRC-OT
*DRC-OTP-1007-0083. The statement of Witness 16
caution and for several reasons. The first, De
this witness has been given several statuses. O
the Prosecution, he was also questioned as a
as a victim in the current proceedings. We
subsequent objections. So first we have som
status of this witness.
Secondly, the list of persons deceas
Bogoro was drawn up by himself when he wasn'
question is DRC-OTP-1007-0029.

Although hearsay evidence is not aut
international criminal law, the Prosecution
relevance and probative value. In this case
bases himself on are unknown. So we have a

we don't know how it was drawn up, and as su

ICC-01/04-01/07
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and the second four general

ion of the specific

alled by the Prosecutor. We
present at the time of the
idence is based on hearsay.
efence would like to use as
is particularly telling.

ss are *DRC-OTP-1007-0002,
P-1007-0029, and

6 should be viewed with
fence would like to note that
n top of being a witness for
suspect and was recognised
will deal with this in

e concerns concerning the

ed during the attack on

t present. The document in

omatically dismissed in
should demonstrate its

, the sources Witness 166
list of persons deceased, but

ch we have a whole series of
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evidence that cannot be considered admissibl
the Defence notes that according to the Pros
were killed during the attack on Bogoro. Th
that the UPC camp in Bogoro had approximatel
Defence would like further details concernin
killed, which would amount to about 50 accor
calculations, but | would like to refer to w
mentioning concerning these victims when she
least 51 victims.

Likewise, the Defence still doesn't
civilians in Bogoro were actually combatants
other armed groups. So we would like precis
to give the Chamber a full understanding of
Bogoro.

Moreover, and this is our third obse
concerning the charges relating to the destr
pillaging, the Prosecutor's factual basis is
The said basis is actually a description giv

Mr. Mathieu Ngudjolo's Defence notes

omitted to give the background underpinning

emphasises in paragraph 93 of document DRC-O

heard about the destruction in Bogoro throug
recounted and took stock of it myself upon r
2005."

We note that the list of what was de

ICC-01/04-01/07
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e by the Defence. As such,
ecution, at least 200 people
e Prosecution also states

y 150 soldiers, but the

g the number of civilians
ding to the Prosecution's
hat Ms. Massidda was

mentioned there were at

know whether some of the
, either in the UPC or in
e information on this point

the nature of the attack on

rvation, in his presentation
uction of property and

mainly based on Witness 166.
en by Witness 166.

that the Prosecutor has

his statement. Witness 166
TP-1007-0002, | quote: "I

h what the survivors

eturning to Bogoro in August

stroyed is based on hearsay
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evidence and that one or more sources remain
witness, 166, himself adds that he did not r
2005, which is more than half -- a year and
Moreover, a number of witnesses recounted th
on Bogoro respectively in 2001, 2002, and 20
instance, to Witness's -- Witness 233's stat
paragraphs 26 on.

The lack of background information g
the view of the Defence, a misrepresentation
Prosecution is putting words into somebody's
not witness. They don't have the sources to
deceased and of property destroyed and pilla

Based on these observations, the Def

your Chamber cannot deem the documents relat

upon assessing substantial grounds.

A second objection: Your Honour, Ju
back to an issue which has already been deba
come back to it as we have not done so up un
concerns the deceased witnesses, Witness 258
deceased, it is impossible to assess the cre
statements through cross-examination.

For the reasons presented hereafter,
considers that the evidence related to both
inadmissible pursuant to Article 64 and Rule

Procedure and Evidence.
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|CC-01/04-01/07-T-48-ENG CT WT 14-07-2008 10/32 SZ PT

Page 10

unidentified. This very

eturn to Bogoro before August
a half after the events.

at there were several attacks
03. I refer you, for

ements, DRC-OTP-1007-0061,

iven for Witness 166 is, in

of the truth. The

mouth about events they did
draw up a list of persons
ged.

ence is of the opinion that

ed to Witness 166 admissible

dge Steiner, here I'm coming
ted, but we would like to

til now. This objection

and 167. As they are

dibility of these witness

Mr. Ngudjolo's Defence

witnesses must be deemed

122(9) of the Rules of
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Now | would like to now talk about t
258 167. Concerning Witness 258, this witne
suspect, see transcripts that start with DRC
Concerning this witness several prob
Mr. Katanga's Defence on the 2nd of July, 20
written submission of the 24 June 2008, 640
with the legal arguments in paragraphs 31, 3
document which address the lack of credibili
be considered as being a co-perpetrator or p
as well as the problems related to the right
assistance of counsel and the right to remai
We believe that as the confirmation
a reduced status, there is no reason to unde
be admissible which would not be so at trial
Moreover, the Defence notes that no explanat
Prosecution concerning the death of this wit
anything, these elements are, in our opinion
additional points that raise doubts concerni
statement which far from meet the basic requ
even at the current stage in the proceedings
Concerning Witness 167, here again t
of the points already raised by Mr. Germain
particularly paragraphs 60 to 66 of confiden
addressed in the hearing of 2 July 2008 on p

with the legal arguments raised concerning t

ICC-01/04-01/07
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he similarity between Witness
ss was also questioned as a
-OTP-0173-0560 onwards.
lems were already raised by
08, when he talks about his

-- document 641. We agree
8, and 41 to 49 of this

ty of a witness which could
articipant in the common plan
of a suspect to the

n silent.

hearing should not be giving
servedly consider evidence to
should be there a trial.

ion was given by the

ness, and as we don't have

, additional elements or

ng the reliability of the

irements for admissibility

he Defence agrees with some
Katanga's Defence, and in

tial document 641, which was
rocedural matters. We agree

he lack of the signature and
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date and lack of clarity concerning the sour
in our mind do not allow for a reliable auth

We believe that these points should
of the statement.

We also would like to emphasise some
importance which will no doubt be revealing
just be a duplicate of what Mr. Katanga's De

Witness 167 provides a narration of
viewed more as memoirs than diary. We would
to the fact that initially the document was

marketed and not be presented to a court or
this, we refer to letter DRC-OTP-0140-522.

We must keep this objective, lucrati
narration lacks continuity, is rather contra
facts that Mr. Ngudjolo is accused of. Some
relation with the DRC's actual history. See
referenced under numbers *DRC-OTP-0140-553,
558; and document DRC-OTP-0140-577, page 578
DRC-OTP-0140-604, page 605.

Some parts are, moreover, illegible.
DRC-OTP-0140-664, page 677; and document DRC
686.

Moreover, the documents contain seve
and although we do not claim to be grapholog

regards the author of the narration, and no

ICC-01/04-01/07
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ce of said manuscript, which
entication.

lead to the inadmissibility

issues of significant

to your Chamber and will not
fence has been mentioning.
over 400 pages which could be
like to draw your attention
clearly intended to be

tribunal. In support of

ve objective, in mind. The
dictory and unrelated to the
paragraphs actually bear no
, for instance, the elements
pages 554, 556, and

and 580; and document

See in particular document

-OTP-0140-678, pages 682 and

ral different handwritings,

ists, we have no guarantee as

research was carried out to
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1 identify the origin of the documents.

2 Following careful viewing by the Def ence, we note two different

3 handwritings in the document. See, for inst ance, DRC-OTP-0140-561, page
4 571; and document DRC-OTP-0 -- 0140-698, pag es 700, 703, 705, 707, 708,

5 719, 720, 723, and 724; as well as document DRC-OTP-0140-839 at pages 842
6 to 844.

7 These pages containing two different handwritings which seem to

8 point to two different authors. A thirdhand writing is to be found in

9 document DRC-OTP-0140-867, page 881, and a f ourth in document

10 DRC-OTP-0140-900, page 924.

11 So that is an instance of what Mr. K ilenda was mentioning earlier
12 on. The Prosecution presented this as a gro up, but if you look at each
13 document individually you'll see there are a lot of problems for the

14  admissibility of these documents.

15 Moreover, the Defence notes that according to document *DRC-OTP-0150-032,
16 dated 17 January 2006, initially transmitted u nder Rule 77 of the

17 Rules of Procedure and Evidence and admitted under number 0104-0107HNES,
18 the witness which was injured or ill should have been sent to hospital as

19 is appropriate in this case. And the Defenc e, as your Chamber cannot

20 know in the end whether this person was or n ot in full possession of

21 their faculties when writing this narration, and this concern is

22  corroborated through the text's ramblings an d contradictions.

23 One very obvious example to any clea r-minded person lies in the

24 contradictions concerning the date the provi nce of Ituri was created and

25 the nomination of the governor. So the witn ess does not seem to have all
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his faculties, and we refer to document DRC-
to document DRC-OTP-0140-698, page 700.

Moreover, there are other problems ¢
They were not written at the time the events
their probative value is greatly reduced, an
vaguely -- events that are only vaguely rela
looking into.

Moreover, in international courts an
contemporaneous nature of evidence, which sh
the events took place, is decisive when asse
the evidence. In his book entitled "Theory
and internationalised criminal proceedings,"
"the ICTY seem to have the" -- Knoops seems
criteria to determine whether or not a docum
can be admissible as evidence in internation

| tried to summarise these four crit
that it would be appropriate to look at page
the -- basically the criteria are: One, the
produced was contemporaneous, and | already
verification of its authenticity, for instan
three, the document's authentication by esta
falsification or alterations; and fourth cri
content on the procedure establishing the tr

Hence in light of this criteria whic

arguments mentioned above, the Defence reque
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OTP-0140-678, page 680; and

oncerning these narrations.
took place, and therefore
d they seem to only concern

ted to the events that we are

d tribunals, the

ould be drafted at the time
ssing the admissibility of

and practice of international
Knoops, page 21, states that
to have established four

ent, such as a wartime diary,
al criminal proceedings.

eria in French, but | think

21 of the book also, but

fact that the document
mentioned this; secondly, the
ce through its handwriting;
blishing the absence of

teria, the relevance of its

uth concerning the charges.
h is rather clear and of the

sts that in Mr. Ngudjolo's
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case that documents concerning Witness 167 b
discussion on the confirmation of charges as
inadmissible.

The third objection which | would li
the interviewing of minors. The interviewin
consent of a guardian to the interview is eq
view. In our domestic systems we probably a
is very -- it is an area which is very regul
objectives -- objections because we note tha
without prior consent of a guardian, and her
DRC-OTP-0155-0106.

Witness 157 --

(Announcement made)

MS. ALIE: Can | proceed?

PRESIDING JUDGE KUENYEHIA: Justam
checking what the problem is and we'll let y

MS. ALIE: Thank you.

PRESIDING JUDGE KUENYEHIA: You can
concern us immediately.

MS. ALIE: Thank you very much.

(Interpretation) | would like to com
document relating to this witness is documen
refer in particular to paragraph 9 of the st
currently live with," and the name is redact

I'm not quoting confidential name, as that's

ICC-01/04-01/07
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e excluded from the

they are clearly

ke to present to you concerns
g of minors and/or the

ually problematic in our

Il have examples of this. It
ated, but the -- we have some
t Witness 28 was interviewed

e we refer to document

inute. Court services is

ou know in a minute.

go on. The problem does not

e back to Witness 157. The
t DRC-OTP-0164-0534, and |
atement, and | quote: "I

ed, and I'm quoting the --

a procedure, so, "l
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currently live with redacted, and he gave hi
in this interview. However, | do not need h
meeting."

We -- we have no evidence that there

was anybody to accompany the minor. Moreove

was interviewed following someone's consent
know who this person was. The documentis r
you may be able to check what it is about.
We are referring to document DRC-OTP
minor, says, and | quote: "X," the name is
to me giving evidence in the absence of my f
me to," and the name is redacted, "for the i
The Defence is unaware in which capa
for the witness and does not know whether th
interview or not as there are no strict rule
law on this; however, it is nothing new that
minimum requirement in the view of the Defen
interviewed with the consent and in the pres
guarantee the credibility of what they are s
The Defence raises a number of issue
which the interviews take place and to what
witnesses were or not influenced by the inve
International Criminal Court. Actually, thi
the fact that often statements, when they ar

of Article 55, are continuous statements, an

ICC-01/04-01/07
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s consent to me taking part

im to be present during the

was consent and that there
r, the Witness 279, a minor,
to the interview. We don't

edacted for the Defence, but

-1007-1077. The witness, a
redacted, "gave his consent
ather who could not come with
nterview."

city this adult was acting

ey stayed during the

s in international criminal
minors are vulnerable. A
ce is for them to be

ence of a guardian to

aying.

s concerning the ways in
extent these vulnerable
stigators of the

s problem is also related to
e not done within the realm

d we don't have the questions

Monday, 14 July 2008



Confirmation of Charges Hearing — Open Session
Submissions by Ms. Alie

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

for them.

So in view of these -- these points
requests for the Chamber only to give limite
of the minors mentioned above.

(Announcement made)

PRESIDING JUDGE KUENYEHIA: ltis th
presume that it doesn't effect us for the ti
proceed.

MS. ALIE: Thank you. (Interpretati
and perhaps this one is a little bit more po
to non-corroborated summaries.

I'd like to say at the outset that t
Article 61(5) of the Statute and that that p
of summaries for the purposes of the confirm
that the use of summaries has previously bee

The Defence notes that in applicatio
the 3 of April, 2008, re-classified by decis
of June, 2008, that the use of summaries for
been allowed by the Pre-Trial Chamber. We a
about documents DRC-OTP-1016-0089, and docum

The summary of Witness 271, | refer
also been allowed by decision 428 of the 25t

I'm returning you now to the discuss
opening of the confirmation hearing. The De

points of law to the decision of the 3rd of

ICC-01/04-01/07
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mentioned above, the Defence

d weight to the declarations

e same statement, so |

me being. So you can

on) So our forth objection,

litical, so to speak, relates

he Defence is aware of
aragraph authorises the use
ation hearing. We recognise
n allowed.

n of the ex parte decision of
ions 643 and 644 of the 25th
witnesses 243 and 267 have
re speaking in particular

ent DRC-OTP-1016-0106.

to DRC-OTP-1019-0223, has
h of April, 2008.

ion which took place at the
fence does not object on

April and to its late
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notification because, as you know, we did no
to appeal the said decision. However, as we
procedural matters of the 2nd of July last,

of the preambular paragraphs in that paragra
the decision of the 3rd of April, which has

| would quote: "Considering that in the cur
redacted at this stage of the proceedings th
that the use of summaries that corroborates
prejudicial to or inconsistent with the righ

(Interpretation) End of quote. In |
paragraph, we are of the opinion that use of
statements which are not corroborated is ina
extent that that use is prejudicial to the r

Now, the Defence of Mr. Ngudjolo, in
made by the Office of the Prosecutor, in par
summaries, those which relate to anonymous w
Defence is obliged to challenge the admissib
anonymous witnesses.

The Prosecutor has failed to demonst
the majority of the allegations made by Witn
the problem of the litany of statements and
evidence requested by the Prosecutor.

In relation to Witness 243, for exam
that witness is at page 25 of the transcript

July, 2008. In this reference, the Prosecut

ICC-01/04-01/07
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t submit a request for leave
emphasised at the hearing on
we would like to refer to one
ph, a paragraph on page 6 of
since been reclassified, and
rent case (in English)

e Single Judge is of the view
all the evidence is not

ts of the suspects.”

ight of that preambular
summaries for facts or
dmissible if and to the

ights of the Defence.

the wake of the submissions
ticular with two specific
itnesses 243 and 271, the

ility of those summaries of

rate the what and the how of
esses 243 and 271. Thisis

the blanket admission of

ple, the only reference to

of the hearing of the 4th of

or submits facts which have
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been advanced by this anonymous witness in a
corroboration of the facts described by the
either been proven or attempted by the Prose
Prosecution presenting something which shoul
conditions.

As regards the events described in t
these events are also not corroborated. Ind
analogous events experienced by another pers
events experienced by the first person. We
to 31 of the transcript of the hearing of th

Corroboration of the conclusion whic
arrive at is not the type of corroboration w
referring to corroboration which is intrinsi
witness, of facts put forward by that witnes

The absence of corroboration of the
summaries of the evidence is thus prejudicia
Defence in that these descriptions affect th
Mr. Ngudjolo directly. The Defence is there
witness summaries, because of their summary
inadmissible in application of the decision
Thus summaries are defective.

Furthermore, the Defence does not kn
a judicial record, whether they are consider
they were interviewed pursuant to Article 55

do not know whether these people have been r
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summary, but we see that no
witness in the summary has
cution. So here we have the

d be subject to very strict

he summary of Witness 271,
eed, a similar experience or
on is not corroboration of
would refer here to pages 20
e 4th of July.

h the Prosecutor wants to

e are speaking of. We are

c to the statement of a

S.

incidents described in these
| to the rights of the

e criminal responsibility of
fore of the view that these
nature, should be declared

of the 3rd of April, 2008.

ow whether these people have
ed to be suspects, whether
of the Statute or not. We

elocated, et cetera.
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Consequently, and in the alternative
these summaries admissible, the Defence beli
value should be accorded to them.

Our fifth objection is in relation t
Prosecution. You will remember that in pres
Prosecution displayed a number of photos of
concerned Witnesses 132 and 287 in particula

For Witness 132, we refer to the fol

DRC-OTP-1016-0216, DRC-OTP-1016-0217, DRC-OT

DRC-OTP-1016-0219, and DRC-OTP-1016-0220.

I know it's a bit fastidious listing
the numbers of the photos related to the ind
In the case of Witness 287 the photo

reference numbers, and I'd like to cite them

DRC-OTP-1013-0252, DRC-OTP-1013-0253, DRC-OT

DRC-OTP-1013-0255.

The Defence notes that these photos
the information disclosed by the Prosecutor,
14th of January and 29th of July, 2007. Con
us to be a tenent of the rules of evidence,
photos and wounds alleged to have been infli
been established at all. We do not know at
inflicted, the origin of the wounds, or thei
who bears the burden of evidence, has not ad

evidence necessary for this Chamber to enabl

ICC-01/04-01/07
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, even if you were to declare

eves that only low probative

o photos presented by the
enting its case the

scars. These photos

r.

lowing items:

P-1016-0218,

these numbers, but these are
ividual witness.

s bear the following

for the record:

P-1013-0254, and

are contemporary. Based on
they are respectively dated
sequently, and this seems to
the causal link between these
cted by combatants has not
what date the wounds were

r nature. The Prosecutor,
duced evidence -- the

e you to appraise the

Monday, 14 July 2008



Confirmation of Charges Hearing — Open Session
Submissions by Ms. Alie

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

probative value of these photos.

The same applies to the photos taken
school in Bogoro. Those photos were taken o
and the 1st of March, 2007, if | am not mist

Once again, it is repetitive but | w
reference numbers of these photos. They are
I will go on just to cite the final numbers:
0035, 0036, 0038, 0098, 0099, 0102, 0105, an
and the same ending with 0203, 0204, 0205, 0

Let us remember that the Prosecution
attacks on Bogoro. | referred a moment ago
these, but the Prosecution also refers to th
2001, 2002, and 2003. The Prosecution also
which reigned in Ituri both before and after
the attack of the 24th of February, 2003.

Now, | don't want to be simplistic,
International Criminal Court, and insofar as
unable to demonstrate that these photos are
attack on Bogoro on the 24th of February, 20
submits that there is no reason to accord to
whatsoever. This -- what we have here is in
2007. Consequently, we believe that they sh
discussions on the confirmation of charges.

Our sixth objection is quite sensiti

preventive relocation of witnesses by the Of

ICC-01/04-01/07
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inside and outside the

n the 28th of February, 2007,

aken.

ould like to cite the
DRC-OTP-1012-0011. And now
0014, 0020, 0024, 0033,

d *DRC-OTP-1018-0202,

206, and 0207.

is itself referred to three

to witnesses referring to

ree attacks on Bogoro in

refers to a murky situation

the third attack on Bogoro,

but here we are before the
the Prosecution has been
indisputably linked to the
03, Mr. Ngudjolo's Defence
them any probative value
formation which emerged in

ould be excluded from

ve. It relates to the

fice of the Prosecutor. As
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we all know, this matter is currently pendin

Five witnesses were preventively rel
Based on the information provided by the Off
talking about witnesses -- five different wi

The Defence notes that two of these
have been relocated for quite some time. Fo
preventively relocated on the 21st of April,
by the ICC Protection Programme on the 2nd o
Witness 150 -- 250 was preventively
the 19th of March, 2007, and on the 20th of
he was taken up by the ICC Protection Progra

Given that the credibility of those
challenged based on the promises which must
witnesses by the Prosecution, their statemen
inadmissible. This is the view of the Defen

We believe that this preventative re
suspect in law. | would like to refer to an
currently pending before the Appeals Chamber
currently before the Appeals Chamber.

In its response to the Victims and W
particularly paragraphs 12 and 13, thatis d
July, 2008, the Prosecution states that its
contact with witnesses in the field and that
the field to conduct investigations if neces

Office of the Prosecutor are, to our mind, p

ICC-01/04-01/07
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g before the Appeals Chamber.
ocated by the Prosecution.
ice of the Prosecutor, we are
tnesses.

witnesses were relocated --

r instance, Witness 28 was
2006, until he was taken up

f March, 2007.

relocated on the 2nd -- on
Sember (as interpreted), 2007
mme.

witnesses can be formally
have been made to these

ts must be declared

ce.

location of witnesses is
instrument which is

, a notice of appeal

itnesses Unit, in

ocument 664 of the 7th of
investigators have ongoing

it can call upon staff in

sary. These comments by the

articularly worrying and
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highly contestable. There may well be perso
this is not the process which should be foll
protection.

These victims know that they are ent
of the Prosecutor for their security and the
influenced by this link of dependency.

Manifestly the preventative measures
the impact which they have had for victims 2
be prejudicial to the right of Mr. Mathieu N

required by Article 67 of the Statute. Att
alternative, if it must, their statements sh
limited probative value.

Our seventh objection is also a sens
contacts prior to interviews.

Several witnesses in their statement
contacts prior to interview. This is in par
28, 157, 161, and 166, if I'm not mistaken.

In the case of Witness 161, the pers

interviewed him have been redacted. The Def

to check to what extent these witnesses may

prepared to make the statements which they h

Witness 28, who was a minor at the t
had prior contacts with the investigators.
The Defence notes that the Prosecuti

information on the way in which these interv

ICC-01/04-01/07
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ns who are in danger, but

owed to ensure their

irely dependent on the Office

refore are obviously

which have been taken and
8, 250, 132, and 287 can only
gudjolo to a fair trial as

he very least, and in the

ould only be given very

itive one. It relates to

s refer to priors -- to

ticular the case of Witnesses

ons and/or institutions who
ence therefore has no means
have been influenced or even
ave given.

ime of his interview, also

on has provided no

iews or these meetings and/or
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preliminary contacts have been conducted, on

institutions which may have conducted them.
the reliability and therefore the credibilit
vitiated.

The Prosecution would have you accep
a blanket batch. We believe that it would b
in examining this evidence.

Our eighth objection relates to witn
largely to Witnesses 258, 166, 238, and 250.

Witness 250 is a key person in the t
Prosecution. He was initially a suspect. A
interview he clearly requests the assistance
investigators quite rapidly realise that he
the events, and at the end of the day the in
fashion. | believe that the witness returne
stage, but one can well imagine that this in
by the whole experience.

In any case, the Prosecution has not

had been approached as suspects could provid

account whilst under a considerable -- under
whilst quite naturally having a tendency to
exaggerate that of other persons.

The Defence is very surprised that p
suddenly find themselves granted the status

the Prosecution providing explanations to th

ICC-01/04-01/07
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their content or the
In any case, we believe that

y of these witnesses is

t all statements under -- as

e only proper to be vigilant

ess suspects. Here | refer

heory put forward by the

t the opening of his first

of a lawyer. Then the

was a minor at the time of
terview continues in a normal
d with a document at later

terviewee was quite troubled

explained how persons who
e a credible and reliable
considerable pressure and

minimise their role and

ersons questioned as suspects

of privileged witness without

e Chamber regarding the
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reliability of these witnesses. The Defence
the Chamber that it only grant limited proba
related to these witnesses.

I move on to my ninth objection, whi
status, the status of witness victim.

In many national systems dual status
is not allowed. The European Court of Human
the limits of the role of victims in crimina
that this Chamber could legitimately take in

In its decision of the 17th of Janua
situation in the Democratic Republic of the

Pre-Trial Chamber -- by the way, this is dec
strikes me as particularly important. | quo
opinion, the statute grants victims an indep
proceedings before the court. It should be
independence in particular vis-a-vis the Pro

Criminal Court so that victims can present t

European Court has affirmed on numerous occa

in criminal proceedings cannot be regarded a
that matter, the ally of the Prosecution, th
being clearly different.”

THE INTERPRETER: This is decision 1
herself.

MS. ALIE (interpretation): The Defe

understanding how the self-same person, and

ICC-01/04-01/07
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would therefore seek from

tive value to evidence

ch relates to a troubling

, dual victim-witness status
Rights has specified clearly
| proceedings, and | believe
spiration from that.

ry, 2006, regarding the
Congo, at paragraph 51 the
ision 51. Paragraph 51

te: "In the Chamber's
endent voice and role in
possible to exercise this
secutor of the International
heir interests. As the

sions, victims participating
s either the opponent or, for

eir roles and objectives

01. The interpreter corrects

nce has difficulty

| will take as an example,
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Witness 166 which | have examined in detail.
illustrates the case of how ambiguous it is
both victim status and to be considered a Pr
key witness. Should you allowed the said te
admissible, and | hope that you will not in
which we made under our first objection whic
testimony, only reduced weight should be giv
bringing it to nil if possible.

| have spoken now to my nine specifi
now to my four objections of general nature.

My first general objection is eviden
I've already referred to it briefly. | thin
to the issue of hearsay evidence, a matter w
upon, in particular in relation to Witness 1

We note that the Prosecution quotes
reports from -- or produced by the United Na
to one example here, but we could be more ex
submissions. | would refer to the Prosecuto
Chamber, judgement of the 1st of September,
illuminating. It states that: "The admissi
from UN bodies and NGOs is contingent upon d
reports are reliable prime facie; that is to
that the methodology used to compile the inf
said reports is reliable given the inherent

That is to say that by their nature these re

ICC-01/04-01/07
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This, for instance, is --
for a person to be granted
osecution witness and even a
stimony and consider it
light of the developments
h already discredited that

en to its probative value

¢ objections and will turn

ce, hearsay evidence, and

k that it is useful to return
hich we have already touched
66.

extensively from various

tions and NGOs. | will refer
tensive in our written

r versus Milutinovic, Trial
2006. This ICTY evidence is
bility of reports emanating
emonstrating whether those
say, it must be demonstrated
ormation contained in the
nature of these reports.

ports consist of hearsay."
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The Defence notes that the Proseculti
reliability of the methodology used insofar
reports are not identified or identifiable.
bodies is not necessarily gospel. Itis imp
identified or at least identifiable.

| would just like to give you a very
position advanced by the Prosecutor regardin
you will remember this, you asked that parag
of the document containing the charges be de
by the Prosecutor regarding alleged admissio
based on hearsay and unidentified sources.
the matter in its oral submissions and refer

DRC-0OTP-0129-0267 at page 288, but when we e
footnotes, no dates at which the purported a
The same applies to the other docume
bases itself regarding alleged admissions by
is document DRC-OTP-0152-0286, page 0152-030
I think it is important to specify t
name does not even appear in that document.
My second general observation concer
events.
The Defence team notes that on sever
has tried to outweigh the weakness of the ev
demonstrating events that are unrelated to t

Mr. Ngudjolo. This approach will probably b

ICC-01/04-01/07
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on has failed to prove the
as the sources cited in the
All that is said by UN

ortant that sources be either

illuminating example. The

g the alleged admissions, and
raph 92 -- that paragraph 92
leted, the position advanced
ns by Mr. Mathieu Ngudjolo is
The Prosecutor returned to

red to document

xamine the document we see no
dmissions were made, nothing.
nt on which the Prosecution
Mr. Mathieu Ngudjolo. This

4, paragraph 67.

hat Mr. Mathieu Ngudjolo's

ns the theory of similar

al occasions the Prosecutor

idence presented by

he charges against

ring to mind Article 93 of
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1 the Rules of Procedure and Evidence of the i
2 insist on the fact that it was not included

3 underpinning the ICC.

4 The example of what | am mentioning

5 of the attack on Mandro, Tchomia, or Bunia.
6 the Prosecutor, by tending to introduce a mo
7 causing Mr. Ngudjolo a prejudice which is by
8 probative value with the allegations made by
9 s particularly at odds with a fair trial to

10 the presumption of evidence and to argue in
11 that aren't actually referred to your Chambe
12 the probative value of the allegations of th
13 the charges and are not part of the document
14  charges held against him. And therefore, to
15 distinguish the charges against him from the
16 systematically committed in Ituri is -- goes
17 the rights of the Defence.

18 Our third general observation concer

19 detailed document containing the charges tha

20 Prosecution on the 4th of July, 2008, and he
21 in French, page 56, lines 1 to 6.
22 The Defence notes thatitisnota s

23 hence itis not contrary to what the Prosecu

24 amendment to be made to the document contain

25 consider that pursuant to Article 61(4) of t
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nternational tribunals, and |

in the legal texts

is quite telling in the case
The Defence observes that
de of proof by analogy is

far greater than the

the Prosecution. Indeed, it
submit that facts covered by
favour of these -- for facts

r. We therefore submit that
e Prosecutor are unrelated to
containing the charges or
force Mr. Ngudjolo to
crimes that were

against -- is at odds with

ns the amendment of the
t was requested by the

re | refer to the transcript

ubstantive error and that
tion claims as simple
ing the charges. Thus, we

he Statute and Rule 121(4) of
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the Rules of Procedure and Evidence, that th
12th of June to amend the document containin

the amendment requested by the Prosecution,

requested through an amendment in accordance

mentioned above, should be rejected outright

My fourth and last general observati
made by the Legal Representatives of Victims
touches upon the request for participation m
colleagues. | -- this observation is what y
July, 2008, because these forms do not const
second observation relates to the observatio
colleague, Ms. Massidda, by recalling the ev
Prosecutor and by giving the requests made b
as corroborating material. She, in our opin
evidence.

Mr. Ngudjolo's Defence would like yo
conclusions from the said evidence in establ
of substantial grounds if you were to do so.

To conclude, and | will only take fe
| will be brief, Mr. Ngudjolo's Defence woul
of the parties to the fact that the -- the p
this stage are not limitative. Challenges o
the admissibility of evidence and to the the
the Prosecutor, the case Prosecutor -- repre

be made should your Chamber decide to refer
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e Prosecutor had until the
g the charges and that hence
as it should have been

with the provisions

on relates to the statements
. The first observation

ade by some of our learned
ou recalled on the 7th of
itute evidence. And the

n made by my learned
idence adduced by the

y the victims she represents

ion, is indirectly presenting

ur Chamber not to draw any

ishing the existence or not

w more minutes of your time,
d like to draw the attention
resentation of objections at

r subsequent challenges to
ory and record presented by
sented by the Prosecutor, can

the case to the Trial
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Chamber, and the Defence hence states clearl
right to challenge the charges, the common -
involvement of Mr. Ngudjolo on the Bogoro at
President, your Honours, learned col
thank you on behalf of Mr. Ngudjolo's Defenc
carefully, and this draws my conclusion to a
you.
PRESIDING JUDGE KUENYEHIA: Thank yo
Defence.
That concludes our presentation for
today for Mr. Kilenda and his team to presen
morning we will start with the Office of the
final closing statements. So the hearing is
tomorrow morning. Thank you very much.
MS. MASSIDDA: President, with your
Madam President.
As you know, tomorrow morning also t
PRESIDING JUDGE KUENYEHIA: Ms. Mass
much aware of that fact and will deliver a d
MS. MASSIDDA: Thank you, your Honou
be ready tomorrow for the closing statements
PRESIDING JUDGE KUENYEHIA: The Cham
MS. MASSIDDA: Okay. Thank you.
COURT USHER: Allrise.

The hearing ends at 10.33 a.m.
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y that it reserves itself the

- on the common plan and the
tack.

leagues, | would like to

e team for listening

n end at this stage. Thank

u very much, team Ngudjolo

today, because we had slated
t their evidence. Tomorrow
Prosecutor making their

adjourned until 9.00

leave. Thank you,

he legal representative of --
idda, the Chamber is very
ecision today.

r. This means that | need to
?

ber will issue a decision.
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After review by STIC and approval of the Pre-Tr

propositions of corrections have been brought i

1)page 8 lines 9-11:
“The documents relating to this witness are *DR
*DRC-OTP-1007-0026, DRC-OTP-1007-0027, DRC-OTP-
*DRC-OTP-1007-0083.”
replaces

page 8 lines 9-10,

“The documents relating to this witness are DRC

DRC-OTP-1007-0027, DRC-OTP-1007-0029, and DRC-O

2) English transcript, page 12 lines 16-17

“See, for instance, the elements referenced und
pages 554,”

replaces

“See, for instance, the elements referenced und

DRC-OTP-0140-530 -- 553, pages 554,”

3) English transcript, page 13 lines 15-17:
“Moreover, the Defence notes that according to
dated 17 January 2006, initially transmitted un
Procedure and Evidence “

replaces
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ial Chamber I, the following

n the transcript:

C-OTP-1007-0002,

1007-0029, and

-OTP-1007-002, DRC-OTP-0026,

TP-007-0083.”

er numbers *DRC-OTP-0140-553,

er numbers

document *DRC-OTP-0150-032,

der Rule 77 of the Rules of
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1 “Moreover, the Defence notes that according to document DRC-OTP-0050-032,
2 dated 7 -- 17 January, that concerning Rule 737 of the Rules of Procedure

3 and Evidence “

5 4) English transcript, page 21 lines 8-9:

6 “and *DRC-OTP-1018-0202, and the same ending wi th 0203, 0204, 0205, 0206,

7 and 0207.”

8 replaces

9 “and DRC-OTP-1018-01 -- sorry, 2 -- 0202, 0203, 0204, 0205, 0206, and 0207.”
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