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 1             International Criminal Court 

 2             Pre-Trial Chamber I 

 3             Situation Democratic Republic of the  Congo - ICC-01/04-01/07 

 4             Status Conference - Open Session 

 5             Tuesday, 3 June 2008 

 6             The hearing starts at 2.10 p.m. 

 7             COURT USHER:  All rise.  The Interna tional Criminal Court is now 

 8     in session.  Please be seated. 

 9             SINGLE JUDGE STEINER:  Good afternoo n.  Please first of all I 

10     would like the Court Officer to -- to bring the -- the security officers 

11     to bring the detainees in. 

12             (The detainees entered court) 

13             SINGLE JUDGE STEINER:  Let me first welcome Mr. Germain Katanga 

14     and Mr. Mathieu Ngudjolo Chui, who are prese nt at this hearing.  And as 

15     provisionally provided before and as decided  now in the decision 

16     implementing the Appeals Chamber judgement c oncerning languages issued 

17     yesterday, Mr. Germain Katanga is provided a t this hearing in accordance 

18     with the Regulation 61(1)(d) of the regulati on with interpretation into 

19     Lingala.  I have also been informed that thi s interpretation is available 

20     to Mr. Mathieu Ngudjolo Chui if he so wishes . 

21             So I ask please now the Court Office r to call the case. 

22             COURT OFFICER:  (Interpretation) Sit uation in the Democratic 

23     Republic of the Congo, in the case of the Pr osecutor versus Germain 

24     Katanga and Mathieu Ngudjolo Chui, ICC-01/04 -01/07. 

25             SINGLE JUDGE STEINER:  I would like to welcome the Prosecution, 
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 1     the Defence for Germain Katanga, the Defence  for Mathieu Ngudjolo Chui, 

 2     the Legal Representatives of the Registrar, the Legal Representatives of 

 3     Victims.  And I would like, please, all team s to introduce themselves 

 4     starting by the Prosecution. 

 5             MR. MacDONALD:  Thank you, your Hono ur.  The Office of the 

 6     Prosecutor will be represented today by Ms. Florence Darques-Lane, 

 7     Ms. Krisztina Varga, Ms. Anneliek Hendriks, Ms. Ian Bulmer, and myself 

 8     Eric MacDonald. 

 9             MR. SLUITER:  Good afternoon, your H onour.  For the Defence of 

10     Mr. Germain Katanga, Sophie Menegon, Carolin e Buisman, and myself, Goran 

11     Sluiter.  David Hooper apologises for not be ing present today at this 

12     hearing.  He will certainly attend the heari ng of the 10th of June. 

13             SINGLE JUDGE STEINER:  Mr. Kilenda. 

14             MR. KILENDA (interpretation):  Thank  you, your Honour.  The 

15     Defence of Mathieu Ngudjolo Chui is composed  of Ms. Maryse Alie, a 

16     barrister at the Brussels Bar and Legal Assi stant in our team; Aurelie 

17     Roche, our Case Manager; and I am Mr. Jean P ierre Kilenda, the permanent 

18     Defence counsel of Mr. Ngudjolo and a barris ter at the Brussels Bar. 

19             SINGLE JUDGE STEINER:  Thank you.  R epresentatives of the 

20     Registrar. 

21             MR. DUBUISSON (interpretation):  Tha nk you, your Honour.  On the 

22     Registry Bench I am accompanied by Fiona Mck ay representing the Division 

23     of Victims and Counsel.  Abdoul Aziz Mbaye, who is a lawyer in the 

24     immediate office the Division of Victims and  Counsel; and I am Marc 

25     Dubuisson, Director of the Division of Court  Services representing the 
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 1     Registrar. 

 2             SINGLE JUDGE STEINER:  Thank you.  L egal Representatives of 

 3     Victims. 

 4             MS. BAPITA (interpretation):  Thank you, Your Honour.  I am 

 5     Ms. Bapita and I am representing a number of  victims, 291, and two others 

 6     and I am assisted here by Paolina Massidda, the principal counsel of the 

 7     Office of Public Counsel for Victims. 

 8             MS. MASSIDDA (interpretation):  Good  afternoon, your Honour.  The 

 9     OPCV has been asked to assist the two teams at this hearing and at future 

10     hearings.  The OPCV has set up two teams at the office because the 

11     arrangements for participation as agreed by the Single Judge are 

12     different for the two teams.  Thus Ms. Carol ine Walter shall be assigned 

13     to Ms. Bapita and Orchlon Narantsetseg shall  be assigned to Mr. Keita 

14     and Mr. Gillissen.  Mr. Gillissen is not pre sent at this hearing. 

15     Mr. Keita has informed us that he would be u nable to attend this hearing. 

16     We have also been informed that Mr. Gillisse n should have been at the 

17     hearing but we have not yet heard from him o r seen him in the building. 

18     We have tried to contact him but have not ha d a response.  So if the 

19     hearing judges it appropriate I could repres ent him at this hearing, but 

20     I do not power of attorney in writing. 

21             SINGLE JUDGE STEINER:  Since you men tioned that both 

22     representatives asked for your support, so I  think I see no problem that 

23     you represent the victims represented by Mr.  Gillissen. 

24             MS. MASSIDDA:  Thank you. 

25             SINGLE JUDGE STEINER:  Thank you.  S o going to the agenda of this 
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 1     Status Conference, we'll focus on the compli ance of the calendar 

 2     established on the decision number 459 issue d on 29th April 2008.  Then 

 3     we'll move to the status of the compliance b y the Prosecution with its 

 4     disclosure obligations for the purpose of th e Confirmation Hearing.  As 

 5     always, I would like to -- before starting t he agenda to go into some 

 6     preliminary matters, most related to some lo gistical issues concerning 

 7     both Defence teams.  So if this way of proce eding is agreeable to the 

 8     parties, we can then proceed.  And then we'l l start with the preliminary 

 9     matters. 

10             And first I would like to listen to Maitre Kilenda.  The issue 

11     related to the appointment of an intern for its Defence team, that was an 

12     issue discussed at last -- in the last Statu s Conference.  I would like 

13     to know if this question has been properly a ddressed by the Registry, and 

14     also whether the Defence of Mr. Germain Kata nga and Mathieu Ngudjolo Chui 

15     have any further issues in relation to the c omposition of their teams and 

16     then we'll go into the other logistical issu es. 

17             Maitre Kilenda, please. 

18             MR. KILENDA (interpretation):  Thank  you, your Honour.  We would 

19     like to take advantage of this opportunity t o thank the Registry, which 

20     has taken all necessary steps to ensure that  our intern could begin 

21     working in our team.  I'm therefore happy to  inform you that since 

22     yesterday Ms. Anne-Marie Belduva [phoen] has  been working in our team as 

23     an intern.  So as you now see there are four  members of the team and this 

24     means that we shall be able to deal with the  upcoming hearing in due 

25     course.  There are no further issues regardi ng the composition of our 
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 1     team. 

 2             JUDGE STEINER (interpretation):  Tha nk you. 

 3             MR. SLUITER:  Thank you, no particul ar applications except for 

 4     the application for review which I submitted  early January, mid-January 

 5     to be admitted as counsel is still pending w ith the Presidency.  I have 

 6     requested the Presidency to take a decision well in advance of the 

 7     Confirmation Hearing because this would be i n the best interests of 

 8     everybody, but no decision has been taken ye t. 

 9             SINGLE JUDGE STEINER:  Thank you.  I n relation to the composition 

10     of Defence teams, I would like to ask the Re gistry if it has something to 

11     comment on this or to add. 

12             MR. DUBUISSON (interpretation):  No,  your Honour.  We have no 

13     comments to make. 

14             SINGLE JUDGE STEINER:  Thank you ver y much.  Another issue that 

15     has been discussed in -- in our last Status Conference was the issue 

16     related to computer access and software trai ning and mainly in relation 

17     to Mr. Germain Katanga.  At that Status Conf erence Mr. Hooper informed 

18     the Single Judge that Mr. Katanga was having  some difficulties in his 

19     training because his training was being prov ided in English, the training 

20     in -- in basic -- basic computer programmes.   So I would like to listen 

21     from the Defence of Germain Katanga whether this problem has been 

22     properly addressed by the Registry. 

23             MR. SLUITER:  Yes.  Thank you, your Honour.  There is improvement 

24     in this area, so it's -- we are informed tha t it's going better. 

25             SINGLE JUDGE STEINER:  Would the Reg istry like to add something 
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 1     on this matter. 

 2             MR. DUBUISSON (interpretation):  We have no comments. 

 3             SINGLE JUDGE STEINER:  Mr. Sluiter w hen you mentioned improved, 

 4     that means that Mr. Katanga has already been  training in -- in the 

 5     language that he understands; is that correc t? 

 6             MR. SLUITER:  That is my understandi ng that's the case. 

 7             SINGLE JUDGE STEINER:  Thank you ver y much.  The other issue 

 8     raised in the last Status Conference was in relation to the difficulties 

 9     faced by Mr. Katanga and Mr. Ngudjolo Chui, family members to be provided 

10     with passports and visa in order to visit Mr . Katanga and Mr. Ngudjolo 

11     Chui.  I would like to listen from both Defe nce teams whether there has 

12     been any improvement on this issue of passpo rts and visas. 

13             MR. SLUITER:  Yes, thank you, your H onour.  We are waiting for 

14     more than two months for passports to be iss ued in the DRC.  Apparently 

15     there's no progress in this area.  So this i s a matter of concern.  We 

16     are still waiting, and we're not sure if and  when passports will be 

17     issued.  So we're not sure what can be done in this area and how the 

18     Court can assist.  So we're hopeful of cours e that things will start 

19     moving because it is a matter of concern. 

20             SINGLE JUDGE STEINER:  Thank you.  M aitre Kilenda. 

21             MR. KILENDA (interpretation):  Thank  you, your Honour.  The 

22     process is ongoing as regards Mathieu Ngudjo lo.  We don't have any 

23     specific matter to raise.  The passport issu e persists.  I had stressed 

24     at the last Status Conference that the compe tent authorities at the court 

25     needed to liaise with the Congolese authorit ies to ensure that passports 
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 1     could be issued.  I personally had somebody who travelled to Brussels 

 2     with documents. 

 3             Mr. Mathieu Ngudjolo has been in con tact with those officers 

 4     following this issue, and he has been asked to ask his spouse to bring 

 5     photos.  That is the current situation, and we rely on the competent 

 6     departments to ensure that the matter progre sses. 

 7             SINGLE JUDGE STEINER:  Registry, upd ate the Chamber in relation 

 8     to the contacts that maybe have been made or  not with the Congolese 

 9     authorities in relation to this issue. 

10             MR. DUBUISSON (interpretation):  Yes .  We have taken good note of 

11     the various recommendations and suggestions which have been made in 

12     particular by Mr. Kilenda and others involve d in this matter.  We have 

13     worked on similar issues for another detaine e.  We are familiar with the 

14     issues involved in issuance of these documen ts also for the relocation of 

15     witnesses, et cetera, and we rely on the Con golese authorities, but we 

16     are mindful of the fact that we -- that the time is pressing and we would 

17     like to see progress. 

18             At this point in time a lawyer in ou r department is in contact 

19     with the Congolese authorities, and we hope that this will yield results. 

20     In any case, there will soon be a visit by t he Registrar, I think that 

21     will be in two or three weeks' time, and dur ing that visit there will 

22     also be discussions and this matter of passp orts and visas will be 

23     addressed at a higher level. 

24             SINGLE JUDGE STEINER:  Thank you, Mr . Dubuisson. 

25             I think in relation to the issues ra ised in the last Status 
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 1     Conference, logistical issues, I don't have any other notes in my -- my 

 2     agenda.  I would like to ask both Defence te ams if they have -- whether 

 3     they have anything to add in relation to the se logistical issues before 

 4     we go ahead with the agenda. 

 5             Mr. Sluiter? 

 6             MR. SLUITER:  No thank you. 

 7             SINGLE JUDGE STEINER:  Maitre Kilend a? 

 8             MR. KILENDA (interpretation):  Your Honour, we have nothing to 

 9     add. 

10             SINGLE JUDGE STEINER:  So I have ano ther issue to be discussed 

11     before we go into the details of the calenda r and the disclosure, and I 

12     would like to call the attention, especially  of the Legal Representatives 

13     of Victims and the OPCV that as explained by  Madam Paolina Massidda, we 

14     have two members of the office for Public Co unsel for Victims, one of 

15     them assisting directly Maitre Bapita and th e other assisting 

16     Mr. Gillissen.  On the other hand if I'm cor rect a member of the Office 

17     of Public Counsel for Defence is assisting t he Defence of Mr. Mathieu 

18     Ngudjolo Chui from outside the courtroom thr ough access to realtime 

19     transcripts of the present hearing and commu nication with Defence counsel 

20     through e-mail. 

21             That was requested by Mr. Kilenda an d was granted by the 

22     Single Judge.  Any problems in this communic ation, Maitre Kilenda? 

23             MR. KILENDA (interpretation):  That is correct but not directly 

24     today.  We know that there is a decision iss ued by your Chamber giving us 

25     the right to have the Office of Public Couns el to follow the hearings in 
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 1     realtime, but at this point we do not have a  representative of this 

 2     office in the courtroom. 

 3             SINGLE JUDGE STEINER:  There's no re presentative, but I would 

 4     like to check with you whether the Office of  Public Counsel is assisting 

 5     you from outside the courtroom. 

 6             MR. KILENDA (interpretation):  No, n ot for the time being. 

 7             SINGLE JUDGE STEINER:  Has the Regis try some comment on this, 

 8     because I thought it was for all hearings th at the communication would be 

 9     open between Defence team and OPCD. 

10             MR. DUBUISSON (interpretation):  It is indeed.  That is how we 

11     understood this request.  If the Office of P ublic Counsel for the Defence 

12     is not assisting Mr. Kilenda regularly, whic h is what we thought, then I 

13     wonder as to the decision that was being tak en, because it would mean 

14     that the decision was not taken advisedly. 

15             SINGLE JUDGE STEINER:  So I would as k the Registry soon after 

16     this Status Conference to check with the Off ice of Public Counsel for the 

17     Defence if there has been any misunderstandi ng in relation to the 

18     decision of the Single Judge to have OPCD as sisting Defence of 

19     Mr. Ngudjolo Chui in all hearings.  Thank yo u. 

20             So -- 

21             MR. KILENDA (interpretation):  Your Honour. 

22             SINGLE JUDGE STEINER:  Ms. Bapita. 

23             MS. BAPITA (interpretation):  Thank you, Your Honour, for giving 

24     me the floor.  With regard to this point, I' d like to draw your attention 

25     to a point I wish to emphasise.  The legal r epresentative assisted 
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 1     whether or not by the OPCV receives this ser vice to alleviate a problem 

 2     of the Defence team, of the team.  We do not  have a case manager.  We do 

 3     not have anyone or assistance to help us to follow the hearings, take a 

 4     note, make summaries while we are interested  in putting a case to the 

 5     Court.  In view of this, we decided -- we th ought that the OPCD could 

 6     come and play that role.  If the OPCV is doi ng this, it is because we do 

 7     not have this staff.  When the Registry will  provide this staff, then the 

 8     OPCD's problem -- or OPCV's presence in the courtroom will depend on a 

 9     case-by-case determination.  I don't have an  assistant, and I can't do 

10     everything to make summary, follow the heari ngs, and participate, and 

11     this has been going on since 2006, and I do not know why.  Thank you. 

12             SINGLE JUDGE STEINER:  Thank you, Ms . Bapita.  I was about to 

13     give the floor to the Legal Representative o f Victims on this issue but I 

14     took note of your comments, but you have opp ortunity to go again with -- 

15     to bring again your comments after I just po se the question.  I would 

16     like to pose a question.  I would like to li sten from the Prosecution, 

17     both Defence teams, the Registry, in relatio n to specific questions that 

18     I would like to have the opportunity to pose .  And the things that we 

19     received recently, 97 applications for new v ictims to participate in 

20     the -- in the case Prosecution versus -- Pro secution versus Germain 

21     Katanga and Mathieu Ngudjolo Chui.  The deci sion will be issued early 

22     next week, and as a result of the decision i t's very likely that the 

23     number of legal representatives will increas e. 

24             So that's why I would like to listen  from Prosecution and the 

25     Defence for Germain Katanga, Mathieu Ngudjol o, the legal representatives 
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 1     of victims, and then Maitre Bapita will have  opportunity to renew its 

 2     observations, and the same as representative s of OPCV, on the following 

 3     matter:  The possibility that members of the  OPCV, in the same way as the 

 4     counsels of the OPCD are assisting Mr. Ngudj olo, that this assistance can 

 5     be made from outside the courtroom via acces s to realtime transcripts of 

 6     the hearings and e-mail communication, since  as soon as we have more 

 7     legal representatives, we don't have by no w ay how to accommodate each 

 8     legal representative with a representative o f the OPCV. 

 9             So I don't know whether the Prosecut ion and Defence teams have 

10     any observations, but I would like to -- to gather their observations 

11     because the Single Judge will have to decide  on this issue as soon as 

12     possible.  So that's why in this hearing I - - I'm asking for observations 

13     of the parties and participants.  So startin g by the Prosecution. 

14             MR. MacDONALD:  I understand, your H onour, that at the moment 

15     OPCV is not representing any applicants or r ecognised applicants.  So we 

16     have no objection, your Honour, for OPCV to have the same access as the 

17     OPCD has with the team of Mr. Kilenda, excep t if for some reason OPCV was 

18     to represent a victim, a recognised victim, accepted victim in the case, 

19     well then obviously the situation would be d ifferent we submit. 

20             SINGLE JUDGE STEINER:  Mr. Sluiter. 

21             MR. SLUITER:  Thank you.  I see no i mmediate objections, but this 

22     is a matter which we would like to reflect o n more carefully. 

23             SINGLE JUDGE STEINER:  Mr. Kilenda. 

24             MS. ALIE (interpretation):  Your Hon our, Mr. Kilenda has asked me 

25     to take the floor on his behalf with regard to the OPCV's assistance.  We 
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 1     have no remarks at this point.  Depending on  how the applications are 

 2     accepted, then we will make submissions. 

 3             I just want to make some clarificati on regarding something that 

 4     was said about the OPCD.  We did not make a formal request, a formal 

 5     request for the OPCD to attend this hearing,  but we are putting your 

 6     decision to good use, and I would like to ma ke this clear.  Thank you. 

 7             SINGLE JUDGE STEINER:  Thank you.  M r. Dubuisson. 

 8             MR. DUBUISSON (interpretation):  I t hink we should examine the 

 9     problem from a broader perspective.  Access to the hearing is access to 

10     information.  Some information is for the ti me being under seal.  Some 

11     hearings will be closed sessions.  What was requested by the Office of 

12     Public Counsel for the Defence refers not on ly to public hearings but 

13     also possibly to closed hearings or other he arings. 

14             So given that the same thing is gran ted to the OPCD and the OPCV, 

15     does this implicitly recognise the fact that  the victims or the office 

16     may have access to all information under sea l which will be discussed 

17     within this courtroom?  So for technical rea sons it would be important 

18     for us to know that, because on each occasio n we will have to change 

19     access rights, for example, to LiveNote, the  transcript, and to other 

20     information.  So we would like to be sure th at we are indeed talking 

21     about the same thing when we talk about acce ss to the hearing. 

22             SINGLE JUDGE STEINER:  We are just w aiting for the expiring of 

23     the deadline under the decision on the modal ities of information in order 

24     to start implementing such decision, which m eans that those non-anonymous 

25     witnesses, not the witnesses themselves but their legal representatives 
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 1     will have access to confidential materials a nd will be present at closed 

 2     sessions.  So as soon as the decision enters  into force, this will be the 

 3     pictures, so for those victims -- for those legal representatives of 

 4     anonymous witness, their support of the OTP can or could in theory be 

 5     made via e-mail also as access to the transc ripts. 

 6             MR. DUBUISSON (interpretation): So a s you put it, I am in 

 7     complete agreement. 

 8             SINGLE JUDGE STEINER:  Thank you.  N ow I would like to listen to 

 9     ask if Maitre Bapita would have something el se to add, and then I would 

10     like to listen from Madam Paolina Massidda. 

11             MS. BAPITA (interpretation):  I have  something to add.  I would 

12     like to emphasize the fact that the solution  to this problem cannot 

13     objectively be decided upon until the regist ry provides us with 

14     assistance.  Why do I say this?  I am dealin g with what Mr. Dubuisson's 

15     concern regarding access to information and access to the hearing -- 

16             SINGLE JUDGE STEINER:  Sorry to inte rrupt you, but you need to 

17     speak a little slowly because of the transla tion into Lingala, the 

18     interpretation into Lingala. 

19             MS. BAPITA (interpretation):  Thank you for your comment. 

20             I was saying that the solution to th is concern can only be 

21     provided objectively when we have assistance  in our teams because the 

22     legal representative is the best judge of wh ether he or she will need 

23     assistance of the OPCV for one hearing or an other because the OPCV, the 

24     service it is providing now it is providing because there are no 

25     assistants.  So if you deal with this during  a hearing for -- as legal 
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 1     representatives, the legal representative wi ll be in a position to 

 2     determine whether he or she requires OPCV as sistance or not.  Then, if 

 3     you're asked what decision to be taken -- is  to be taken today then we 

 4     would say that the OPCV would assist us duri ng the hearing and somebody 

 5     else will be preparing e-mails and we also - - will have to be here for 

 6     the hearing and we will not have time to do all these things and we would 

 7     be quite distracted.  So if we do not have t his issue of the assistant 

 8     resolved, we cannot make any practical and o bjective -- may take any 

 9     practical and objective measures. 

10             SINGLE JUDGE STEINER:  Ms. Massidda.  

11             MS. MASSIDDA:  Thank you, your Honou r.  I will try and give an 

12     overview on the way in which we are working at the moment.  Maybe it's 

13     useful to understand the way in which we are  supporting the Katanga 

14     Ngudjolo Chui case.  We are aware at the mom ent in our assessment that 

15     probably two more legal representatives will  be allowed to participate at 

16     the confirmation of the charges hearing.  It 's our own assessment in 

17     accordance with the information we have from  different legal 

18     representatives.  We are also aware of the f act that the Single Judge 

19     ruled different modalities of participations .  We have estimated, in 

20     consultation with the legal representative, that the office can create 

21     two different teams for anonymous victims an d non-anonymous victims.  The 

22     team is at the moment composed of two person s per Maitre Bapita and two 

23     persons per Maitre Kita and Gillissen. 

24             One person will assist in the courtr oom.  Another person will 

25     assist outside the courtroom for one very si mple reason.  During the 
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 1     hearing there is a need to assist the legal representative with checking 

 2     e-mails, checking transcripts, make a notati on in notes to LiveNote, et 

 3     cetera, et cetera.  This is not possible for  the legal representatives at 

 4     the moment because they are alone.  They hav e no case manager.  They have 

 5     no assistants.  So in principle, the members  of the office are also 

 6     acting at this moment in time as part of the  legal representative team. 

 7     Pending any decision in accordance with the legal assistants paid by the 

 8     court on the issue of the team to be effecte d to each legal 

 9     representative who has requested it.  And in  my knowledge, at least two 

10     teams for this case have already request leg al assistance paid by the 

11     court including the assistance of a team.  T his is the information that I 

12     have from the legal representatives. 

13             We will be ready, of course, to work  outside the courtroom, but I 

14     repeat at the moment this seems not feasible  for the simple reason that 

15     there is no other assistants courtroom for t he legal representative. 

16     There is one counsel and that's it.  This is  the only reason why the 

17     office is continuing at the express request of the legal representative 

18     to appear. 

19             The agreement we have at the moment with the legal representative 

20     is that the office will assist them until th e issue of their team is 

21     solved by the Registry and a team is effecti vely composed.  After this 

22     the office will provide each team of legal r epresentative with normal 

23     standard job providing legal researches and legal advices and maybe 

24     appearing before a Chamber if the legal repr esentative will request the 

25     principal counsel or other counsel of the of fice to appear in respect of 
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 1     very specific legal issues en verbiov [phoen ], or if they will request 

 2     members of the office to appear following po wer of attorney if they are 

 3     not able to attend a certain hearing. 

 4             Finally, I would like also to inform  the Single Judge that at 

 5     present all the information is secured withi n the office, meaning that 

 6     also for access to the transcript, to Ringta il, to LiveNote, to all the 

 7     different systems there is a specific access  for each member of the 

 8     office in accordance with the task this pers on is performing for one team 

 9     or for the other, from one case or for the o ther, from one situation or 

10     another situation, because we need to avoid conflict of interest, but I 

11     also need to manage the human resources that  I have.  That's the reason 

12     why the office is as tried, and at the momen t I think it's working, maybe 

13     we need to ask Maitre Bapita and have legal representatives -- but this 

14     is the way in which we are working at the mo ment. 

15             Of course we will conform with any o rder or decision by the 

16     Single Judge and/or the Chamber, but I think  there are practical 

17     impossibility at the moment for following th e hearing only outside the 

18     courtroom.  Thank you. 

19             SINGLE JUDGE STEINER:  Thank you ver y much.  I would like to ask 

20     Mr. Dubuisson in relation to the request for  legal assistance paid by the 

21     court, if the Registry can foresee a deadlin e for the answer to be given 

22     to the legal representatives because the Con firmation Hearing is really 

23     close. 

24             MR. DUBUISSON (interpretation):  Wit h your leave, I shall give 

25     the floor to Ms. Fiona Mckay. 
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 1             MS. MCKAY:  Thank you, your Honour.  The Registry is anticipating 

 2     that the number of legal teams that will be -- that will be participating 

 3     representing victims and the composition of those teams will be 

 4     considered after the Chamber makes its decis ion on the pending 

 5     applications for participation. 

 6             SINGLE JUDGE STEINER:  Then the Regi stry will have to work 

 7     really, really fast. 

 8             Please. 

 9             MS. ALIE (interpretation):  Thank yo u.  Mr. Ngudjolo's Defence 

10     team would like to say something with regard  to access to LiveNote 

11     outside the courtroom.  We are opposed to th e fact that OPCV should have 

12     access to all non-public information, becaus e the OPCV can have access to 

13     what is public already.  So what the OPCD ca n provide as assistance is 

14     limited to public sessions and not at all an ything that is common covered 

15     by the confidential or ex parte description.   Thank you. 

16             SINGLE JUDGE STEINER:  The OPCD acce ss to -- to the courtroom and 

17     the hearings and LiveNote was granted by the  Single Judge according to 

18     the request made by Maitre Kilenda. 

19             MS. ALIE (interpretation):  Yes, you r Honour.  I would like to 

20     clarify this.  In light of further developme nt and the request that has 

21     been made today, since you've asked us to gi ve you our opinion.  Thank 

22     you. 

23             SINGLE JUDGE STEINER:  Thank you ver y much.  The Single Judge 

24     will take care of this comment made by Maitr e Kilenda's team. 

25             So now I think we can finally get in to the specific issues of the 
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 1     agenda, and first just some remarks on the c ompliancy with the calendar 

 2     of the proceedings leading to the Confirmati on Hearing. 

 3             So first mentioning Prosecution dead lines.  The Single Judge 

 4     notes that yesterday the Prosecution filed i ts request for redactions 

 5     concerning those documents to be included in  the Prosecution additional 

 6     list of evidence.  The Single Judge observes  that the request for 

 7     redactions referred to interview notes, inte rview transcripts, statements 

 8     and documents relating to Witnesses 132 and 238, which are subject of the 

 9     decision number 523 issued on 28th May, 2008 , and Witness 243, also an 

10     alleged victim of sexual violence offences f or which the Single Judge had 

11     already granted anonymity and authorised the  Prosecution to rely in a 

12     summary of her statement in its decision 362  issued on 3rd April 2008. 

13             The Prosecution request will be deci ded upon by Monday at the 

14     latest, so that the relevant interview notes , interview transcripts, 

15     statements and related documents can be disc losed to both Defence with 

16     the redactions authorised by the Single Judg e, if any, by 12 June 2008 at 

17     the latest.  Moreover, by this date the Pros ecution will have also to 

18     file with the Registry the originals of such  evidence as well as 

19     electronic copies with the redactions author ised by the Single Judge and 

20     with the details required by the e-Court Pro tocol. 

21             The Single Judge also reminds the Pr osecution that the 

22     Prosecution has until 12 June 2008 to file t he Prosecution amended 

23     charging document and Prosecution additional  list of evidence. 

24             The Single Judge will not accept any  Prosecution's delay at this 

25     stage.  Thus if the Prosecution does not com ply with these deadlines, the 
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 1     additional charges and evidence that Prosecu tion may bring at this stage 

 2     will be rejected in limine.  Moreover, any o ther Prosecution request for 

 3     redactions will be rejected in limine as the  time limit for the filing 

 4     has already expired. 

 5             In relation to Defence deadlines, th e Single Judge would like to 

 6     observe that no request for redactions were filed by any of the Defence 

 7     teams.  As a result, both Defences will have  to disclose to the 

 8     Prosecution the evidence included in their r espective list of evidence to 

 9     be filed on 12 June 2008 without any redacti on. 

10             Moreover, such evidence will have --  the Defence will have to 

11     file the originals of such evidence as well as electronic copies without 

12     any redaction and with the details required by the e-Court Protocol by 

13     23rd of June, 2008. 

14             In relation to the evidence to be in cluded, if any, in the 

15     Defence additional list of evidence, the Def ence has until 16 June 2008 

16     to file requests for redactions.  Upon makin g -- the making of those 

17     requests, the Single Judge will decide on an  expeditious basis so that 

18     the evidence can be disclosed to the Prosecu tion with the authorised 

19     redactions, if any, by no later than 20 June  2008. 

20             Single Judge would like to remind De fence that 20 June 2008 is 

21     also the deadline for the filing by the Defe nce of their respective 

22     additional list of evidence, if any, and the n the originals of the 

23     evidence included in this additional list, a s well as the electronic 

24     copies, and with the details required by the  e-Court Protocol are to be 

25     filed by 23 June 2008. 
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 1             In relation to victims' deadlines, i n principle the decision on 

 2     the set of procedural rights for non-anonymo us victims shall be given 

 3     full effect next Monday, 9 June, unless ther e is a request for suspensive 

 4     effect in any request for leave to appeal ag ainst the decision on 

 5     limitations issued last Friday. 

 6             Moreover, early next week a decision  on the pending victims' 

 7     application will be issue. 

 8             Afterwards on Tuesday, the 10th of J une, a hearing will be held 

 9     before the Presiding Judge to discuss the sp ecific schedule of the 

10     Confirmation Hearing.  A proposal prepared b y the Chamber will be handed 

11     over to the parties and participants this Fr iday at the latest.  However, 

12     the Single Judge would like to know now if t he Prosecution or the 

13     Defence, if they intend, this is an importan t point in order to allow the 

14     Chamber to prepare the proposal, whether the  Defence intend to -- and the 

15     Prosecution intend to rely on audio or visua l evidence at the 

16     Confirmation Hearing because this has an imp act on the schedule given the 

17     need to provide for Lingala interpretation t hroughout the whole 

18     Confirmation Hearing. 

19             So in relation to the calendar leadi ng to the Confirmation 

20     Hearing, I will give the floor first for the  Prosecution, then both 

21     Defence teams for any comments on these -- t hese issues, and more 

22     specifically in relation to the possible use  of audio or video evidence 

23     at the Confirmation Hearing. 

24             Prosecution, please. 

25             MR. MacDONALD:  We have on our list of evidence, your Honour 

ICC-01/04-01/07-T-31-ENG ET WT 03-06-2008 20/32 NB PT



Status Conference – Open Session  Page 21 

ICC-01/04-01/07  Tuesday, 3 June 2008 

 1     videos, or at least on our amended list the video that we want one -- or 

 2     two videos.  One video is 30 send seconds lo ng.  It's Mr. Katanga 

 3     identifying himself.  Unless the Defence is willing to admit that there 

 4     is no identity problems, coming from a commo n law system and the fact 

 5     that we don't have witnesses for confirmatio n, the Prosecution does not 

 6     have a witness that can say the person over there is Mr. Germain Katanga, 

 7     so the best way of doing that is to present a video which -- where -- by 

 8     which Mr. Katanga at times identifies himsel f as Mr. Germain Katanga. 

 9             The same thing for Mr. Mathieu Ngudj olo.  Now, for -- in the case 

10     of Mr. Ngudjolo, the video has additional qu alities that we would like to 

11     present.  Obviously there's a transcript of that, and this transcript 

12     will also be disclosed or is being disclosed  and will be made available, 

13     but the purpose is not to watch the video in  its entirety, the entire 

14     video is being provided, but it's only an ex cerpt that could be a few 

15     minutes, and we can fast forward to the rele vant excerpts. 

16             Now, this touches upon a point, your  Honour, and I take this 

17     opportunity because I understand it's not a point that was addressed 

18     before going into the calendar decision, but  if goes to the overlap 

19     between the two cases of Thomas Lubanga Dyil o and this -- and our case. 

20             As you are well aware, the trial in Mr. Lubanga's case is 

21     supposed to start on the 23rd of June, and w e are supposed to start on 

22     the 27th.  It is my understanding that, firs t of all, following your 

23     decision of yesterday, it is clear that Ling ala interpreters are to 

24     provide for the liaison interpretation throu ghout the proceedings.  Now, 

25     it is my understanding also that in the Luba nga trial they will need the 
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 1     same two interpreters, our only available in terpreters, to translate in 

 2     court testimony of witnesses. 

 3             Now, if the Trial Chamber has been i nformed of the Prosecution's 

 4     position, not via public filing but I unders tand via e-mail and also in 

 5     consultation with Registry's section called STIC, that provides the 

 6     in-court translation, the translation unit o f the Registry, so we're 

 7     flagging this issue, your Honour, that there  are only two Lingala 

 8     interpreters for both cases that will be pro ceeding simultaneously.  So 

 9     this is a problem that I think the Chamber - - this Chamber needs to 

10     address to -- to -- and resolve with Registr y, your Honour. 

11             SINGLE JUDGE STEINER:  Thank you, Mr . MacDonald.  The problem has 

12     been already addressed by the Presiding Judg e with the Registry.  It's 

13     been discussed for avoiding the overlapping and the problem with 

14     interpreters' availability.  So the Prosecut ion -- the Chamber is already 

15     taking care of this -- these issues. 

16             In relation to the video that the Pr osecution intends to present 

17     during the hearing, has the Prosecution any -- any idea on when the 

18     Prosecution mentioned few minutes, how many would be these few minutes, 

19     because this is important in terms of the pr eparation of the schedule to 

20     be proposed to the parties. 

21             MR. MacDONALD:  I think, your Honour , we can safely say 45 

22     minutes to 30 minutes in total, at the most.   It's not a question of 

23     watching a video for two, three hours.  It's  -- like I said, the one 

24     excerpt is 30 seconds or 45 seconds, and the  other excerpt would be at 

25     the most, because I have not calculated it, but from memory it should not 
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 1     be more than 30 minutes, and most probably l ess. 

 2             SINGLE JUDGE STEINER:  Thank you ver y much. 

 3             MR. MacDONALD:  And sorry to -- and I want to obviously add that 

 4     the language of this video is either in -- i n French, Swahili, or 

 5     Lingala, depending.  So -- but those are the  languages used on that 

 6     video. 

 7             SINGLE JUDGE STEINER:  Thank you.  N ow I would like to listen 

 8     from Mr. Katanga's Defence team general view s on the proceedings leading 

 9     to the Confirmation Hearing and on this very  specific issue of 

10     presentation of video or audio evidence duri ng the Confirmation Hearing. 

11             MR. SLUITER:  Yes, your Honour.  In relation to the schedule for 

12     the Confirmation Hearing, it's only proper t o inform you that we have one 

13     application for leave to appeal that concern s your decision of 20 May -- 

14     28 May, and that will be filed today. 

15             As regards the evidence, we are not relying on audio/video 

16     evidence, and that is our position on that. 

17             I hope you are sufficiently informed . 

18             SINGLE JUDGE STEINER:  Thank you ver y much.  Mr. Kilenda. 

19             MR. KILENDA (interpretation):  Thank  you, your Honour.  Our 

20     position on the use of audio or video eviden ce is the same as that of the 

21     Katanga team. 

22             SINGLE JUDGE STEINER:  Thank you ver y much. 

23             So in closing this item off the agen da, I would like also to 

24     remind that Prosecution and Victims' Legal R epresentatives, they have a 

25     deadline of 5th of June to make observations  on decision filed yesterday 
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 1     related to confidential documents under Arti cle 54, and Defence have -- 

 2     both Defence have until Monday, the 9th, to file their observations on 

 3     this issue. 

 4             The final item of our agenda is disc losure obligations, and I 

 5     would like to focus our attention on disclos ure of Article 67(2) and Rule 

 6     77 materials.  So I would like first the Pro secution to give an overview 

 7     on how the process of disclosure has taken p lace since the last Status 

 8     Conference.  In particular, I would like to know first how much progress 

 9     has been made in relation to the disclosure to the Defence of the 

10     documents on which the Prosecution does not intend to rely at the 

11     Confirmation Hearing but that contain Articl e 67(2) or Rule 77 materials, 

12     and again, the efforts made by the Prosecuti on to obtain consent of 

13     providers on the documents which the Prosecu tion does not intend to rely 

14     at the Confirmation Hearing that also contai n potentially exculpatory or 

15     otherwise material for the Defence preparati on of the Confirmation 

16     Hearing. 

17             I would like to know from the Prosec ution exactly how many 

18     documents identified as falling within Artic le 67(2) or Rule 77 are still 

19     covered by Articles 54, 72, and 93 of the St atute.  How many requests for 

20     the consent of the providers have been made,  the reasons for any delay in 

21     such requests and the status of the requests  already sent by the 

22     Prosecution. 

23             So the Prosecution has the floor. 

24             MR. MacDONALD:  With your permission  if I could just have one 

25     minute, your Honour. 
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 1             SINGLE JUDGE STEINER:  Of course. 

 2             (Prosecution counsel confer) 

 3             MR. MacDONALD:  Thank you, Your Hono ur.  From our last report we 

 4     had in relation to potentially exonerating d ocuments, we had identified 

 5     140 documents.  Now, again three duplicates were identified within these 

 6     140, but these three duplicate documents had  already been disclosed to 

 7     the Defence either as incriminatory, potenti ally exonerating, or Rule 77. 

 8     One document, your Honour, was lifted, which  contained both incriminating 

 9     and potentially exonerating but we had put i t -- it was on our list as 

10     potentially exonerating, and this document w ill be actually added to our 

11     list of evidence, your Honour. 

12             Again the numbers, it's either 140, 141 that brought down the 

13     number now to 137 without four duplicates.  But it's -- anyway.  The 

14     number right now of potentially exonerating documents is 137, as we 

15     speak.  The ones that were identified as dup licates have already been 

16     disclosed.  This is the important thing for the Chamber to know. 

17             Now, in terms of Rule 77, we are at the moment -- the total 

18     number was 146:  23 have been rejected, 16 l ifted or with redactions, and 

19     pending responses are for 107 of those. 

20             Now, also it is important to note th at out of the 137, your 

21     Honour, potentially exonerating documents id entified, 8 have been lifted 

22     and disclosed.  And also what I'd like to me ntion, your Honour, and this 

23     is the important thing but I understand that  we'll be providing 

24     observations as requested Thursday, but I ta ke this opportunity to inform 

25     the Chamber.  To the Prosecution's knowledge , no 54(3)(e) documents were 
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 1     collected when the Prosecution's office star ted investigating the Bogoro 

 2     attack, meaning the first collection as disc losed to the Defence took 

 3     place in early October 2006, and at that tim e all the material was in the 

 4     evidence database called Ringtail collected previously. 

 5             Now, we're verifying if we ever coll ected documents under 

 6     54(3)(e) after October 2006, but according t o my recollection and also 

 7     from discussions with analysts within the of fice, at this moment the 

 8     answer would be no. 

 9             So what we did, your Honour, in prep aration of the disclosure 

10     exercise in this case, we went back to all t he documents that had been 

11     collected in the situation, the DRC situatio n, with broad search words to 

12     make sure that no documents would be left ou t that could be of relevance 

13     to the Defence.  Now, obviously this generat ed a large number of 

14     documents, over 3.000, half of which are -- were collected under Article 

15     54(3)(e).  Obviously not those 1.632 were re levant to this case.  A 

16     secondary, a third, a fourth review took pla ce, and the numbers were 

17     brought down, and this is why in our initial  reports you had around 

18     approximately 160 potentially exonerating do cuments identified.  But 

19     within those 160 potentially exonerating doc uments, again the criteria 

20     for identifying potentially exonerating was also broad as we filed our 

21     criterias to identify these potentially exon erating, and I will give you 

22     just one example:  A peace agreement.  Take any peace agreement in 2003, 

23     meaning after March -- or starting March 200 3 and onwards, is that a 

24     document that can be identified as potential ly exonerating, or does it 

25     have also at the same time the other side of  the coin, incriminating 
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 1     value?  If you sign a peace agreement, that means you're recognising that 

 2     there was a conflict before.  But still, we' ve identified those in a 

 3     broad term to include them as potentially ex onerating.  So this is why 

 4     when we say 160 and then after careful addit ional review they can be 

 5     viewed as incriminating, that's what we mean , and there are a lot of 

 6     those so-called peace documents. 

 7             Also, for Rule 77 -- sorry, for pote ntially exonerating documents 

 8     we have looked at all of the 160 that were i dentified, even though in our 

 9     last report we didn't say so, to look if the re were alternative evidence 

10     that was disclosed, and the answer is for a large majority of them, the 

11     answer is yes.  The information is available .  The category under which 

12     the information falls is available.  In some  cases it is not, and we've 

13     said so. 

14             Now, unfortunately the problem is th at the Prosecution at this 

15     stage cannot provide, even in an ex parte fo rum, these documents for the 

16     Single Judge to appreciate the pexo value of  these documents because the 

17     providers are not granting this request, but  I can tell you the 

18     following:  As we speak today, the Prosecuto r is to meet with Mr.  

19     Nicholas Michel legal advisor at the UN to t ry to find alternative 

20     solutions to the problem of these 54(3)(e) d ocuments.  And the 

21     Prosecution, for the -- especially the docum ents that have been rejected 

22     and for which there may not be an alternativ e evidence, we're looking at 

23     those documents and we'll provide alternativ es depending on the outcome 

24     of the discussions with the UN legal advisor , or may come with other 

25     solution that I do not want to put forward h ere today because I need to 
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 1     discuss further obviously with the Prosecuto r.  But one thing I want to 

 2     make sure, your Honour, and this I'm saying before everyone, and it's a 

 3     public hearing, there is no smoking gun docu ment that goes to the 

 4     innocence at stake of either of the accused for the crimes as charged in 

 5     the document containing the charges. 

 6             Now, of course it's maybe easy for m e to say this because -- and 

 7     we have the documents and the Defence does n ot.  Like I would say if I 

 8     was before courts in Canada, in my own provi nce, I would say 

 9     (Interpretation) I would say it under oath, (In English) And I think at 

10     some point in time there has to be also trus t into the comments made by 

11     the Prosecution, especially when they're mad e in this setting, in this 

12     courtroom, before and during a public hearin g. 

13             Now, we would provide -- we will pro vide on Thursday, your 

14     Honour, the information as requested in your  observations, and if we can 

15     go beyond, we will do so, and provide altern atives or solutions that 

16     obviously will be in line to, number one, th e purpose of the Confirmation 

17     Hearing, its objective, and respecting obvio usly the rights of the 

18     Defence under Article 67 and Rule 77. 

19             SINGLE JUDGE STEINER:  Thank you ver y much. 

20             Now I would like to turn to the Defe nce of Mr. Germain Katanga on 

21     this issue. 

22             MR. SLUITER:  Your Honour, we have n o observations.  Thank you. 

23             SINGLE JUDGE STEINER (interpretation ):  Mr. Kilenda. 

24             MR. KILENDA (interpretation):  Your Honour, we have no 

25     observations to make. 
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 1             SINGLE JUDGE STEINER:  So the Defenc e -- both Defences don't have 

 2     any comments on these issues raised by the P rosecution, so I just, before 

 3     concluding our Status Conference, I would li ke to remind or to recall 

 4     both Defences that they have till Friday, th e 6th now, to request the 

 5     lifting of those redactions that they consid er necessary for the purpose 

 6     of the -- the preparation of the Confirmatio n Hearing since they received 

 7     the redacted documents from the Prosecution.  

 8             Is there any question in relation to  this procedure? 

 9             MR. SLUITER:  No thank you. 

10             SINGLE JUDGE STEINER (interpretation ):  Mr. Kilenda? 

11             MR. KILENDA (interpretation):  No ob servations, your Honour. 

12             SINGLE JUDGE STEINER:  So I don't ha ve any other issues in my 

13     agenda to be dealt with, so I would like to ask the Prosecution, both 

14     Defence teams, the Legal Representatives of Victims, and finally the 

15     Registry, whether they have any further comm ents or any other matters to 

16     be discussed during this Status Conference.  So starting with the 

17     Prosecution. 

18             MR. MacDONALD:  No, your Honour.  Th e only issue I brought up 

19     earlier on the conflicts -- the conflicting schedules in relation to 

20     interpreters. 

21             SINGLE JUDGE STEINER:  Thank you.  M r. Sluiter. 

22             MR. SLUITER:  We have no other point s, your Honour, thank you. 

23             SINGLE JUDGE STEINER:  Maitre Kilend a? 

24             MR. KILENDA (interpretation):  Thank  you, your Honour.  Our team 

25     has taken note of your decision rejecting ou r request for automatic 
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 1     translation of documents or the most importa nt documents regarding the 

 2     case.  This is a court decision.  We shall c omply with it and bow to it. 

 3     We simply would like to take this opportunit y to say that we intend to 

 4     use all legal recourse remaining open to us to obtain the services of a 

 5     translator within our team.  Perhaps when th e time comes you could 

 6     approach the Registry on our behalf to ensur e that things go better. 

 7             We recognise the decision of the Cou rt.  We shall comply with it. 

 8             SINGLE JUDGE STEINER:  Thank you, Mr . Kilenda.  I'm sure that the 

 9     Prosecution -- sorry, the Registry, is alway s available to listen from 

10     the Defence about their needs, and the Regis try has shown that it is 

11     always available to discuss with Defence tea ms the possible solutions or 

12     anything that is necessary in order to facil itate Defence work.  So I'm 

13     sure that you have opportunity, and unless t here is a serious problem on 

14     communication between Defence team and the R egistry, then the Chamber 

15     will interfere.  For the time being, the Sin gle Judge prefers to wait for 

16     the dialogue between Defence team and the Re gistry in order to find a 

17     proper solution in helping to assist -- Regi stry helping to assist 

18     Defence in its role. 

19             I would like the legal representativ es of victims, Ms. Bapita. 

20             MS. BAPITA (interpretation):  Thank you, your Honour.  For the 

21     time being there is not much to be said asid e from the fact that we can 

22     inform you that we will not be appealing you r decision of the 30th of 

23     May.  As a consequence we would like the Reg istry to take practical steps 

24     to ensure that we have access to Ringtail in  the Katanga case.  It is 

25     important that we begin to inspect the file and to do so we will need 
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 1     access to Ringtail. 

 2             SINGLE JUDGE STEINER:  If I understo od, Mr. Katanga's Defence 

 3     team is filing today a leave to appeal.  Is on this issue, on ... 

 4             MR. SLUITER:  Your Honour, the leave  to appeal concerns the 

 5     decision on Prosecution's urgent application  for the admission of 

 6     evidence of Witnesses 132 and 287, decision of 28 May. 

 7             SINGLE JUDGE STEINER:  Thank you ver y much. 

 8             Madam Massidda, do you have somethin g to add? 

 9             MS. MASSIDDA:  I have only one more information for the Single 

10     Judge.  For the moment, all members of the O PCV will -- as per agreement 

11     with the legal representative, will have acc ess only to the public 

12     documents.  This is the agreement that we ha ve at the moment with all the 

13     legal teams we are assisting.  Thank you. 

14             SINGLE JUDGE STEINER:  Thank you.  I  would like to listen from 

15     the representative of the Registry if there are any other -- if 

16     Mr. Dubuisson wants to clarify any of the po ints raised by the parties 

17     and participants to this hearing. 

18             MR. DUBUISSON (interpretation):  No,  we have no comments to add 

19     to what has been said. 

20             SINGLE JUDGE STEINER:  If there are no other issues to be 

21     discussed during this Status Conference, I a m concluding, and once again 

22     welcoming Mr. Germain Katanga and Mr. Mathie u Ngudjolo Chui to this 

23     courtroom, to this hearing, both Defence tea ms, Mr. Sluiter, Mr. Kilenda; 

24     the Representatives of the Office of the Pro secution; Maitre Bapita, 

25     Legal Representative of Victims; Maitre Paol ina Massidda, representing 
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 1     OPCV and representing Mr. Keita during this hearing; the representatives 

 2     of the Registrar, of course; and, as always,  to thank very much to our 

 3     interpreters for their efforts in interpreti ng everything that has been 

 4     said during this hearing.  Thank you very mu ch, and the hearing is 

 5     adjourned. 

 6             The hearing ends at 3.25 p.m. 
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