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 1             International Criminal Court 

 2             Trial Chamber I 

 3             Situation Democratic Republic of the  Congo - ICC-01/04-01/06 

 4             Status Conference - Open Session 

 5             Wednesday, 28 May 2008 

 6             The hearing starts at 10.06 a.m. 

 7             COURT USHER:  All rise.  The Interna tional Criminal Court is now 

 8     in session.  Please be seated. 

 9             PRESIDING JUDGE FULFORD:  Good morni ng.  The Prosecution are 

10     today represented by Mr. Withopf and Mr. Sac hdeva, accompanied by other 

11     members of the Prosecution's team.  For the Defence Maitre Mabille and 

12     Mr. Biju-Duval, again with other members of the Defence team.  The 

13     Registry by Mr. Dubuisson and Ms. Becerra-Su arez and again other members 

14     of their team.  The Victims Representatives,  as usual, Mr. Walleyn and 

15     Ms. Bapita.  And the Office of Public Counse l for Victims are represented 

16     by Ms. Pellet, and she is accompanied by an associate legal officer. 

17             Mr. Withopf, we want to go, as it we re, off piste straight away 

18     and we need to return briefly to the subject  of materials covered by 

19     Article 54(3)(e) in this sense.  First of al l, I need to ask you two 

20     questions.  The deadline for providing those  materials to the Chamber, 

21     and that is of course such materials in rela tion to which you're able to 

22     get the consent of the information providers  to furnish them to the 

23     Chamber, the deadline expires at the beginni ng of next week.  So my first 

24     question is going to be how is that process going, and is the Prosecution 

25     going to be able to fulfil its obligations w ithin the time frame we set? 
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 1             The second question is whether, as f ar as your understanding is 

 2     today, is whether any materials that we are going to receive may include 

 3     material of an incriminatory nature.  So alt hough the focus of this is 

 4     exculpatory materials, will that body of sta tements or other documents 

 5     include evidence that may be incriminatory? 

 6             Now, can you respond, please, to tho se two questions. 

 7             MR. WITHOPF:  Thank you very much, M r. President, your Honours. 

 8     Indeed I can respond to both questions.  The  deadline has been rightly 

 9     mentioned by the Presiding Judge expires on 3rd of June which is Tuesday 

10     next week.  Obviously immediately after the status conference of 6 of May 

11     we got in contact first and foremost with th e United Nations but also 

12     with the other information providers includi ng NGOs.  A letter has been 

13     sent or letters have been sent.  The first r eactions are coming in, and 

14     of course in particular in respect of the Un ited Nations we are, in 

15     addition to the letter exchanges, in ongoing  consultation with them. 

16             At this stage I continue to work on the basis that the office of 

17     the Prosecutor will be in a position to by T uesday next week furnish the 

18     respective materials provided that the conse nt will be given to the Trial 

19     Chamber. 

20             The second question, Mr. President, whether there are documents 

21     or materials concerned that in addition to t he potentially exculpatory 

22     evidence to also include aspects of incrimin atory nature, I respond to 

23     this question, saying, Mr. President, yes th ere are rare instances, I am 

24     not in a position to give you the exact numb er now, but there are likely 

25     to be rare instances where such information is contained in the materials 
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 1     concerned.  If the Chamber has a concern abo ut this matter I would seek 

 2     the advice of the Chamber on how to deal wit h it. 

 3             PRESIDING JUDGE FULFORD:  Thank you very much, Mr. Withopf.  You 

 4     can resume your seat. 

 5             In the light of Mr. Withopf's second  answer, the Chamber wishes 

 6     at the end of today's hearing, really the la st item on the agenda, to 

 7     raise with the Prosecution and the Defence a s to whether there are any 

 8     objections to the Bench looking at this mate rial in its entirety and 

 9     including what Mr. Withopf has described as the -- the possibly rare 

10     instances where the material will include so me -- or may include some 

11     incriminatory evidence.  We believe it's rig ht to give you time to think 

12     about this, and if necessary we will allow t he Prosecution and Defence a 

13     very short period of time to supplement any oral submissions today with 

14     written submissions, but there will be a ver y tight deadline if that's 

15     requested.  So that's a topic I fear to be a dded to the agenda as the 

16     last item. 

17             We turn, therefore, to the agenda as  set out in the Scheduling 

18     Order.  The first paragraph to be dealt with  is paragraph 2. 

19             Mr. Withopf, I'm going to be it turn ing to you in the first 

20     instance in relation to most if not all of t hese issues.  The first 

21     bulleted item is the number of witnesses.  W ell, I think there's an 

22     element of clarity in relation to that now, Mr. Withopf.  I think your 

23     list now has 31 witnesses together with two experts on age determination 

24     so that I think is clear. 

25             The issue that arises, however, is t he order in which the 
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 1     witnesses are going to be called so that the  Defence can be put in a 

 2     position of being able to prepare, as well a s the Chamber, but also so 

 3     the Victims and Witness Unit can make approp riate preparations for 

 4     witnesses who are within the protective prog ramme can make appropriate 

 5     preparations for accommodating them in The H ague. 

 6             Now, I'm not necessarily asking for you to give detailed chapter 

 7     and verse in open court, Mr. Withopf, but I think what we are aiming at 

 8     is hoping to have a piece of paper from you in the very, very near future 

 9     which sets out the order of witnesses for th e purposes that I've just 

10     spelt out. 

11             Now, can you respond, please, to tho se observations. 

12             MR. WITHOPF:  Thank you, Mr. Preside nt, your Honours.  Your 

13     observation, Mr. President, was entirely cor rect.  There are 31 fact 

14     witnesses, and there are 3 expert witnesses the Prosecution intends to 

15     call, the two expert witnesses on age determ ination and obviously pending 

16     a decision of the Honourable Bench another e xpert on background and 

17     context. 

18             The order in which they will be call ed I can inform you about the 

19     general approach the Office of the Prosecuto r has taken.  We will first 

20     call the witness who is the source of the so -called Rwampara video.  We 

21     will then call the former child soldier witn esses, followed by the UPC 

22     and FPLC insider type of witnesses, and the final group will then be the 

23     NGO and UN witnesses. 

24             I wish to inform the Chamber at this  stage, Mr. President, your 

25     Honours, that the Prosecution as a professio nal courtesy already on 9th 
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 1     of May has disclosed the order of the witnes ses to the Defence, and since 

 2     then there is no change.  And on the very sa me day the Office of the 

 3     Prosecutor has also furnished the Victims an d Witnesses Unit with the 

 4     very same list. 

 5             I am in a position, Mr. President, y our Honours, accommodating 

 6     your request whether the Office of the Prose cutor or that the Office of 

 7     the Prosecutor should furnish the Chamber wi th such a list.  I'm in a 

 8     position to provide the list right now.  Tha t list will indicate the 

 9     order of the witnesses.  It will also addres s the other questions that 

10     are asked by the Honourable Bench, namely th e preferred language.  In 

11     very rare instances we indicated an educated  guess.  In the large 

12     majority of the cases we do know which one i s the preferred language of 

13     the witnesses concerned.  And this list will  also contain information on 

14     the anticipated duration of the Prosecution' s questioning, meaning the 

15     examination-in-chief. 

16             With the leave the Chamber I would l ike to hand over that list to 

17     the Bench, to the Registry, and to the Defen ce. 

18             PRESIDING JUDGE FULFORD:  Thank you very much, Mr. Withopf.  Do 

19     you have copies for us now or not? 

20             MR. WITHOPF:  Yes.  I have copies no w. 

21             PRESIDING JUDGE FULFORD:  Could I as k somebody from the Court 

22     Management to distribute those documents, pl ease. 

23             MR. WITHOPF:  There are three copies  for the Bench, one copy for 

24     the Defence, and obviously one copy for the Registry for the court file. 

25             The list, Mr. President, your Honour s, details the order of the 
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 1     fact witnesses, and I wish to add that this is obviously a tentative 

 2     list.  The Office of the Prosecutor, however , will aim to comply with 

 3     that order, because in our view there is a c ertain logic behind. 

 4             I wish to use the opportunity, Mr. P resident, your Honours, to 

 5     also indicate as to when the Office of the P rosecutor wants to call the 

 6     expert witnesses. 

 7             The two experts, the two French expe rts, on the age determination 

 8     we wish to call immediately after the former  child soldier witnesses have 

 9     testified, and the expert on background, Mr.  President, your Honours, we 

10     wish to call -- or I can provide you with tw o options and we leave it to 

11     the Chamber which is the preferred option. 

12             The preferred option of the Office o f the Prosecutor would be to 

13     call the expert provided that the Chamber de cides in favour of the 

14     Prosecution's respective application at the very end of the trial in 

15     order to clarify whatever issue requires cla rification.  The second 

16     option would be, and we would be prepared, i f such, to accommodate such a 

17     wish of the Trial Chamber to call the expert  immediately after the former 

18     child soldier witnesses have testified. 

19             I put it to the Chamber, and we woul d accommodate any wish of the 

20     Chamber. 

21             PRESIDING JUDGE FULFORD:  And theref ore not at the beginning, 

22     Mr. Withopf, might be said that the backgrou nd comes before the evidence 

23     of the events. 

24             MR. WITHOPF:  Mr. President, your Ho nours, the issue has been 

25     discussed within the Office of the Prosecuto r, and the decision has been 
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 1     taken to put forward these two options to th e Honourable Bench.  I wish 

 2     to add that the main focus in the view of th e Office of the Prosecutor 

 3     are the victims.  The victims in this case a re the former child soldiers, 

 4     and for that reason the Office of the Prosec utor has taken the decision 

 5     to indicate to the Chamber that in its view solely after the former child 

 6     soldiers have testified the expert on backgr ound and context should be 

 7     called. 

 8             PRESIDING JUDGE FULFORD:  We needn't  engage in a debate on this 

 9     now, Mr. Withopf.  Thank you very much for i ndicating the Office of the 

10     Prosecutor's preference in this regard, and we will give due 

11     consideration to whether or not we agree wit h -- with that approach, but 

12     thank you for indicating it. 

13             Now, I think this is probably a usef ul opportunity to deal with 

14     the issue of the background expert.  The Off ice of the Prosecutor put in 

15     a filing on the 23rd.  Can you just remind m e, did you in that filing 

16     reveal the identity of the proposed expert. 

17             MR. WITHOPF:  Yes, Mr. President, we  did after we had talked to 

18     the expert concerned.  His name is contained  in the public filing, and 

19     his name can be mentioned in a public hearin g. 

20             PRESIDING JUDGE FULFORD:  Right.  So  there isn't a difficulty 

21     with referring to that. 

22             MR. WITHOPF:  Not at all.  And the - - therefore, so it's clear, 

23     the position now of the Office of the Prosec utor is that you would wish 

24     to call an expert on background. 

25             MR. WITHOPF:  Indeed so, Mr. Preside nt. 
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 1             PRESIDING JUDGE FULFORD:  Right.  Th ank you. 

 2             Maitre Mabille, can I ask what the D efence position is on -- on 

 3     this?  You will recall that the Bench expres sed an interest in having an 

 4     expert called on this issue.  In the right o f that interest and in the 

 5     light of the Prosecution having identified a n individual, do the Defence 

 6     have a position on this issue? 

 7             MS. MABILLE (interpretation):  Thank  you, your Honour.  I would 

 8     make the same observations at the last heari ng.  We have not arrived at 

 9     an agreement between ourselves and the Offic e of the Prosecutor on the 

10     name of the expert.  The Office of the Prose cutor has stated that it 

11     maintains its choice and thus we will hear f rom the expert called by the 

12     Prosecutor, and we will cross-examine the ex pert in the classic fashion. 

13     That is the position of the Defence. 

14             PRESIDING JUDGE FULFORD:  Thank you,  Maitre Mabille.  That makes 

15     the position of the Defence very clear. 

16             Mr. Withopf, so the Prosecution and the Defence know, the Bench 

17     is also giving consideration to having one o r two further witnesses 

18     called on this issue.  Two possible experts in this regard are currently 

19     under consideration by the Bench.  The first  is an expert called Roberto 

20     Garreton, and the second further expert call ed Rene Lemarchand.  We will 

21     during the course of the day provide the Pro secution and the Defence with 

22     details in relation to these witnesses, and before we take a final 

23     decision as to whether or not they should be  instructed, we would welcome 

24     submissions in writing as to whether or not there are reasons to either 

25     the Prosecution or the Defence as to why it would be inappropriate for 
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 1     these individuals or either of them to give evidence on the general 

 2     background issues.  So we're going to give y ou that opportunity. 

 3             MR. WITHOPF:  If I may make one obse rvation now. 

 4             PRESIDING JUDGE FULFORD:  Certainly,  Mr. Withopf. 

 5             MR. WITHOPF:  I want to be careful b ecause I'm not entirely sure 

 6     about the first name, but the Office of the Prosecutor and the Defence 

 7     met a potential expert with the name Lemarch and some weeks ago.  You are 

 8     aware of this, Mr. President. 

 9             PRESIDING JUDGE FULFORD:  Right.  We ll, if that's the case and a 

10     view has been formed by the Prosecution and the Defence as to the 

11     appropriateness of this expert to give evide nce, we would ask for that 

12     view to be set out shortly in writing so tha t we can consider it.  Given 

13     that we will provide detail today, I'm going  to set a deadline for this. 

14     Would it be convenient by close of play on M onday of next week for you 

15     to -- for you and the Defence to furnish us with any thoughts that you 

16     have on the subject?  Is that suitable? 

17             MR. WITHOPF:  That's suitable, Mr. P resident. 

18             PRESIDING JUDGE FULFORD:  Thank you.   Is that convenient, 

19     Maitre Mabille?  Good.  Thank you very much.  

20             Well, Mr. Withopf, that then deals w ith witnesses and -- and 

21     order.  I'm working on the basis that the es timate of hours is for the 

22     Prosecution's questioning as opposed to all of the questioning by all of 

23     the parties; is that right? 

24             MR. WITHOPF:  That's absolutely corr ect, Mr. President, and of 

25     course this is an educated guess.  I wish to  mention in this context that 
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 1     the mathematics will provide for about 180 h ours of the Prosecution's 

 2     questioning of the Prosecution's witnesses.  This gives an indication as 

 3     to how long the Prosecution's case may last,  but there are very many 

 4     issues that are beyond the Prosecution's con trol.  For that reason I do 

 5     not want to provide any anticipated figures.  

 6             PRESIDING JUDGE FULFORD:  And, Mr. W ithopf, it is accepted that 

 7     to an extent there's a real element of an ed ucated guess in relation to 

 8     length, and we also appreciate that although  the - and the Office of the 

 9     Prosecutor will have done its best in terms of order - you're not 

10     entirely in control of events and unforeseen  circumstances may arise 

11     which necessitate some change in the order.  That goes without saying. 

12     Now, that deals really, Mr. Withopf, with th e length of the evidence to 

13     be relied on.  You've given your best estima te on that and I won't 

14     trouble you with that any further. 

15             In terms of the Prosecution's openin g address, again, 

16     Mr. Withopf, not tying you down to minutes, but can you give some 

17     indication as to approximately how long you consider the Prosecution's 

18     opening statement will take? 

19             MR. WITHOPF:  Thank you, Mr. Preside nt, your Honours.  I can you 

20     give -- I can give you such an educated gues s again.  We anticipate that 

21     the opening statement of the Office of the P rosecutor will not last 

22     longer than about 90 minutes, one and a half  hours. 

23             PRESIDING JUDGE FULFORD:  Right.  On  the scale, Mr. Withopf, 

24     that's relatively modest, but thank you for that indication. 

25             MR. WITHOPF:  Can I add one point si nce the question is also 
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 1     asked in the agenda the content of the openi ng statement? 

 2             PRESIDING JUDGE FULFORD:  Yes. 

 3             MR. WITHOPF:  We anticipate, Mr. Pre sident, your Honours, to 

 4     outline the main aspects of the case, to hig hlight the main points, and 

 5     we also will detail on how the Office of the  Prosecutor intends to prove 

 6     the case against Mr. Thomas Lubanga Dyilo.  We also intend to make 

 7     statements on the gravity of the crime and t he fact that such crimes, if 

 8     proven, require a severe punishment. 

 9             I submit, Mr. President, your Honour s, that this falls widely 

10     within the range of the usual what is meant to be covered by an opening 

11     statement. 

12             PRESIDING JUDGE FULFORD:  Thank you,  Mr. Withopf. 

13             Languages next.  You'll recall that the Bench has expressed on 

14     more than one occasion some anxiety that we should not be confronted at 

15     the last moment with language difficulties, witnesses being called and 

16     finding that it is impossible in fact to int erpret what they're saying. 

17     Have there been continuous and meaningful di scussions between the Office 

18     of the Prosecutor and the section of the Reg istry responsible for this? 

19             MR. WITHOPF:  There have been such d iscussions and these 

20     discussions continue and the Office of the P rosecutor has obviously also 

21     continued and finalised its inquiries with t he witnesses concerned, and 

22     the list I have provided the Bench with also  indicates the preferred 

23     languages of the witnesses. 

24             The list is almost complete, Mr. Pre sident, your Honours.  As you 

25     can see, there will be 14 witnesses who will  prefer to testify in French, 
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 1     12 witnesses - and now this is more importan t - will prefer to testify in 

 2     Swahili, and 5 witnesses anticipated to pref er to testify in Lingala. 

 3     The expert witnesses, all being French natio nals, are anticipated to 

 4     testify in French. 

 5             PRESIDING JUDGE FULFORD:  Now, there 's a refinement to the 

 6     problem, Mr. Withopf, which I'm going to ask  you to consider along with 

 7     the relevant other Prosecutor or Prosecutors  in the confirmation of 

 8     charges hearing which is due to start on the  27th of June.  There is -- 

 9     if both cases start on the dates set, there is going to be an overlap. 

10     We will have four days of being able to occu py this court alone, and 

11     thereafter, possibly for a fortnight, we're going to be sharing the court 

12     and the interpreters with the Pre-Trial Cham ber. 

13             Now, I hope these discussions have a lready taken place, but if 

14     they haven't, we need to ensure, for instanc e, that the Swahili and 

15     Lingali interpreters are going to be able to  accommodate the needs of the 

16     Pre-Trial Chamber and the Trial Chamber, and  if they cannot, we're going 

17     to have to make appropriate modifications to  the order in which witnesses 

18     are called so that we do not place two much of a burden on interpreters 

19     who are expected to deal with two cases runn ing concurrently. 

20             Now, has this been thought about, Mr . Withopf? 

21             MR. WITHOPF:  It has been thought ab out but to a limited extent I 

22     am prepared to admit, and I wish to add the following, and this actually 

23     highlights what the Presiding Judge has stat ed:  Amongst the first 11 

24     witnesses, as can be seen from the list I ha ve provided the Honourable 

25     Bench with, all of them will require transla tion from either Swahili or 
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 1     Lingala into the working languages of the Co urt.  I will certainly take 

 2     the advice of the Honourable Bench very seri ous and such a discussion 

 3     within the Office of the Prosecutor will con tinue.  I'm not in a position 

 4     to state, and I would not even want to state  in public court details that 

 5     pertain to the other case. 

 6             PRESIDING JUDGE FULFORD:  Now, this needs to be a three-way 

 7     information, Mr. Withopf.  You need to have this conversation with your 

 8     opposite number, as it were, in the case whi ch is going to be before the 

 9     Pre-Trial Chamber for confirmation, but you will also need to have this 

10     conversation with whoever it is is in charge  of Language Services within 

11     the court, and with the three of you sitting  round a table to do your 

12     best to estimate which witnesses will be fal ling within identified time 

13     frames so that you can make an assessment as  to whether or not we are 

14     going to be asking too much of the interpret ers who are going to be of 

15     the interpreters who are going to be availab le to deal with the two 

16     cases, and if there is appreciable risk that  they are going to be 

17     overstretched then you may have to make some  fairly radical adjustments 

18     to the proposed order in which you're going to be calling your witnesses, 

19     because it would be highly regrettable if ei ther the Confirmation of 

20     Charges Hearing or this trial were to be sig nificantly delayed because 

21     the interpreters were exhausted. 

22             MR. WITHOPF:  That's noted, Mr. Pres ident, and will be taken care 

23     of. 

24             PRESIDING JUDGE FULFORD:  Now, I'm p roposing given that 

25     protective measures need to be put in place very soon, I'm proposing to 
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 1     set a tight deadline for this conversation t o take place.  Can you have a 

 2     short report available to this Chamber and t he Pre-Trial Chamber by 4.00 

 3     on Monday? 

 4             MR. WITHOPF:  I belive we will be in  a position to do so. 

 5             PRESIDING JUDGE FULFORD:  Has the Pr osecution filed a public 

 6     redacted version of the summary of presentat ion of evidence. 

 7             MR. WITHOPF:  Mr. President, we inte nd to do so in the course of 

 8     this week.  It's worked upon, it's almost co mpleted, and there is a 

 9     possibility that we will file tomorrow. 

10             PRESIDING JUDGE FULFORD:  Will that include the annexes or not? 

11             MR. WITHOPF:  When we filed the init ial version of the pre-trial 

12     brief on 14th of December last year, Mr. Pre sident, your Honours, we did 

13     not include the annexes and we have no inten tion to do so this time. 

14     However, as your Honours may have seen alrea dy in the context of the 

15     initial version, the footnote references oth er than containing the names 

16     of the witnesses were all available in the p ublic version. 

17             PRESIDING JUDGE FULFORD:  For the mo ment, Mr. Withopf, we'll 

18     leave it there, that there are undoubted pro blems of providing public 

19     versions of the annexes because they would n eed to be very heavily 

20     redacted and so it may actually involve in p roviding something that may 

21     be of no use to the public.  But if there ar e any contrary views to that 

22     issue, the Bench should be notified of them before the end of this week. 

23             The Pre-Trial Chamber, you will reme mber this well, Mr. Withopf, 

24     amended the charges.  At the beginning of th e trial, it will be necessary 

25     pursuant to Article 68(8)(a) to read the cha rges to the accused and it 
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 1     would be helpful if a formal document agreed , if possible, between the 

 2     Prosecution and the Defence, containing the charges could be provided to 

 3     the court administration and the Bench so th at there can be certainty on 

 4     this issue at the beginning of the trial.  I t would be most unfortunate 

 5     if there were to be -- if a document were to  be read out to the accused 

 6     and there then to be disagreement as to whet her or not it accurately 

 7     reflected the charges as confirmed by the Pr e-Trial Chamber. 

 8             Can you engage in that discussion, p lease, with the Defence? 

 9             MR. WITHOPF:  We will certainly enga ge in such a discussion in 

10     our own interest, Mr. President, your Honour s. 

11             PRESIDING JUDGE FULFORD:  Good.  I'm  going to ask you please to 

12     set out very shortly in writing, and this co uld be done by e-mail to the 

13     legal advisor to the Chamber, by 4.00 p.m. o n Monday of next week the 

14     results of that discussion, and if possible providing as an annex to that 

15     e-mail a document which reflects the charges  as confirmed by the 

16     Pre-Trial Chamber. 

17             MR. WITHOPF:  Mr. President, your Ho nours, can I in this context 

18     ask the Honourable Bench to give us one addi tional day in light of the 

19     fact that the Office of the Prosecutor has a n event upcoming which 

20     requires the attendance of all lawyers of th e trial team tomorrow and on 

21     Friday.  We will not be in a position to con vene a meeting with the 

22     Defence. 

23             PRESIDING JUDGE FULFORD:  There's no  vast hurry on this, 

24     Mr. Withopf, you can have until 4.00 p.m. on  Friday of next week. 

25             MR. WITHOPF:  Thank you very much, M r. President. 

ICC-01/04-01/06-T-88-ENG ET WT 28-05-2008 15/66 NB T



Status Conference – Open Session  Page 16 

ICC-01/04-01/06  Wednesday, 28 May 2008 

 1             PRESIDING JUDGE FULFORD:  I want to turn next to the sitting 

 2     schedule.  We've received submissions on thi s subject.  The Chamber at 

 3     present would be -- is minded to maintain th e schedule as proposed by the 

 4     Bench and communicated to the parties and to  the participants; however, 

 5     we want to stress that this is not an inflex ible schedule, and if either 

 6     the Prosecution or the Defence, indeed the p articipants, find that the 

 7     schedule is imposing unreasonable burdens or  difficulties we would 

 8     positively invite representations so that we  can consider them.  We have 

 9     in mind the professional obligations of the -- the other professional 

10     obligations of some of the lawyers, but we h ave also got to ensure that 

11     this case moves along at an expeditious rate  and so we intend to follow 

12     that schedule at the outset but it can be mo dified if representations are 

13     made and good cause is demonstrated. 

14             Having said that, it looks as though  at the outset, or very 

15     nearly at the outset, we're going to have to  vary the schedule because 

16     we're going to be sharing this courtroom wit h the Pre-Trial Chamber. 

17     That means that we will only be able to sit for half a day, and the 

18     proposal is there will be two sessions that will occupy our half day.  We 

19     will provide in due course a detailed explan ation as to how that would 

20     work, whether it's going to be morning or af ternoon, consistently or on a 

21     variable basis, and whether it's going to be  five days a week or less. 

22     But that's just a general indication. 

23             The next issue to be raised is that on the 5th of May there was a 

24     filing from the Defence which bears the ERN number 1306 requesting 

25     disclosure for the purposes of Rule 77.  Thi s filing in fact related to a 
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 1     witness who was dealt with in Annex C of the  recent substantial decision 

 2     that was handed down by the Bench, and of co urse the Defence have not 

 3     seen the content of Annex C for self-evident  reasons. 

 4             Now, Mr. Withopf, our view is that w e have dealt with the Defence 

 5     application of the 5th of May during the cou rse of our analysis in Annex 

 6     C, but we would ask you, please, to reflect on this during the course of 

 7     today's hearing and at the end of the hearin g to give us your views as to 

 8     whether or not we have addressed the points that were made in the 5th of 

 9     May application. 

10             Maitre Mabille is of course at a sig nificant disadvantage on this 

11     issue because she hasn't seen Annex C and so  it is going to be impossible 

12     for the Defence to say whether we have adequ ately sufficiently dealt with 

13     the matters that they've raised, and we are very much aware of that, but 

14     we would this afternoon, Mr. Withopf, ask fo r your assistance on that 

15     issue, and of course we will at that stage g ive Maitre Mabille the 

16     opportunity to say anything she wishes on th e subject, but of course 

17     there may be real difficulties in the Defenc e doing that. 

18             Now, we turn next to paragraph 3 of the agenda, and this relates, 

19     Mr. Withopf, to your application to rely on the prior recorded statements 

20     of two witnesses.  This relates to your fili ng of the 16th of May. 

21             Now, there is a difficulty in relati on to dealing with all of 

22     this in open court, because a part of this i ssue has been dealt with in 

23     confidential Prosecution and Defence-only fi lings, and so we need to be 

24     careful about what is said in open court on these issues. 

25             You should know, Mr. Withopf, that t he Chamber has questions as 
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 1     to whether or not these two witnesses satisf y the criteria which the 

 2     Prosecution has identified, and you've ident ified the criteria in 

 3     paragraph 4 of filing 1262, and I'll just re mind everybody of what that 

 4     criteria is.  Sorry, it's paragraph 18 of 12 62. 

 5             Firstly that prior recorded evidence  facilitates the evidence 

 6     giving process of vulnerable witnesses; seco ndly, it saves valuable court 

 7     time; and thirdly, it permits the admission of the exhibits contained in 

 8     the statement as an integral part of that ev idence. 

 9             Mr. Withopf, as I understand it, alt hough you're not going to be 

10     able to deal with this fully in open court, neither of the witnesses come 

11     within the definition of vulnerable witnesse s.  I may be wrong on that 

12     and it may be you will have to advance submi ssions in closed session on 

13     that subject. 

14             Secondly, although it is suggested t hat this will save valuable 

15     court time, one of the statements is only ju st over three sides of A4; 

16     whereas the other statement is 11 pages of A 4.  So neither of them are 

17     particularly lengthy, so there is a question  as to whether dealing with 

18     this by way of pre-recorded statements rathe r than oral evidence is 

19     really going to save that much time. 

20             Thirdly, as I understand it, this me chanism will not assist in 

21     relation to the admission of exhibits, and s o, Mr. Withopf, applying the 

22     criteria the Prosecution have themselves ide ntified, we don't see that 

23     these two witnesses in fact satisfy that cri teria on a preliminary view. 

24             Now, being careful about what you ca n say in open court, is there 

25     anything that you would wish publicly to say  on this issue? 
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 1             MR. WITHOPF:  Mr. President, your Ho nours, thank you very much 

 2     for the extensive advice that has been provi ded.  My colleague, 

 3     Mr. Sachdeva, will make our submissions taki ng into account what has been 

 4     just said. 

 5             PRESIDING JUDGE FULFORD:  Yes, Mr. S achdeva. 

 6             MR. SACHDEVA:  Thank you, Mr. Presid ent and your Honours. 

 7     Firstly, I would say that the criteria we ha ve identified is not meant to 

 8     be exhaustive.  Of course there may be other  advantages to this process 

 9     as and if when the Trial Chamber permits the  process to continue. 

10             Secondly, it's correct that your Hon ours have identified that the 

11     saving the time, albeit minor, but it would be necessarily -- it would be 

12     in any event a saving of time, and so if one  of the witnesses that you 

13     have referred to as having given a statement  of 12 or 13 pages, in our 

14     submission that would lead to a possible sav ing of time of two hours, for 

15     example, and in our submission the saving of  two hours' time in a vast 

16     criminal case such as this would inevitably be an advantage to the 

17     process. 

18             And lastly, the Prosecution still ha s decisions to make as to 

19     whether there are other witnesses we can app ly this process to, and that 

20     discussion is ongoing and of course much dep ends on what has been 

21     tendered in court beforehand if there has be en witnesses where oral 

22     evidence has been given and other witnesses may corroborate that 

23     evidence, then one would lead to the conclus ion that that evidence could 

24     be given in written form. 

25             PRESIDING JUDGE FULFORD:  Very clear , Mr. Sachdeva.  Is there 
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 1     anything that you would wish to add to those  submissions in closed 

 2     session or does that really encapsulate the Prosecution's position on 

 3     this? 

 4             MR. SACHDEVA:  In closed session I s ubmit no more submissions. 

 5     In our submission it encapsulates. 

 6             PRESIDING JUDGE FULFORD:  Mr. Biju-D uval? 

 7             MR. BIJU-DUVAL (interpretation):  Th ank you, Mr. President.  On 

 8     this matter I think we can discuss this publ icly without dealing with 

 9     matters that go to confidentiality or protec tion.  The Defence is opposed 

10     to the suggestion of the Office of the Prose cutor for several reasons. 

11     All these reasons have already been set out in writing at various points 

12     in submissions of which the Chamber is aware .  I shall summarise them. 

13             The first reason is that this soluti on cannot rely on any legal 

14     basis set out in the Rules of Procedure and Evidence and the Statute. 

15     Rule 68(2) which is mentioned by the Prosecu tor as a ground for admission 

16     without oral testimony of a written statemen t without questioning by the 

17     Prosecutor does not apply because unless I a m mistaken, this is what we 

18     have understood.  We have understood that tw o witnesses are being 

19     referred to here, and there are two written statements related to the 

20     witnesses. 

21             The Defence received two statements,  one of three pages and one 

22     of a dozen or so pages which is longer, whic h means that we are beyond 

23     the scope of Rule 68(2), which refers to pri or-recorded testimony.  Rule 

24     68(2) considers exceptionally, and I repeat exceptionally, the admission 

25     of statements recorded beforehand as a video , and the Chamber will 
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 1     appreciate the difference, the obvious diffe rence between a written 

 2     statement which is prepared with the aid of OTP investigators; that is, 

 3     the OTP investigators prepare a statement re ceived during the 

 4     investigations.  This statement is used -- i s prepared with the words of 

 5     the investigators.  So there is a fundamenta l difference between such a 

 6     document and an audio or video recording of statements made by the 

 7     witness at the time when the witness is maki ng them. 

 8             Rule 68(2) considers the possibility  that the Court may view or 

 9     hear directly the witness himself or herself  through the audio or video 

10     recording of the testimony.  So in this inst ance this is not the instance 

11     we are facing, and because this is not the c ase, the suggestion of the 

12     Office of the Prosecutor cannot be accepted.   It cannot be accepted 

13     because Rule 68(2) is obviously an exception  to the principle that 

14     witnesses should appear personally before th e Court and that they should 

15     be examined by the Prosecution and cross-exa mined by the Defence.  So 

16     this is the first argument that would suppor t setting aside such a 

17     suggestion. 

18             The second issue with regard to the justification advanced by the 

19     Office of the Prosecutor, which is based ess entially on the idea of 

20     saving time, this argument is in fact not ab le to stand up to scrutiny. 

21     On the contrary.  Let us take the example of  Annex 2.  Unless I am 

22     mistaken, this is the testimony or the state ment which is set out in 11 

23     pages, 60-odd paragraphs, some of them quite  long, and in this statement 

24     this Prosecution witness set out in this sta tement a number of statements 

25     on a large range of events, a wide range of events.  It is obvious that 
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 1     if the Prosecutor does not examine this witn ess in court, that is 

 2     limiting the examination to what is relevant  to the trial, then the 

 3     Defence will be in a position of being oblig ed to cross-examine on all 

 4     the events or all the facts of varying relev ance or importance contained 

 5     in the statement.  That is instead of gainin g time we're going to lose 

 6     time, and this is going to happen because th e Office of the Prosecutor 

 7     will have failed to use the opportunity of t he hearing to focus, to 

 8     target the witness to what is relevant to th e trial.  So we are not going 

 9     to save time.  We are going to lose it.  The  same applies to the first 

10     three-page statement, although less clearly,  but it is just as precise. 

11             Furthermore, I would like to add, as  I have said before, that the 

12     principle of personal appearance should be m aintained.  Most of all, we 

13     must maintain the idea that the Prosecutor w ill examine his witness in 

14     court.  Why?  This is because this is the op portunity during the 

15     examination-in-chief of the witness for the Defence to ensure that the 

16     rights of the accused are protected, to ensu re that this examination 

17     follows the rules.  It means that the aim is  to ensure that the questions 

18     put are not guided and that the answers that  are given in response to the 

19     questions are true.  This goes to the fairne ss of trial.  A fair trial is 

20     not only dependent on cross-examination, it is not only during the 

21     cross-examination that the accused exercises  his rights, this also 

22     applies during the examination-in-chief. 

23             If the examination-in-chief is set a side, then a great many 

24     rights of the accused will also be set aside . 

25             This is for reasons of principle, an d this is why the Defence 
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 1     challenges the Prosecution's suggestion. 

 2             PRESIDING JUDGE FULFORD:  Very clear , very helpful.  Thank you, 

 3     Mr. Biju-Duval. 

 4             Do you want to come back on this, Mr . Sachdeva? 

 5             MR. SACHDEVA:  May I, Mr. President?   Thank you.  Just to the 

 6     first point as to the interpretation of Rule  68(b), I note that Article 

 7     69 of the Statute permits the introduction o f evidence via document form 

 8     which would mean not obviously videotaped an d audiotaped.  And secondly, 

 9     if one goes to the Rule in the French versio n of the Rules, and again I'm 

10     not fluent in French by any means, however, the chapeau talks about 

11     enregister sur audio ou video, and then when  it speaks to Rule 68(b) it 

12     simply mentions the word "enregister," and i n our submission if 

13     enregister would mean audio and video then t he chapeau would be framed in 

14     a redundant fashion. 

15             And secondly statements in this cour t are taken pursuant to Rule 

16     111 and 112, and in our statement it would b e inconceivable that such 

17     statement in the feature would be not permit ted to be entered into 

18     evidence as long as the person who gave the statement is available for 

19     cross-examination. 

20             The second point with respect to the  relevance of the material in 

21     our submission with regard to the two witnes ses we have determined that 

22     all of the material is relevant for your Hon ours to decide matters 

23     pertaining to this case.  The Prosecution wo uld not tender or propose to 

24     tender material that is irrelevant to the ca se. 

25             Now, if the Defence feels that part of those statements are 
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 1     irrelevant to them and for their cross-exami nation, then they needn't 

 2     cross-examine the witness on that part. 

 3             In any case, in our submission the s tatements that we have taken 

 4     are structured in such a fashion whereby the re are concrete paragraphs 

 5     and if the Chamber is minded to ask the Pros ecution to lead critical 

 6     evidence that may be contained in some of th e paragraphs, then of course 

 7     we would oblige the Chamber in doing that.  However, in cases which could 

 8     last -- not just this case but in future cas es where you will have 50 to 

 9     a hundred witnesses, clearly the advantage o f leading evidence of a 

10     non-critical nature wherein it does not touc h upon the acts and conduct 

11     of the accused as charged in an indictment i s clearly beneficial to such 

12     an institution, and therefore in our submiss ion while it's not 

13     automatically a bar to -- while the fact tha t evidence goes to the 

14     conduct and acts of the accused is not autom atically a bar to its 

15     admission, in this situation and our applica tion, we submit that the 

16     evidence is of a -- of course it's relevant and important but of a 

17     non-critical nature and therefore should be admitted in this fashion. 

18     Thank you. 

19             PRESIDING JUDGE FULFORD:  Thank you very much, Mr. Sachdeva. 

20             Mr. Biju-Duval, I think it was a sli p of the tongue.  You 

21     referred on at least one occasion to Rule 68 (2).  Am I right in thinking 

22     that you meant Rule 68(b)?  Is that right?  I don't mean to be pedantic. 

23     It is right.  Good.  Thank you very much. 

24             Well, thank you both for your submis sions on that subject.  We 

25     will deliver a decision on that issue, which  is clearly one of general 
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 1     importance to the running of cases before th is court. 

 2             The second item at this paragraph of  the agenda, Mr. Withopf, 

 3     refers to your filing which bears the closin g number 1323 where at 

 4     paragraph 4 of that filing the Prosecution s et out as follows:  That it's 

 5     been able to deselect a number of disclosed materials on which it is 

 6     unlikely to rely during the trial, and you w ent on to say that the 

 7     Prosecution has attached an appendix to this  information which sets out 

 8     the materials on which the Prosecution does not at present intend to rely 

 9     at trial. 

10             Mr. Withopf, one doesn't want to be difficult about this, but in 

11     terms of the Defence preparing the case for trial, it doesn't necessarily 

12     improve their position hugely knowing that e vidence is unlikely to be 

13     used but may be used because it means that t hey are left in the position 

14     of having to anticipate the possibility that  the material may be 

15     introduced. 

16             Now, am I right in summarising the t rue position as follows that 

17     from your vantage point at the moment, looki ng at the case shortly before 

18     it's to begin, the Prosecution is not intend ing to lead this evidence? 

19     However, one can never say things with absol ute finality, and of course 

20     you wish for the door to be left open so tha t if something unexpected 

21     arises which renders this material relevant,  it may be in those 

22     circumstances the Prosecution will be making  an application to be allowed 

23     to rely on this material. 

24             Now, is that what the true position is, Mr. Withopf? 

25             THE PROSECUTOR:  Mr. President, your  Honours, Mr. President, you 

ICC-01/04-01/06-T-88-ENG ET WT 28-05-2008 25/66 NB T



Status Conference – Open Session  Page 26 

ICC-01/04-01/06  Wednesday, 28 May 2008 

 1     make my life easy in this instance.  Indeed that's the position of the 

 2     Office of the Prosecutor.  We do not want to  close the door to rely 

 3     whenever need arises on these materials and of course as we indicated in 

 4     our filing we would give advance notice to b oth the Bench and, of course, 

 5     also to the Defence. 

 6             PRESIDING JUDGE FULFORD:  So thank y ou.  We'll proceed then on 

 7     the basis that the matters identified in the  appendix to filing 1323 are 

 8     not going to be introduced by the Prosecutio n during the trial, but as 

 9     with any material, of course it is open to t he Prosecution to make an 

10     application, if circumstances change, to be allowed to introduce further 

11     material to meet unforeseen circumstances. 

12             Now, do you want a moment? 

13             MR. WITHOPF:  If you allow me, Mr. P resident, to very carefully 

14     read the transcript since I want to be absol utely sure that our position 

15     is correctly reflected in the transcript. 

16             Mr. President, your Honours, this is  not exactly our position. 

17     Our position is that there is a list of evid ence.  This list of evidence, 

18     Mr. President, your Honours, is currently co mprised of 1 .127 items, and 

19     that's the list detailing the documents and the video materials, and it 

20     does not include the list of witnesses.  And  all these items have been 

21     disclosed to the Defence over the last two y ears as incriminatory 

22     evidence. 

23             In order to focus or to enable the D efence to properly and better 

24     prepare the Office of the Prosecutor trigger ed by a decision of the 

25     Honourable Bench, has indicated in the filin g we are currently dealing 
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 1     with that there are 214 items it at this sta ge doesn't believe it will 

 2     rely on during the trial, but as has been ri ghtly mentioned, things may 

 3     change and they may in particular change onc e the Defence by the 

 4     beginning of next week has filed it's defenc e lines. 

 5             Our position is the following:  Ther e is a list of evidence, and 

 6     this list of evidence contains also these 21 4 items, but we will only 

 7     rely on them once we have given advance noti ce to both the Bench and the 

 8     Defence, but what we -- what's not our posit ion, Mr. President, your 

 9     Honours, that this would require a specific application.  Our position 

10     would be advance notice and this should be s ufficient. 

11             (Trial Chamber confers) 

12             PRESIDING JUDGE FULFORD:  Mr. Withop f, I'm afraid that the time 

13     has come when there's got to be certainty in  relation to the materials 

14     the Prosecution is going to present.  We are  grateful to you for having 

15     set out in that filing that there is an area  of evidence which looks as 

16     though it's likely to fall off the map.  How ever, the way that I 

17     described it at page 22, line 17, is the app roach that we're going to 

18     adopt.  This material is not to be relied on  unless the Prosecution make 

19     an application for permission to be allowed to rely on it. 

20             Now, all sorts of unforeseen circums tances may justify that 

21     course and including matters revealed for th e first time by the Defence, 

22     and so the door is not closed, Mr. Withopf, in that sense.  You can -- 

23     you can return to us if something has change d the position, but for the 

24     moment the Defence are entitled to assume th is material is not going to 

25     feature. 
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 1             Now, Maitre Mabille, I have not invi ted you to participate 

 2     because I've assumed that the position that I've just summarised would 

 3     coincide with the Defence position, but of c ourse if there's anything you 

 4     would wish to add, please do so. 

 5             MS. MABILLE (interpretation):  No, I  have nothing to add, and I 

 6     agree with the Chamber's position.  Thank yo u, President. 

 7             PRESIDING JUDGE FULFORD:  Thank you very much. 

 8             We turn now to paragraph 4 of the ag enda, which deals with, 

 9     amongst other things, the audio-video materi als.  Part of the reason for 

10     including this was to provide the Registry w ith an opportunity of 

11     addressing us in relation to any technical p roblems that may stem from 

12     the Prosecution's suggestions, but it is als o to give the Defence an 

13     opportunity to advance any oral submissions that they wish in relation to 

14     the Prosecution's proposals as is set out in  filing 1260. 

15             Mr. Dubuisson, I'm going to turn to you first.  Is there anything 

16     that the Registry would wish to say about th e Prosecution's proposals, 

17     and I would anticipate this particularly rel ates to the suggestion that 

18     some videos should be shown in slow motion a nd on some occasions there 

19     should be the simultaneous broadcast of vide o materials. 

20             MR. DUBUISSON (interpretation):  Tha nk you very much, President. 

21     I'll hand the floor to Charlotte Dahuron. 

22             Ms. Dahuron (interpretation):  Thank  you, President.  The main 

23     points are first simultaneous viewing of two  videos in consultation with 

24     the OTP we have come to a solution which con sists of the OTP in preparing 

25     two separate videos and a third one in a sep arate format that combines 
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 1     the other two videos and in which the OTP wi ll have selected the relevant 

 2     parts, and so this would be a third video ba sed on the two original ones. 

 3     What is important in this case ask to identi fy if necessary whether or 

 4     not the audio recordings should be used and to which video they relate. 

 5             The second point was the possibility  of showing a slow motion 

 6     video and rewinding.  The current situation in the court is that the 

 7     material isn't adapted for this, and in cons ulting with the information 

 8     and telecommunications section of the Regist ry, they have announced that 

 9     they will be able to provide us appropriate equipment in two weeks.  So 

10     before the beginning of the trial. 

11             Either way, the videos will be prese nted from the court 

12     manager -- by the court manager, and we will  have a presentation by the 

13     participation -- the participants who wish t o do so the week of -- the 

14     2nd of June and for those who wish to hear t his on the final modalities 

15     of the procedure. 

16             PRESIDING JUDGE FULFORD:  Defence ha ve thus far been included in 

17     these discussions because there may be some objection to the final 

18     proposed format of these materials. 

19             Yes, Mr. Dubuisson. 

20             MR. DUBUISSON (interpretation):  Ind eed, President.  At this 

21     stage of the procedure we haven't included t he Defence in our discussion. 

22     The problem, we believe, is a technical one which had to be resolved on a 

23     technical level.  The Defence may raise othe r issues concerning specific 

24     points.  For instance, we have two pieces of  evidence, two documents, and 

25     if we create a third document this could be considered as a third piece 
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 1     of evidence.  The Chamber will have to decid e this. 

 2             The subtitles that could be used wil l be subtitles in one or 

 3     maybe two working languages, and our interpr eters will not be able to 

 4     interpret two subtitles at the same time, fo r instance for the language 

 5     that one of the witnesses is using.  So this  is another problem that 

 6     might arise. 

 7             And the third problem could be relat ed to the forwarding and 

 8     rewinding, because the person rewinding and forwarding should be the 

 9     court manager because they -- because it sho uldn't be one of the parties 

10     who does so, because that could modify the p resentation.  I believe that 

11     we should discuss this here in the -- in the  court setting rather than 

12     outside the courtroom. 

13             PRESIDING JUDGE FULFORD:  (Previous translation continues) ... 

14     the submissions that we've heard thus far it  would be appropriate for the 

15     Defence to be shown in the near future what it is that is proposed for 

16     presentation in court during the trial so th at if there are objections to 

17     the way that this has been prepared from a t echnical point of view there 

18     can be a full opportunity for the Bench to b e addressed on those points 

19     and for an alternative solution to be found if necessary.  And so, 

20     Mr. Dubuisson, without setting a time frame to this, can we leave it to 

21     you, please, to make sure that the Defence a re appropriately but fully 

22     involved in this process. 

23             MR. DUBUISSON (interpretation):  Yes , we will do so. 

24             PRESIDING JUDGE FULFORD:  Mr. Withop f, there aren't any 

25     difficulties with that, are there? 
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 1             MR. WITHOPF:  Not at all, Mr. Presid ent. 

 2             PRESIDING JUDGE FULFORD:  Thank you very much indeed. 

 3             Maitre Mabille, we of course -- have  of course considered the 

 4     Defence filing of the 4th of April often the se issues, but we would now 

 5     wish to give you the opportunity of further developing, if you wish, any 

 6     of the matters that you set out in that fili ng in relation to the 

 7     Prosecution's proposals as regards audio-vis ual material. 

 8             MS. MABILLE (interpretation):  Well,  actually, President, I will 

 9     just refer to the submission of the 18th of April, 2008, and I do not 

10     have any points to add to that submission. 

11             PRESIDING JUDGE FULFORD:  I expected  that might have been the 

12     position, Maitre Mabille.  Thank you very mu ch indeed. 

13             Now, the next issue arising out of p aragraph 4, which may in fact 

14     need no substantive canvassing now, is to wh ether or not there is 

15     anything more that needs to be said to the C hamber about the approach 

16     that should be taken by the Defence when the y conduct their final 

17     questioning of a witness under Rule 140(2)(d ). 

18             As I understand it, there is if not complete a very high measure 

19     of agreement between the Prosecution and the  Defence on this issue. 

20             First of all, Mr. Withopf, am I righ t in that?  Has agreement 

21     broken out on this subject? 

22             MR. WITHOPF:  There is a high overla p, obviously, of views, but 

23     this issue has never been the issue of discu ssion -- explicit discussion 

24     with the Defence. 

25             PRESIDING JUDGE FULFORD.  Your posit ion is clear.  Is there 
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 1     anything else you'd wish to say on this? 

 2             MR. WITHOPF:  No, Mr. President.  Ou r position has been outlined 

 3     in our respective filing. 

 4             PRESIDING JUDGE FULFORD:  Yes.  Than k you.  Maitre Mabille, 

 5     anything on this? 

 6             MS. MABILLE (interpretation):  I wou ld also like to refer to our 

 7     submissions on this point, President. 

 8             PRESIDING JUDGE FULFORD:  We turn th en to paragraph 5 of the 

 9     agenda.  Now, Mr. Withopf, on paragraph 5 th ere is in a sense a clear 

10     difficulty for the Defence on this issue bec ause there has been a 

11     confidential filing, 1309, and a Prosecution  and Defence only filing, 

12     1324.  You are applying for the opportunity to furnish materials in 

13     redacted form, and it may be we'll have to h ear you ex parte on this 

14     issue.  Is there anything else that the Pros ecution would wish to say in 

15     public in relation to this filing? 

16             MR. WITHOPF:  Mr. President, your Ho nours, not in public, and I 

17     would also suggest, since my colleague Ms. S amson is dealing with this 

18     matter, that we postpone this matter, if at all it needs to be further 

19     addressed, to the afternoon session. 

20             PRESIDING JUDGE FULFORD:  All right.   It may not be the afternoon 

21     session, Mr. Withopf, it may be the 12.00, s ession, so I hope Ms. Samson 

22     is somewhere in the building. 

23             MR. WITHOPF:  Indeed she is in the b uilding. 

24             PRESIDING JUDGE FULFORD:  Right.  Sh e'll have an opportunity of 

25     reading the transcript. 
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 1             Maitre Mabille, fully appreciating t he difficulties that you 

 2     labour under because you haven't seen the co re materials, is there 

 3     anything that you would wish to say orally o n the Prosecution's 

 4     application in this regard? 

 5             MS. MABILLE (interpretation):  Well,  I would like to mention to 

 6     the Chamber that we're exasperated having do cuments which we are unable 

 7     to have an opinion about.  So I do not have an opinion and I think it's 

 8     quite sensitive for us to be asked to give a n opinion about documents 

 9     which are practically illegible, and so we r epeat that we need 

10     exculpatory evidence in unredacted form.  Th at's the only thing I can say 

11     just now. 

12             PRESIDING JUDGE FULFORD:  12.00 then , please, for Ms. Samson, 

13     Mr. Withopf. 

14             Paragraph 6, I think we're really in  exactly the same territory, 

15     and I would anticipate that the position of the Defence is the same. 

16     Yes.  And Maitre Mabille confirms that it is . 

17             So -- yes, certainly, Maitre Mabille . 

18             MS. MABILLE (interpretation):  Mr. J ean-Marie Biju-Duval would 

19     like to say something about this request. 

20             MR. BIJU-DUVAL (interpretation):  Ye s.  Concerning point 6 -- and 

21     perhaps I should speak after the Prosecutor has first spoken about the 

22     issue.  I don't want to reverse the order of  things.  Would you like -- 

23     shall I make some observations? 

24             PRESIDING JUDGE FULFORD:  (Previous translation continues)... 

25     thank you.  Is Ms. Samson going to wish to a dvance in public submissions 
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 1     on these issues, Mr. Withopf, or are they go ing to be only ex parte 

 2     submissions? 

 3             MR. WITHOPF:  Based on our pre-discu ssion of this matter there is 

 4     almost everything that can be said in public . 

 5             PRESIDING JUDGE FULFORD:  Good.  We shall return to this subject 

 6     at 12.00 then, because we shall need Ms. Sam son. 

 7             In a moment we'll rise because we mu st give the interpreters half 

 8     an hour's break.  So that everybody knows wh at's left of the agenda, 

 9     Article 76, insofar as there are any submiss ions to be made on -- on that 

10     subject, there was a Defence e-mail sent yes terday which revealed that 

11     the issue of disclosure arises, and we will of course give Maitre Mabille 

12     a full opportunity to address the Bench on t hat subject, and then there 

13     is Mr. Walleyn's communication which we will  deal with after the break, 

14     and then finally we will return to the subje ct that I raised at the 

15     outset, 54(3)(e).  So unless there is, as it  were, any other business, 

16     any other matters that the parties or the pa rticipants wish to raise, we 

17     shall address those issues when we sit again  at 12.00. 

18             Thank you all very much.  We'll take  a break now for 35 minutes 

19     and sit again at 12.00.  Thank you. 

20             Recess taken at 11.24 a.m. 

21             On resuming at 12.03 p.m. 

22             COURT USHER:  All rise.  Please be s eated. 

23             PRESIDING JUDGE FULFORD:  Yes, Ms. S amson. 

24             MS. SAMSON:  Good morning, your Hono urs. 

25             PRESIDING JUDGE FULFORD:  We underst and from Mr. Withopf that 
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 1     you're fielding paragraphs, I think it's 5 a nd 6 on today's agenda, and 

 2     I'm afraid you've got the first billing for this particular part of the 

 3     hearing.  It's really whether there's anythi ng in addition to the 

 4     Prosecution's written submissions that you w ish to say in public. 

 5             MS. SAMSON:  Thank you, your Honour.   At this time there is 

 6     nothing further for the Prosecution to make submissions on in the public 

 7     hearing.  Should the Chamber have any partic ular questions that may 

 8     require a closed-session hearing, then certa inly we'd be available to 

 9     answer those types of questions on the speci fic redactions. 

10             PRESIDING JUDGE FULFORD:  Ms. Samson , we've worked on the basis 

11     that the filing -- the ex parte filing has b een full and that you have, 

12     as it were, within your judgement provided u s with everything that we 

13     need to know in order to make a decision on the particular requests that 

14     have been made.  In those circumstances, the  Bench is not going to 

15     request an ex parte session.  We trust you t o have revealed everything 

16     that needs to have been revealed and we don' t have any additional 

17     questions.  So does that mean that in fact a s far as you're concerned 

18     there doesn't need to be an ex parte hearing  on the issue? 

19             MS. SAMSON:  Yes, that's correct. 

20             PRESIDING JUDGE FULFORD:  Good.  And  you've nothing to add? 

21             MS. SAMSON:  No, nothing to add. 

22             PRESIDING JUDGE FULFORD:  Thank you,  Ms. Samson. 

23             Mr. Biju-Duval?  Paragraph 6.  Ms. S amson's not going to develop 

24     any more oral arguments, so it's really base d on what has been set out in 

25     the public version of the filings. 
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 1             MR. BIJU-DUVAL (interpretation):  Ye s, your Honour.  Some brief 

 2     comments on this application.  As you said y ourself, we are addressing 

 3     the matter in very difficult circumstances, because this application was 

 4     filed in the wake of ex parte proceedings in  which the Defence did not 

 5     participate, the application itself is ex pa rte, and a large part of it 

 6     has been redacted so it's largely incomprehe nsible to the Defence. 

 7     However, we can nonetheless make two comment s. 

 8             Firstly, we note that this applicati on for non-disclosure of 

 9     exculpatory evidence to the Defence is based  on Rule 82.  That is to say 

10     is based on the need for confidentiality in relation to ongoing 

11     investigations, ongoing investigations of wh ich we know nothing. 

12             In this connection, the Defence woul d like to remind the Chamber 

13     that in an oral decision made on the 18th of  January, 2008, the Chamber 

14     recalled that the Prosecutor would not be al lowed to "detail information 

15     which could potentially assist the accused o n the basis that that 

16     evidence was related to ongoing investigatio ns."  Thus even though we 

17     cannot understand the detail of this applica tion, we see that it is based 

18     on ongoing investigations, although the Cham ber has already ruled that 

19     that basis, that ground, could not be used t o keep from the Defence 

20     potentially exculpatory information. 

21             My second comment:  The Office of th e Prosecutor proposes to make 

22     ad hoc factual admissions in order to avoid having to disclose 

23     potentially exculpatory information concerne d.  We would just like to 

24     make one observation and draw the attention of the Chamber to one point 

25     which is linked to paragraphs 8 and 9 of the  Prosecutor's application and 
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 1     which illustrate eloquently the fact that an  admission by the Prosecutor 

 2     cannot, cannot, usefully replace the documen t itself or the statement of 

 3     the witness.  The Prosecutor demonstrates it  himself in his application 

 4     by giving an example.  He refers to a piece of information according to 

 5     which, and now I refer to the -- the filing,  that Lubanga had not 

 6     participated and had no reason to be implica ted in military operations on 

 7     the basis of the allegation. 

 8             That is the information provided.  T he Prosecutor wants to make 

 9     an admission which would allow him not to pr ovide the document in extenso 

10     to the Defence or the statement in extenso, and what is the admission 

11     that the Prosecutor offers?  The admission i s as follows:  That Thomas 

12     Lubanga Dyilo played a political role in the  UPC and did not fight on the 

13     front lines.  This is a very clear example o f distortion between the 

14     document contained in the document which is not to be disclosed in its 

15     entirety and the admission made by the Offic e of the Prosecutor.  Not 

16     fighting on the front lines is obviously not  the same thing as not being 

17     involved, implicated, in military operations .  It's not the same thing. 

18             This is an example of an admission o ffered by the Prosecutor 

19     which cannot substitute non-disclosure of po tentially exculpatory 

20     information.  So this is an example which I believe should lead the 

21     Chamber to rule that this solution should no t be retained. 

22             PRESIDING JUDGE FULFORD:  Mr. Withop f, do either you or 

23     Ms. Samson wish to come back on that point? 

24             MR. WITHOPF:  Mr. President, thank y ou for giving us an 

25     opportunity to confer.  We will not make sub missions on this matter. 
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 1             PRESIDING JUDGE FULFORD:  Mr. Biju-D uval, Maitre Mabille, this 

 2     may be an appropriate opportunity for the De fence now to set out orally 

 3     the submissions that were raised by way of i ndication for our 

 4     consideration in the e-mail of yesterday, na mely as I understand it the 

 5     difficulties that it's said currently exist in relation to disclosure. 

 6     So we give the floor to you. 

 7             MS. MABILLE (interpretation):  Thank  you, President.  Thank you, 

 8     your Honours.  Yes, indeed.  I must make it plain to you that the Defence 

 9     is somewhat preoccupied regarding this issue  of disclosure.  I would like 

10     to return to the principles set by your Cham ber on the matter of 

11     disclosure.  The principle which strikes me as being essential is that 

12     the deadline for the Prosecutor is the 28th of March.  We have talked 

13     about it at length on a number of occasions.   That was the date.  Beyond 

14     that date the Prosecutor was not to disclose  information, evidence, 

15     unless expressly authorised to do so by the Chamber. 

16             Now, first of all I would like to ad dress the issue of 

17     incriminatory material.  Since the 28th of M arch we have received a 

18     certain amount of incriminatory material.  A  week ago we received a new 

19     disclosure with incriminating material.  We informed the Prosecutor that 

20     we could not accept the disclosure of that i ncriminatory material.  At 

21     that time the Prosecutor said to us -- said that he would disclose us -- 

22     disclose it to us under Rule 77.  However, i n the wake of this what did 

23     we discover?  We discovered that the Prosecu tor was providing to us a 

24     document required by the Chamber and that wa s the summary of the charges, 

25     the charging document, and in that summary o f the charges the Prosecutor 
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 1     specifies the incriminatory material on whic h he would rely, and what do 

 2     we find there?  Material disclosed to us und er Rule 77 as incriminating 

 3     material. 

 4             This presents a problem, a real prob lem.  How am I and how is the 

 5     Defence team to interpret your decision of t he 28th of March?  We 

 6     interpret it, and I will move to English, la te is too late.  That is to 

 7     say that all documents produced after the 28 th of March are too late 

 8     unless the Chamber authorises the Prosecutor  to disclose them and that 

 9     that material cannot be used at trial.  That  is how we understand that 

10     decision.  Such material cannot be used at t rial. 

11             Now, when material is disclosed to u s under Rule 77 and then we 

12     find that material referred to under the inc riminating evidence on which 

13     the Prosecutor intends to rely, the Defence shall return to you 

14     systematically in connection with each of th ese items or each of these 

15     pieces of material to state that the Prosecu tor cannot use that material 

16     unless it is authorised by the Chamber, beca use this is how we interpret 

17     the situation. 

18             These are my first comments on the i ncriminatory evidence. 

19             Turning now to exculpatory evidence,  here, too, the Defence is 

20     particularly uneasy.  We have received two w aves of disclosure, one on 

21     the 6th of May and one about one week later.   I'm just looking for the 

22     date.  These two sets of disclosure in total  constituted 3.000 pages 

23     disclosed between the 6th of May and the 16t h of May approximately. 

24             Obviously we must process this excul patory material.  A large 

25     proportion of these documents are redacted, still redacted, and as you 
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 1     know that renders our task all the more diff icult. 

 2             The Defence has difficulty understan ding, and here I weigh my 

 3     words, the Defence has difficulty understand ing how these documents which 

 4     are in part transcripts of statements given by witnesses and who have 

 5     been questioned by the Prosecutor in 2006 an d in 2005 and in 2007 are 

 6     being disclosed to us today.  The texts say "as early as possible."  Is 

 7     it acceptable or can one consider that these  documents are being provided 

 8     to us as early as practicable when some of t his information has been in 

 9     the possession of the Prosecutor for over tw o years.  I do understand 

10     that the Prosecutor is continuing to investi gate and that the Defence 

11     cannot complain of receiving an exculpatory information that has come 

12     into the possession of the Prosecutor only i n recent days in Bunia.  This 

13     we could understand.  What we have difficult y understanding is that this 

14     exculpatory material is being disclosed to u s now, although it has been 

15     in the possession of the Office of the Prose cutor for practically two 

16     years. 

17             Clearly this raises another issue fo r us, and that is, 

18     Mr. Prosecutor, how much exculpatory materia l do you have in boxes which 

19     you are going to provide to us little by lit tle, and what position is the 

20     Defence being put in?  The Defence is being put in the following 

21     position:  I would say that there is a -- we  have here a paradoxical 

22     injunction.  The first injunction or request  of the Chamber is that we 

23     reveal our lines of defence and at the same time the Office of the 

24     Prosecutor is saying, "Oh, I still have excu lpatory material, but just 

25     wait.  Bide your time.  You will receive it at a point in time which we 
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 1     deem appropriate." 

 2             So what position is the Defence in t oday?  We are concerned about 

 3     the conduct of a fair trial.  These are very  serious matters.  I would 

 4     add that at our last hearing we discussed va rious exculpatory -- or items 

 5     of exculpatory material, and these were not minor pieces of information. 

 6     These were very substantial matters relating  to the innocence or lack of 

 7     guilt of our client.  The Prosecutor said th at he needed to obtain 

 8     authorisation from the source to provide tha t information to us. 

 9             Now, I know that the Chamber took a decision on this matter in 

10     that the Prosecutor would have four weeks to  submit that material to the 

11     Chamber.  However, in the interests of a fai r trial, starting off on a 

12     footing where there is exculpatory material which is available to the 

13     Office of the Prosecutor which has not been revealed to the Defence is 

14     not right.  The Office of the Prosecutor is obliged to investigate 

15     exculpatory and incriminatory circumstances equally and to divulge the 

16     exculpatory and potentially exculpatory mate rial to the Defence so that 

17     it can properly defend its client Mr. Thomas  Lubanga.  What is the point 

18     of a Defence revealing its lines of defence while on the other side of 

19     the courtroom the Prosecutor says, "Well, I haven't even provided you 

20     with all of the exculpatory material availab le"?  This places the Defence 

21     in a very, very sensitive situation.  It is a matter of our very 

22     professionalism.  We are obliged to have tha t material to do our work. 

23             So what consequences can be drawn fr om what I'm saying?  A little 

24     earlier, and I will return to the question t hat you put to me, 

25     Mr. President, at the outset, you asked whet her the material that will be 
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 1     provided to the Chamber by the Prosecutor wo uld contain exculpatory 

 2     material and whether there would also be inc riminating material and 

 3     whether the Chamber should view that incrimi natory material.  My answer 

 4     to you would be no based on the situation wh ich we find ourselves.  No, 

 5     the Chamber need not view this incriminating  evidence because today it is 

 6     too late.  The Prosecutor cannot use that ma terial in the trial.  That is 

 7     our position.  Otherwise, there is no end in  sight.  And also the concept 

 8     of a fair trial which is at the heart of thi s -- these issues, this 

 9     problem complex, is at play. 

10             My question is:  Mr. Prosecutor, whe n will we have all of the 

11     exculpatory material in its entirety?  When?   At what date?  This is an 

12     essential issue. 

13             We need to know whether we will be - - we will have to keep 

14     adjusting our approach as and when material is revealed to us.  I'm not 

15     even talking about -- I am not talking about  exculpatory material that 

16     the Prosecutor may, may obtain at this time.   No, I am talking about 

17     material that is in his possession in his of fices. 

18             You yourself indicated a sanction in  your decision.  You said if 

19     that material was not disclosed the Prosecut or would be obliged to 

20     abandon charges.  We cannot continue in a pr ocess which is never ending 

21     and where the rights of our client are not b eing respected as they 

22     should. 

23             These are the observations which I w anted to make, and I make 

24     them with gravitas because we are speak of t he very interests of the 

25     Defence. 
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 1             PRESIDING JUDGE FULFORD:  Maitre Mab ille, thank you very much. 

 2     There are two points that I want to raise st raight away by way of 

 3     questions and one observation.  The first po int is, and this really picks 

 4     up on the submissions you made right at the end.  The Chamber's concern 

 5     over -- or not concern but the question that  we raise over viewing 

 6     incriminatory materials at this stage in the  Article 54(3)(e) category is 

 7     not that we are in any sense contemplating t he possibility of further 

 8     incriminatory materials being introduced int o the trial.  I think unless 

 9     something exceptional happens it's far too l ate for that. 

10             The issue really is aimed at a diffe rent question:  Whether 

11     anyone has any objection when we are assessi ng the exculpatory value of 

12     the materials which is in this category, whe n we're undertaking that 

13     exercise, if we read the materials as a whol e, which may, by the way, 

14     include some sections which could be said to  be incriminatory rather than 

15     exculpatory. 

16             So this isn't about us permitting th e Prosecution to introduce 

17     further elements of their case, it is simply  us reading materials that in 

18     the end may never be handed over to the Defe nce because we've decided 

19     there's no exculpatory value and, by the way , because the information 

20     providers have failed to give their consent.   So it's really whether 

21     you -- whether anyone has any concerns on th at issue.  That's the first 

22     question.  I would ask you to come back on t hat. 

23             The second is on the Rule 77 point a nd what you've identified as 

24     being some further incriminatory materials t hat you believe have been 

25     revealed in this process, you said that you would systematically return 
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 1     to us on that point, would it be reasonable for us to ask you to provide 

 2     us with a document identifying -- you needn' t go into great detail, 

 3     simply identifying either the items of evide nce or the areas of evidence 

 4     so that we in turn can make our own assessme nt of this, because you'll 

 5     understand that the disclosure process betwe en the Prosecution and the 

 6     Defence isn't one to which we're usually a p arty, so we're not -- we 

 7     don't have the detail of the matters that wi ll have caused you concern. 

 8     So I'm really asking whether -- whether you can provide us with that, 

 9     with a document in a reasonable period of ti me. 

10             The third matter, which is really ju st to make an observation, 

11     Maitre Mabille, we cannot stress too strongl y the concerns that we hope 

12     that we've set out in writing in various dec isions that have been handed 

13     down that we have as regards the need for th e Defence to be provided with 

14     exculpatory material, and the submissions th at you've made today on that 

15     point will be very carefully borne in mind b y us, but could you come 

16     back, please, now, on the two questions that  I've just raised. 

17             MS. MABILLE (interpretation):  Mr. P resident, regarding the 

18     filing concerning documents that were disclo sed to the Defence under 

19     Rule 77 and which are in fact in the Prosecu tion document, it's very 

20     simple.  We can make the filing without any difficulty. 

21             Regarding the second point, that is whether the Chamber can see 

22     incriminating evidence, perhaps I didn't und erstand you clearly, but I 

23     have a bit of trouble with this.  Why would the Chamber consider 

24     incriminating evidence or materials, because  in any case, as I understood 

25     it from what you said, we agree that the Pro secutor on no account can the 
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 1     Prosecutor use these documents during the tr ial. 

 2             PRESIDING JUDGE FULFORD:  I'll have one last go at this 

 3     Maitre Mabille.  It's probably a problem of interpretation.  The -- one 

 4     last go.  We have got to undertake a task of  seeing whether within the 

 5     documents that are covered by the 54(3)(e) a greements there is material 

 6     which has an exculpatory value which need to  be disclosed to the accused. 

 7     So that's the undertaking.  That's the task we've got to perform. 

 8             In order to assess the -- the overal l value of that material, it 

 9     could be said that it's better to read the m aterials in their -- in their 

10     entirety so that you see the complete pictur e, and so that would involve 

11     focusing on the exculpatory material but als o along the way looking at 

12     the incriminatory parts.  Not with a view to  including it in the trial 

13     evidence, but simply so we have the full pic ture.  And as I've said 

14     earlier, this may involve in fact us reading  statements that you never 

15     see. 

16             Now, it's really a question whether there's a difficulty of that. 

17             MS. MABILLE (interpretation):  Forgi ve me, Mr. President.  I 

18     didn't understand you clearly.  There's no c oncern in that regard for us. 

19     It's all right.  It can be done in this way.  

20             (Trial Chamber confers) 

21             PRESIDING JUDGE FULFORD:  Right.  Mr . Withopf, I'm not sure on 

22     the extent to which you need to come back on  these points.  That's a 

23     Rule 77 complaint.  Maitre Mabille has said that she will identify the 

24     documents that she says infringes our orders  on disclosure, and I'm going 

25     to ask for that document to be disclosed in seven days, and it may be at 
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 1     that point you'll want to return. 

 2             Is there anything you want to say on  that issue now? 

 3             MR. WITHOPF:  There are a few points , Mr. President, your 

 4     Honours, I want to clarify, not that the wro ng picture has been drawn. 

 5             In respect of the disclosure of incr iminatory materials, the 

 6     Chamber at any given point in time has alway s been appraised about the 

 7     situation, and as your Honour the Presiding Judge is aware of, there are 

 8     a number of applications pending to seek aut horisation to add 

 9     incriminatory evidence to the Prosecution's list of evidence. 

10             The Rule 77 disclosure my learned fr iend from the Defence is 

11     making reference to took place on the 16th o f May, and these materials 

12     concern exactly the very same materials for which such applications are 

13     pending.  The Office of the Prosecutor has v ery deliberately taken the 

14     approach that the Defence, in order to prepa re properly, should be given 

15     an opportunity to have access to these mater ials at the earliest stage 

16     possible, and for that reason we have offere d to the Defence to provide 

17     these materials under the heading of Rule 77  at this stage pending a 

18     decision of the Trial Chamber on the applica tion to authorise to add 

19     these materials to the materials to be relie d on at trial. 

20             I think this is a very important dis tinction to be made, and the 

21     Chamber, as I said, at any given point in ti me is informed about what's 

22     going on, if I may phrase if that way, on th e disclosure front line. 

23             The Defence has raised a point that these materials are despite 

24     the fact that the decision of the Trial Cham ber is pending allegedly 

25     included in to the annex to the Prosecution' s summary of evidence.  At 
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 1     this stage I'm not in a position to verify t his, but I would invite my 

 2     learned friends from the Defence to identify  the documents concerned by 

 3     their evidence registration numbers so that the Office of the Prosecutor 

 4     would be in a position to further inquire in to this matter. 

 5             That's what I want to say, Mr. Presi dent, your Honours, in 

 6     respect to the Rule 77 disclosure. 

 7             PRESIDING JUDGE FULFORD:  Can we the n be clear about this, 

 8     Mr. Withopf?  Whatever has been revealed dur ing the Rule 77 process, the 

 9     Prosecution accept that if they are to add t o the list of evidence there 

10     has to be an application made to the Chamber  for permission. 

11             MR. WITHOPF:  Absolutely right.  In respect of all these 

12     materials such applications are actually pen ding. 

13             PRESIDING JUDGE FULFORD:  Right.  An d what you're doing is -- and 

14     the Defence are entitled to either accept th e offer or refuse it, you're 

15     giving them an opportunity now of looking at  the materials which are the 

16     subject of those applications. 

17             MR. WITHOPF:  That's entirely correc t, and this process has been 

18     explained both in the cover letters to the d isclosure and during the 

19     disclosure meetings. 

20             PRESIDING JUDGE FULFORD:  All right.   All right.  Fine.  Thank 

21     you. 

22             Now, on the other points? 

23             MR. WITHOPF:  On 54(3)(e), Mr. Presi dent, your Honours, I used 

24     the break to provide -- or to inquire as to how many such materials 

25     within the 210 or 212 documents do potential ly contain incriminatory 
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 1     evidence, and what I can say at this stage, we are talking about 35 to 40 

 2     documents concerned, which is a percentage o f roughly 15 to 20 per cent. 

 3     Not an unimportant percentage. 

 4             To answer your question, there's no concern from the Office of 

 5     the Prosecutor's side.  The Bench is compris ed of professional Judges and 

 6     professional Judges can easily distinguish b etween materials they can use 

 7     later on for the determination of guilt or i nnocence or they cannot use. 

 8             If you allow me to address one point  that has been made by the 

 9     Defence in respect of the disclosure of pote ntially exculpatory evidence. 

10     The Office of the Prosecutor has always take n a very liberal approach in 

11     interpreting Article 67(2) meaning when ther e was doubt such materials 

12     have been provided to the Defence under the heading of Article 67(2), 

13     potentially exculpatory materials. 

14             What has been disclosed and what my learned friend from the 

15     Defence has specifically referred to between  the 6th of May and the 16th 

16     of May is material that follows the 24th Apr il decision of the Honourable 

17     Bench.  So this is basically in compliance w ith a court order. 

18             What I wish to emphasise at this sta ge, however, Mr. President, 

19     your Honours, is the following:  It's not fo r the first time that the 

20     Defence has had access to the potentially ex culpatory portions of the -- 

21     of the materials concerned.  Excerpts, as yo ur Honour -- as your Honours 

22     are very well aware of, excerpts of these do cuments have been provided to 

23     the Defence on a rolling basis months ago, t hough the potentially 

24     exculpatory details were known to the Defenc e earlier on.  However, what 

25     was not known to the Defence are the identit ies of the witnesses who 
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 1     provided such potentially exculpatory inform ation. 

 2             Finally my learned friend from the D efence has raised the 

 3     question as to when the disclosure of potent ially exculpatory evidence 

 4     will be completed.  First of all, I want to say that the obligation is an 

 5     ongoing obligation, and I wish to inform the  Chamber that there are a 

 6     number of document collections within the Of fice of the Prosecutor, the 

 7     DRC collection, the Uganda collection, the C entral African Republic 

 8     collection, obviously the Darfur collection,  mirroring the 

 9     investigations, mirroring the areas or situa tions in which the Office of 

10     the Prosecutor is investigating.  Of course the review of the DRC 

11     collection has been completed months ago and  the materials concerned have 

12     been disclosed to the Defence save the Artic le 54(3)(e) protected 

13     documents. 

14             Investigation into the DRC situation  continues, and of course 

15     materials come in.  Such materials will be r eviewed and are reviewed 

16     contemporaneously and are disclosed in the e vent they meet the criteria 

17     of Article 67(2). 

18             The other document collections are a lso reviewed.  The Uganda 

19     collection has been fully reviewed and respe ctive materials have been 

20     disclosed to the Defence, and the Office of the Prosecutor has an 

21     internal deadline to complete the review of the Central African Republic 

22     collection and the Darfur document collectio n at the very least ten days 

23     prior to the start of the trial to ensure th at in the unlikely event that 

24     there are materials that are of potentially exculpatory nature can be 

25     disclosed to the Defence prior to the start of the trial. 
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 1             PRESIDING JUDGE FULFORD:  Well, Mr. Withopf, of course we 

 2     understand that.  You will realise that if e xculpatory material, even 

 3     through no fault of the Prosecution, is serv ed very late, at the very 

 4     least we're going to have to ensure that the  Defence have had a 

 5     sufficient opportunity to research it and de al with it.  Now, how that is 

 6     done we'll have to wait to see, but I'm sure  you would not stand in the 

 7     way of a proposition that the Defence must b e given a proper opportunity 

 8     to deal with those materials. 

 9             MR. WITHOPF:  Not at all, Mr. Presid ent, your Honours.  We make 

10     extra efforts to satisfy this right of the D efence. 

11             PRESIDING JUDGE FULFORD:  Anything e lse? 

12             MR. WITHOPF:  Not at this stage, Mr.  President. 

13             PRESIDING JUDGE FULFORD:  Thank you.  

14             Maitre Mabille, do you wish to come back at all on any of these 

15     issues? 

16             MS. MABILLE (interpretation):  No, I  do not wish to come back, 

17     Mr. President, but I cannot let the Prosecut or say that out of the 3.000 

18     pages disclosed to us there are exactly -- t hat it is exactly one week 

19     and 15 days ago, these materials were known to the Defence.  When you 

20     give us a summary of ten lines without telli ng us the provenance or the 

21     origins and then you talk about 500-page tes timony, I'm sorry, the 

22     Defence wishes to work properly, and if the Defence wishes to do so it 

23     must read the testimony in full. 

24             Without offending you, Mr. Prosecuto r, what Mr. Jean-Marie 

25     Biju-Duval told us, that is, that you are as king us for admissions, when 
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 1     we look at what we have there are various si gnificant inconsistencies. 

 2     The witness summaries given to us, if we wor k on them we would not be 

 3     doing our work properly. 

 4             Not to argue too much, I will end wi th this:  Regarding, 

 5     Mr. Prosecutor, I may be wrong, for all the transcripts of interviews we 

 6     have received we have three that we have kno wledge of, but there are 

 7     actually 17.  This is new to the Defence. 

 8             PRESIDING JUDGE FULFORD:  Mr. Withop f, this really serves to 

 9     underline something that we've indicated on an earlier occasion, that the 

10     Prosecution, but more particularly the Bench , has an obligation to ensure 

11     that any admissions that are made in relatio n to exculpatory material do 

12     truly cover the exculpatory value of the und erlying statement or 

13     documents, and once the process is complete of furnishing proposed 

14     admissions to the Defence we will need to co nduct the exercise of 

15     comparing the admissions with the core mater ial, and I will ask you 

16     please to reflect on how we can best be furn ished with the underlying 

17     documentation so that we can identify the ad missions and relate the 

18     admissions to the relevant parts of the stat ements or documents. 

19             So could you over a break, the very short break we're going to 

20     have, could you discuss that with your team so that we can ensure that 

21     the admissions are wholly adequate for their  purpose.  Thank you very 

22     much. 

23             MR. WITHOPF:  Indeed we will do so. 

24             PRESIDING JUDGE FULFORD:  Thank you.   There is something that the 

25     Judges need to discuss very briefly.  We're going to rise for a moment 
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 1     only.  I'm going to ask the parties and the participants not to 

 2     disappear, because we will be back on the Be nch very quickly, but it's 

 3     something that should be done other than in a whispered conversation on 

 4     the Bench.  So we will be two or three minut es. 

 5             Recess taken at 12.44 p.m. 

 6             On resuming at 12.49 p.m. 

 7             COURT USHER:  All rise.  Please be s eated. 

 8             PRESIDING JUDGE FULFORD:  Mr. Walley n, Ms. Bapita, we are very 

 9     much conscious that you have attended today' s hearing, and we've really 

10     not included either of you at all. 

11             First of all, can I thank you on beh alf of all of the Judges for 

12     your attendance here today, and in a sense g ive an explanation or at 

13     least a partial one.  There is, as you will be aware, consideration 

14     currently going on as regards the -- what I' m going to describe as the 

15     core group of victim applicants, and by that  I mean the -- the group that 

16     is not subject to appeal to the Appeals Cham ber. 

17             Once the responses of the parties ha ve been received at the 

18     beginning of June to those applications and once the Chamber has made a 

19     decision on those victim applicants, we will  then be in a position to 

20     make decisions as regards the detail of vict im participation, 

21     particularly at the beginning of the trial, and there will be obvious 

22     focus on the opening stage and the statement s to be made, if any, by 

23     victims at the commencement of the case. 

24             It seems to us that it would be appr opriate to address those 

25     issues globally once a determination has bee n made in relation to the 
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 1     applications for the core group of victims r ather than determining the 

 2     position of the victims who the two of you r epresent at this stage, only 

 3     then having possibly to review any decision that we make in as regards 

 4     those victims once we've looked at the overa ll picture.  So I'm afraid 

 5     that some of the issues that most particular ly concern you will need to 

 6     wait for a little while so that we can have a better view of the overall 

 7     picture as regards victim participation.  So  that is why we have delayed 

 8     addressing some of the points which are undo ubtedly of concern to the two 

 9     of you, and we would wish that we could have  dealt with them sooner, but 

10     we've been unable to do so. 

11             Mr. Walleyn, you have made a request , appropriately via e-mail, 

12     which touches upon the interpretation of the  Appeals Chamber decision in 

13     relation to suspensive effect.  It may be we 're being oversensitive on 

14     the issue, but rather than engaging certainl y at this stage in open court 

15     in a minute discussion of what the Appeals C hamber decision means, we 

16     feel that it would be more appropriate, poss ibly more seemly, if in the 

17     first instance any submissions in this regar d could be communicated to 

18     the Chamber in writing, and if we feel it's necessary to develop those 

19     submissions by an oral hearing, we will, of course, give proper 

20     consideration to that possibility. 

21             I'm afraid we're going to impose a s hort deadline for written 

22     submissions.  I'm afraid it's going -- we wo uld like it to be very short 

23     indeed because these are matters which we ne ed to progress.  Would 48 

24     hours be unreasonable, Mr. Walleyn? 

25             MR. WALLEYN (interpretation):  Yes, Mr. President.  Thank you for 
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 1     your words.  We are very frustrated, however , that 48-hour time limits 

 2     are being imposed on us, whereas these are r equests or applications that 

 3     we made two years ago and in relation to whi ch no decision has been made 

 4     officially because we're still not aware whe ther on the 23rd of June we 

 5     or our clients will be authorised to be -- t o participate in the 

 6     proceedings. 

 7             Yes, I might make an effort to make a submission within 48 hours 

 8     because I know what I have to say.  However,  we still consider that the 

 9     principles of fair trial apply to all partic ipants and that there are 

10     some rights which are enshrined in the Statu te and the other instruments 

11     of the court for the benefit of the victims.  

12             For the time being we are completely  in the dark we feel, because 

13     after two years of close collaboration or cl ose cooperation for the 

14     preparation of this trial, three weeks from the commencement of trial, 

15     not only are we unaware of whether or not we  will be able to participate 

16     and with whom, we do not even know whether w e shall have access to the 

17     documents that you mentioned in relation to which you said in your 18 

18     January decision that we could have access.  So we -- 

19             PRESIDING JUDGE FULFORD:  (Previous translation continues) ... 

20     for you moment, Mr. Walleyn, and I apologise  to the interpreters for 

21     doing so. 

22             There are two separate issues here.  You already have made a 

23     filing in which you have of made a request f or clarification of the 

24     majority decision in relation to victims par ticipation.  Now, that is in 

25     any event under consideration by the Bench, and I hope -- well, let me 
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 1     start that sentence again.  There is a possi bility that you will have an 

 2     answer to the clarification that you've soug ht in the near future. 

 3             The more limited point that I'm addr essing now is rather than 

 4     develop the matters that you raise by way of  e-mail in the last day or 

 5     two which really touches on the interpretati on of the Appeals Chamber's 

 6     decision on suspensive effect, rather than u s engaging in an analysis of 

 7     the Appeals Chamber decision in open court, I'm simply asking you to put 

 8     your thoughts on the issue, if you wish to, in writing in 48 hours.  So 

 9     this isn't really asking you to deal within a short matter of time with 

10     something that's been lingering for two year s.  This is actually asking 

11     you to address a new issue that's arisen.  I t's a limited and confined 

12     issue over a short period of time.  So altho ugh you may feel frustration 

13     at a number of elements, I think it may be s lightly unfair to be linking 

14     those with the request that I'm making of yo u at this point in time. 

15             MR. WALLEYN (interpretation):  I agr ee with you, Mr. President, 

16     but when I mentioned the two-year delay, it is because we are three weeks 

17     from the commencement of trial and there's s till no official decision on 

18     our application for participation in the tri al, and I think that the 

19     victims who may be authorised to participate  in the trial should also 

20     have the opportunity to prepare for the tria l. 

21             Furthermore, I consider that it's a little unfair to ask that all 

22     preparation, all necessary preparation, be m ade for something that may 

23     not occur.  So in our view, it's a question of how to organise our time, 

24     our practices, our teams, because as you you rself said, there is the 

25     possibility that depending on the number of victims who will be 
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 1     authorised to participate, even if this is a  core group it is possible 

 2     that there will be a need or a request on th e part of the Chamber for 

 3     reconsideration of the composition of the te ams or to merge some teams. 

 4     All of these are issues that require time an d negotiation between 

 5     counsel.  They require contact with clients and intermediaries as well. 

 6             As we say, time is running.  Time is  passing, and these things 

 7     are becoming increasingly difficult to carry  out in three weeks.  That is 

 8     what I wanted to say. 

 9             PRESIDING JUDGE FULFORD:  Mr. Walley n, we are keenly aware of 

10     those difficulties, and once the position is  clear we will, I assure you, 

11     reflect on what is fair to those victims who  will be participating in 

12     this trial, and if there is a need for time to be given based on 

13     applications, those applications will be scr utinised very carefully and 

14     where it is just and reasonable time will be  given. 

15             I make this observation because it m aybe useful for you and 

16     others to consider, there maybe, and I simpl y pose this as a question, 

17     two stages.  The involvement at the beginnin g by way of a general opening 

18     statement in the which the views and concern s of particular victims are 

19     expressed.  That is one part of the process,  and that may require a 

20     different kind of preparation than a detaile d review of the entirety of 

21     the available evidence in the case. 

22             There is then the further participat ion which is now dependent on 

23     the decision from the Appeals Chamber, namel y, the extent to which 

24     participating victims can engage in what I'm  generically going to 

25     describe as the core issues that divide the Prosecution and the Defence. 
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 1     Now, on that there is nothing to be done but  to await the outcome of the 

 2     Appeals Chamber decision, but we may be able  to progress the first area 

 3     without awaiting the decision of the Appeals  Chamber, and it may not be 

 4     necessary for the same detail of preparation  to be undertaken by victims 

 5     in order for the opening statements to be ma de. 

 6             Now, I'm not inviting a response on this.  In fact, I would 

 7     encourage you not to respond.  It's just a t hought that may be useful 

 8     when it comes to formulating any submissions  that are made later in terms 

 9     of the amount of time that's needed by victi ms, which we're keenly aware, 

10     before they can properly participate in thes e proceedings. 

11             All right.  Thank you very much inde ed. 

12             MR. WALLEYN (interpretation):  Thank  you. 

13             PRESIDING JUDGE FULFORD:  Mr. Withop f, there is one final issue 

14     that the Bench wishes to raise with the Pros ecution. 

15             Under Rule 87, we -- there is the op portunity for the Chamber to 

16     grant protective measures in court.  There i s a process that needs to be 

17     undertaken in this regard.  There needs to b e an application, the Defence 

18     need to have an opportunity to respond to it , and the participants, and 

19     the Chamber needs to have sufficient time in  which to consider the 

20     various representations and to unburden itse lf of a reasoned decision. 

21             Now, we are close to the beginning o f the trial, and if there are 

22     applications to be made under Rule 87, the P rosecution had better put 

23     them in speedily. 

24             MR. WITHOPF:  Thank you very much, M r. President, your Honours, 

25     that you come back to this issue which is ac tually on the agenda for 
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 1     today. 

 2             On this we are in close contact for the obvious reason with the 

 3     Victims and Witness Unit and there will be a  distinction between the 

 4     witnesses who are in the court's protection programmes, meaning the 

 5     Victims and Witnesses Unit's protection prog ramme, and the witnesses who 

 6     are not in such a programme. 

 7             With respect to the first category o f witnesses, Mr. President, 

 8     your Honours, we follow the advice that has been provided by the Victims 

 9     and Witnesses Unit, obviously being the unit  best placed and having the 

10     closest contact to the witnesses concerned, and in line with such an 

11     advice we will file applications in the near  future that will contain the 

12     following, and the applications will be en b loc applications.  Face and 

13     voice distortion and the assignment of pseud onyms to these witnesses. 

14     And I wish to add, Mr. President, your Honou rs, that the witnesses the 

15     Office of the Prosecutor intends to call fir st are all in the court's 

16     protection programme. 

17             There's a second category of witness es, Mr. President, your 

18     Honours, who are not in the court's protecti on programme.  Of course we 

19     are also in a position to prior to the comme ncement of trial file 

20     applications and it can be anticipated that for a comparatively high 

21     number of such witnesses applications will b e filed.  In this respect, 

22     however, I wish to emphasise that the Office  of the Prosecutor, in the 

23     interest of the witnesses concerned and in t he interest of their security 

24     situation, finds it appropriate -- both appr opriate and necessary to be 

25     given the opportunity to talk to the witness es concerned once they 

ICC-01/04-01/06-T-88-ENG ET WT 28-05-2008 58/66 NB T



Status Conference – Open Session  Page 59 

ICC-01/04-01/06  Wednesday, 28 May 2008 

 1     arrived here in The Hague where applicable f or testimony. 

 2             I'm very much aware, Mr. President, your Honours, that there is 

 3     the decision of the Trial Chamber on witness  familiarisation, and the 

 4     sole aspect we would like to discuss with th e witnesses concerned is 

 5     security related, and if there is a concern either on the side of the 

 6     Bench or the Defence, we would certainly als o be prepared to tape these 

 7     conversations to ensure that we are not in c onflict with the decision on 

 8     witness familiarisation. 

 9             Why do I make that distinction?  I m ake it along the lines that 

10     security and the situation of the security o f witnesses changes over 

11     time, and what three weeks prior to the tria l may be a comparatively safe 

12     situation may change very quickly three days  prior to the trial, and 

13     nobody it at this stage can anticipate, can reasonably anticipate how the 

14     commencement of the trial and the testimony of the first witnesses to 

15     come will impact on the security situations of other witnesses.  For that 

16     reason, I request the Trial Chamber to give leave to the Office of the 

17     Prosecutor to talk to the witnesses once the y arrived in The Hague, 

18     limited to their security situation, and to file respective applications 

19     or amendments to applications where necessar y two to three days prior to 

20     their actual appearance in court. 

21             PRESIDING JUDGE FULFORD:  Thank you.  

22             Maitre Mabille, this, I anticipate, will have come as a complete 

23     surprise to the Defence, and if that's right  I think you should have the 

24     opportunity of either reacting immediately n ow or if you would prefer 

25     putting in written submissions in due course  having had an opportunity of 
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 1     considering precisely what the Bench said I think now in two decision on 

 2     witness familiarisation. 

 3             MS. MABILLE (interpretation):  Presi dent, if you may, I would 

 4     like to respond orally.  My team has been co mplaining of being 

 5     overworked, so I would like to avoid tasking  them with an extra filing. 

 6             I don't understand the Prosecutor's position.  We've already 

 7     spoken about this.  Several decisions were i ssued and I believe that it 

 8     said the office next door that's responsible  for all these measures, and 

 9     I think at one point in time everybody will have to do what they have to 

10     do and the Section for Victims and Witnesses  is the one that has to take 

11     care of the protection of victims and witnes ses. 

12             That is my comment.  I have no furth er observations to make. 

13             PRESIDING JUDGE FULFORD:  (Previous translation continues) ... 

14     encapsulates the question in my mind, Mr. Wi thopf.  Given the 

15     responsibilities of the Victims and Witnesse s Unit, why does this need 

16     the intervention of the Prosecution rather t han sensible questions being 

17     put by a representative of the Victims and W itnesses Unit to the 

18     witnesses as and when they arrive to ascerta in what their security 

19     concerns may be and to respond to any questi ons that they may have? 

20             MR. WITHOPF:  There are two answers to your question, 

21     Mr. President, your Honours.  The first answ er is that Rule 87 sets out 

22     that it's either the Prosecutor or the Defen ce or the witness, him or 

23     herself, can file respective applications.  So it's not the Victims and 

24     Witnesses Unit.  And of course the Office of  the Prosecutor is open to 

25     each and every practical solution to these m atters, and without wanting 
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 1     to go in any further detail, there's a histo ry of divergent views of the 

 2     Office of the Prosecutor and the Victims and  Witnesses Unit on security 

 3     concerns of witnesses, and for that reason, Mr. President, I maintain my 

 4     request that the Chamber allows us to contac t the witnesses for that sole 

 5     reason. 

 6             PRESIDING JUDGE FULFORD:  I think th is is going to need careful 

 7     consideration by the Bench, Mr. Withopf.  We  will -- we will reflect on 

 8     what the best course of action is, but does that fully set out your 

 9     concerns and the points that you would wish to raise on the issue? 

10             MR. WITHOPF:  Indeed so, Mr. Preside nt. 

11             PRESIDING JUDGE FULFORD:  Good.  I u sed the expression finally a 

12     few minutes ago.  I was in error.  There is one matter that's put on the 

13     agenda.  It may be there is in fact nothing by way of oral submissions 

14     that the parties wish to raise on it.  It's Article 76 of the Statute. 

15     Written submissions have already been filed on this.  I'll come to you in 

16     a moment, Ms. Pellet.  Written submissions a lready have been filed on 

17     this and it's really whether anybody wishes to add anything orally on the 

18     subject of whether, should we ever reach the  sentencing stage, whether 

19     that should be a separate part, a separate p rocedure following the trial 

20     or whether everything in relation to sentenc e should be dealt with in the 

21     course of the trial so that the Chamber can deal with both guilt or 

22     innocence, and if there's a conviction, sent ence all in one decision. 

23             Now, is there anything you wish to a dd to your written 

24     submissions on that, Mr. Withopf? 

25             MR. WITHOPF:  Mr. President, your Ho nours, there is only very 
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 1     little I wish to add but I want to use the o pportunity to indicate that 

 2     my learned colleague, Mr. Sachdeva, will mak e further submissions on 

 3     Article -- for Article 40 of the Rules.  Thi s will not take longer than 

 4     two minutes and my submissions will certainl y also not take longer than 

 5     two minutes on Article 76. 

 6             What I want to add to our written su bmissions is really the sole 

 7     observation and I wish to draw the attention  of the Trial Chamber to the 

 8     following, namely to Rule 45 -- 145, and Rul e 145 sets out as aggravating 

 9     factors in particular the harm caused to vic tims in the commission of a 

10     crime where the victim is particularly defen celess, and I make this 

11     observation against the background that one of the main considerations 

12     the Office of the Prosecutor has put forward  that there is an interest to 

13     avoid recalling the very same witnesses for the purpose of a sentencing 

14     hearing.  That's all, Mr. President, your Ho nours, I want to outline at 

15     this occasion. 

16             PRESIDING JUDGE FULFORD:  Thank you,  Mr. Withopf. 

17             Maitre Mabille, do you have any subm issions on this? 

18             MS. MABILLE (interpretation):  We wo uld like to refer to our 

19     written submissions. 

20             PRESIDING JUDGE FULFORD:  I thought that would be the position. 

21             Now, Mr. Sachdeva. 

22             MR. SACHDEVA:  Thank you, Mr. Presid ent.  Just very briefly. 

23     Regarding Rule 140, of course there is agree ment that the Defence should 

24     be the last to examine a witness.  I would j ust underscore that the 

25     Prosecution reserves its right to be able to  re-examine after the Defence 
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 1     has cross-examined, and of course then the D efence can be the final -- 

 2     can ask questions of that witness, but those  questions should be 

 3     restricted to matters that have arisen throu gh our re-examination, and 

 4     that's of course should the Trial Chamber de cide that re-examination is 

 5     permissible.  The Defence's position is that  it's not permissible and our 

 6     position is that this would lead to the situ ation where the Defence calls 

 7     its witnesses, we then cross-examine the wit nesses, and the Defence would 

 8     have the right to re-examine and those right s would not be accorded to 

 9     the Prosecution.  And so there is agreement the Defence should be last, 

10     but there is these distinctions that I would  like to underscore.  Thank 

11     you. 

12             PRESIDING JUDGE FULFORD:  Thank you.   We will in due course 

13     deliver a short decision on the number of ti mes that the parties are 

14     going to be allowed to ask questions.  We co uld end up with there being 

15     multiple occasions where there is an opportu nity to ask questions, and we 

16     will also address specifically the issue wha t can be dealt with during 

17     the final questioning by the Defence, but th ank you for that. 

18             Now, Ms. Pellet, I think you had som ething you wished to raise. 

19             MS. PELLET (interpretation):  Thank you, President.  I'm sorry to 

20     come back to the point raised with the Prose cution about protective 

21     measures, but Prosecution raises special pro tective measures under Rule 

22     88.  He mentioned that -- he was going to --  (In English) pseudonyms. 

23     (Interpretation) I would just like to recall  that some of the 

24     Prosecutor's witnesses may also be victims a nd that if the Prosecutor 

25     made more extensive requests for victims whi ch are also witnesses, then 
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 1     they would have to consult the Prosecution t o be informed and also to 

 2     avoid multiplication of requests for protect ion measures or special 

 3     measures before the Chamber concerning the s ame persons, concerning their 

 4     stature as a victim but also as a witness. 

 5             This issue has not been settled on t he -- during the discussion 

 6     on double status.  The Chamber had requested  discussions on this, but we 

 7     are the -- or, rather, the legal representat ives of victims who will 

 8     represent people with dual status should be duly informed and vice versa. 

 9     The Prosecutor also, if they have different information from their 

10     client. 

11             PRESIDING JUDGE FULFORD:  (Previous translation continues) ... it 

12     reveals that in the decision that we need to  unburden ourselves of in the 

13     near future this is a discrete issue as rega rds dual status individuals 

14     that needs to be addressed, and what comes t o is you're submitting there 

15     should be sensible communication between the  representatives of those 

16     with dual status and the Prosecution when co nsideration is given to 

17     protective measures. 

18             MS. PELLET (interpretation):  I insi st.  I don't want it to only 

19     be in one direction.  Legal representatives should have the same 

20     obligation and this to avoid a duplication o f requests, but I believe 

21     that the dual status of victims and witnesse s must be dealt with. 

22             PRESIDING JUDGE FULFORD:  Certainly.   I imagine you don't object 

23     to that, do you, Mr. Withopf?  No. 

24             Now, is there anything else that any one wishes to raise?  I'll 

25     take Mr. Walleyn first. 
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 1             MR. WALLEYN (interpretation):  Presi dent, if you may, I would 

 2     like to come back to this issue of submissio ns.  You have given us 48 

 3     hours.  However, logically the Defence and P rosecution will also be given 

 4     an opportunity to respond to the observation s made, so I believe it is an 

 5     urgent matter and there should also be a dea dline set for the other 

 6     submissions. 

 7             PRESIDING JUDGE FULFORD:  I forgot a  deadline, Mr. Walleyn. 

 8     Thank you for reminding me.  Absolutely righ t.  Given this is a very 

 9     confined issue, and I'm sorry that the parti es on both sides are 

10     overworked at the moment, but I'm going to a sk for short submissions, 48 

11     hours after delivery of Mr. Walleyn and Ms. Bapita's submissions.  This 

12     needn't be extensive.  It's a very discrete point.  But thank you for 

13     raising that, Mr. Walleyn. 

14             Mr. Withopf. 

15             MR. WITHOPF:  Very briefly, Mr. Pres ident and your Honours.  You 

16     asked us to come back to the filing of 5th o f May, 2008, with the number 

17     1306, I believe, and whether this issue has been dealt with.  In the view 

18     of the Prosecution, the issue has been dealt  with by disclosure of the 

19     respective materials on the 16th of May to t he Defence.  There are very 

20     discrete redactions to the materials, respec tive applications pending 

21     before the Trial Chamber.  In essence, howev er, this is more a question 

22     that the Defence should be prepared to answe r whether they are satisfied 

23     with the materials. 

24             PRESIDING JUDGE FULFORD:  Well, I th ink the problem with that, 

25     Mr. Withopf, is that given there have been r edactions, the Defence are 
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 1     unable to say whether or not there has been complete and proper 

 2     disclosure in accordance with the requests t hat they've made. 

 3     Inevitably, the Defence as I've said earlier  labour under a real problem 

 4     in this regard and so it's up to the Bench t o ensure that everything has 

 5     been done which should have been done, but w e will bear in mind that the 

 6     Prosecution's view is that the issue has bee n properly addressed.  We 

 7     will reconsider Ms. Mabille's written filing  on this issue and any 

 8     silence from the Bench on this issue will si mply reflect that our view 

 9     has been endorsed, that this has been in fac t properly addressed. 

10             MR. WITHOPF:  Thank you, Mr. Preside nt.  And otherwise I make 

11     written response to our response to the Defe nce request. 

12             PRESIDING JUDGE FULFORD:  Anything e lse from the Defence today? 

13     No. 

14             Good.  Thank you very much all indee d.  The trial date therefore 

15     of the 23rd of June remains.  There will und oubtedly be a need for 

16     further hearings.  It would be foolish to su ggest otherwise, and we will 

17     give those as early a listing date as possib le, but that completes this 

18     Status Conference.  Thank you very much. 

19             The hearing ends at 1.21 
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