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International Criminal Court

Trial Chamber |

Situation Democratic Republic of the
Status Conference - Open Session
Tuesday, 6 May 2008

The hearing starts at 2.05 p.m.
COURT USHER: Allrise. The Interna

in session. Please be seated.

PRESIDING JUDGE FULFORD: Good after

represented by Mr. Withopf, Mr. Kaufman, lan
the Prosecution's team. The Defence are rep
Marc Desalliers, Caroline Buteau, and there
Defence team present. Paolina Massidda is h
the Office of Public Counsel for Victims is.
have an additional role this afternoon, Ms.
MS. MASSIDDA: Yes, your Honour. I
A 10506 on behalf of Ms. Carine Bapita. Pow
yesterday in the case record, and I'm also t
Walleyn, who has a small transportation prob

half hour maximum.

PRESIDING JUDGE FULFORD: Well, than

time being, Ms. Massidda, we're very gratefu
Mr. Withopf, there's a fairly heavy
amount of time. Of course, if necessary the

although everyone will recognise the benefit
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Congo — ICC-01/04-01/06

tional Criminal Court is now

noon. The Prosecution are
Bulmer and other members of
resented by Maitre Mabille,
are other members of the
ere in her role certainly for

| don't know whether you
Massidda.
m also representing victims
er of attorney has been filed
emporary representing Mr. Luc

lem. He will be arriving in

k you for filling in for the

[ to you.

agenda. We don't have a huge
hearing can be adjourned,

s that will accrue if we do
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1 manage to get through the agenda this aftern
2 obviously is, rather, are the issues relatin

3 and although Article 67 and Article 54(3)(e)
4  helpful to separate them out for the purpose
5 is convenient, | would recommend that.

6 Mr. Withopf, if we could take Articl

7 way of focusing argument if | can just say v
8 hand the floor over to you that it seems to

9 relation to Article 67(2) is what is meant b
10 the guilt of the accused." Is that a concep
11 mitigatory materials, in other words, materi
12  post conviction if there were to be one, or
13 and refer to matters which could be relevant
14  the accused? That's question one.

15 Question two is if the first interpr

16 relate -- and those words relate solely to t
17 there is one, what is the obligation on the
18 disclosure? Do all those materials have to
19 practicable in a real sense prior to the Cha
20 sufficient for those materials to be disclos
21 the result?

22 Well, | said they were short questio

23 they are, but bearing those matters in mind
24 floor over to you, Mr. Withopf.

25 MR. WITHOPF: Thank you very much, M
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oon. The first matter
g to exculpatory material,
are connected, it may be

s of submissions, and if that

e 67(2) first, and | hope by
ery, very briefly and then

me that the central issue in

y the words "or to mitigate

t which is limited truly to

als that would come into play
do they have a wider meaning

to the guilt or innocence of

etation is right and they

he period post conviction if
Prosecution in relation to
be disclosed as soon as is
mber's verdict, or is it

ed post conviction if that is

ns. I'm not sure whether

on Article 67, | turn the

r. President, your Honours.
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1 I understand that | will have to respond to

2 context of the two aspects, two questions th
3 obviously we will do so. I think for the pu

4 are going to discuss, | will read out the qu

5 usand it reads as follows: "The interpreta

6 67(2) of the Statute and whether the obligat
7 this stage,” and | understand, Mr. President
8 your questions, "at this stage is to disclos

9 Prosecution believes, shows, or tends to sho
10 accused, or to mitigate the guilt of the acc
11 credibility of Prosecution's evidence."

12 That's the question that has been pu
13  your Honours, due to the importance of this
14  will be a bit lengthier than usual, but we w
15 Article 67(2) requires the Prosecuti

16 materials in the Prosecution's possession or
17 Dbelieves, first, show or tend to show the in
18 second, to mitigate the guilt of the accused
19 the credibility of Prosecution evidence.

20 Materials falling within either of t

21 submission are potentially exculpatory, that
22  as such give rise to the Prosecution's discl
23 Contrary, Mr. President, your Honour
24  also partially address the Defence submissio

25 to the Defence submissions, and | make refer
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these questions in the wider
at have been put to us, and
blic to understand what we
estion that has been put to
tion to be given to Article
ion of the Prosecution at

, this is directly linked to

e all materials that the

w the innocence of the

used or which may affect the

tto us. And, Mr. President,
matter our submissions today
ill focus on the true issues.
on to disclose to the Defence
control that the Prosecution
nocence of the accused or,

, or, third, which may affect

hese categories in our

's foreseen by the law, and
osure obligations.

s, in our submissions we will
ns in this context, contrary

ence to paragraph 7 of the
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Defence filing, this disclosure obligation,
disclosure of all potentially exculpatory ma
this stage of the proceedings. Why is this
Honours? It is so because in our submission
read together with other provisions of the R
Procedure and Evidence, and applicable treat
together create the disclosure regime of the

Amongst these positions very obvious
54 creates a duty for the Prosecution to inv
exonerating, and | repeat, and exonerating ¢
reference to Article 54(1)(a), and Article 5
Prosecutor with the power to obtain leads ma
Reference is obviously made to Article 54(3)

This material can be, Mr. President,
incriminatory but it also can be of exculpat
not, does not limit the Prosecution's power
incriminatory evidence. Rather, the Article
duties and powers with respect to investigat
Mr. President, your Honours, is a very impor
very outset of our submission.

Article 54(3)(e) therefore creates t
materials will not be disclosed if they were
the providers do not consent to disclosure.
Mr. President, your Honours, the existence o

drafters of the Statute already envisaged th
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however, does not require
terials and certainly not at
so, Mr. President, your
Article 67(2) needs to be
ome Statute, the Rules of
ies, and these provisions
ICC.

ly is Article 54, and Article
estigate incriminating and
ircumstances equally. | make
4, accordingly invests the
terials confidentially.

(e).

your Honours, can be of
ory nature. Article 54 does
to obtain leads materials to
governs the Prosecution's
ion generally and this,

tant point to make at the

he presumption that leads
obtained confidentially and
The existence,

f this article shows that the

e possibility that leads
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materials would not be disclosed at all, and
Article 54 is a general provision which does
incriminatory and exculpatory evidence or le
materials, its affect is to permit the non-d
for both categories.

There are other provisions in additi
ICC law that also foresee the possibility th
possession or the control of the Office of t
disclosed. Like in Article 54(3)(e), the co
requisite sine qua non for disclosure, and |
the respective provisions.

There is first Article 93(8)(b) of t
transmission by States of documents or infor
a confidential basis and for these purposes
into evidence. But in this context Mr. Pres
more important is Article 18(3) of the UN Re
UN Relationship Agreement, Mr. President, yo
pursuant to Articles 21(1)(b) and Article 2
as Article 86(7). Article 18(3) of the UNr
foresees the provision by the United Nations
or information to the Prosecution on a confi
purposes only.

Related to Article 18(3) of the UN a
10(6) of the memorandum of understanding bet

cooperation between the ICC and MONUC and ag
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in light of the fact that
not distinguish between
ad materials -- leads

isclosure of leads materials

on to Article 54(3)(e) in the
at materials in the

he Prosecutor not be
nsent of the providers is a

very briefly will discuss

he Statute which foresees the
mation to the Prosecution on
meaning not for introduction
ident, your Honours, even
lationship Agreement and the
ur Honours, is applicable law
of the Rome Statute as well
elationship agreement

of documents or information

dential basis and for leads

greement is obviously Article

ween the ICC and the UN

ain this memorandum of our
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1 understanding in my submission, Mr. Presiden
2 applicable law pursuant to Articles 21(1)(b)

3 again pursuant to Article 87(6).

4 Article 10(6) of the Memorandum of U

5 provision by MONUC of documents to the Prose
6 Article 18(3) of the UN relationship agreeme

7 basis and for leads purposes only.

8 Mr. President, your Honours, I'm now

9 which I believe is very important in this co

10 address is the following: There are -- ther

11 law that also foresee the possibility that t

12 materials confidentially and as with the cas
13 presumption is that these materials will not
14  consent of the providers, and again | will v

15 provisions concerned.

16 There is first Rule 81 -- 82(5) sorr

17 possibility that the accused person receives
18 confidential basis under the very same condi
19 54(3)(e), namely on a confidential basis and
20 But more importantly in this context is Arti

21 of Understanding. It's more important becau
22 Memorandum of Understanding, Mr. President,
23 access to documents and information held by
24 does so by stating that, and I'm going to qu

25 article shall also apply mutatis mutandis wi
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t, your Honours, is

and (2) of the Statute and

nderstanding foresees the
cution accordance with

nt again on a confidential

going to address a point
ntext, and what I'm going to
e are provisions in the ICC
he Defence will obtain

e of the Prosecutor, the

be disclosed save with the

ery briefly touch on the

y. 82(5) refers to the

the materials on a

tions as set forth in Article

for leads purposes only.

cle 10(18) of the Memorandum
se Article 10(18) of the

your Honours, extends the
MONUC to the Defence and it
ote: "The provisions of this

th respect to requests
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1 submitted by the Registrar for the purpose o

2 pursuant to an order of a Pre-Trial Chamber

3 The provisions of this article obvio

4  the memorandum of understanding and Article
5 of materials pursuant to this article ona c

6 Article 10(18) admittedly does not r

7 explicit or exclusive terms, but the Prosecu

8 Registrar can be called upon to confirm that

9 cooperation with the court in the memorandum
10 particular reference to Articles 9(7), 10(18

11 15(5) were negotiated in the Memorandum of U
12  with the Defence in mind; that is, with a vi

13 teams could request an order from Chambers,
14  for the Registry to seek to obtain materials

15 Defence teams.

16 THE INTERPRETER: Please slow down f
17 MR. WITHOPF: An order may be sought
18 5(73)(b) and Rule 116, and this provision th
19 possibility to take certain steps and to tak

20 and this is very important to note - indepen

21 Prosecutor.

22 | come to a conclusion Mr. President

23 Prosecution's obligation to disclose materia
24 regulated in terms of Article 67(2) in a ver

25 read in the context of the other provisions
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f facilitating investigations
or a Trial Chamber."

usly include Article 10(6) of
10(6) governs the provision
onfidential basis.

efer to the Defence in

tion wishes to note and the
the provisions on

of understanding, and | make
) 11(14), 12(10), 13(4), and
nderstanding in particular
ew to ensure that Defence
including the Trial Chamber,

from the UN on behalf of the

or the record.

by the Defence pursuant to
us affords the Defence the

e such steps independently -

dently from the Office of the

, your Honours, the
Is to the Defence is
y precise way and must be

| was just detailing, and in
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1 particular, obviously, in the context of the

2 the Statute itself and this creates a presum

3 guarantee of confidentiality to information

4 Read together, Mr. President, your H

5 up the ICC disclosure regime require the Pro
6 Defence all materials in its possession or ¢

7  believes show or tends to show the innocence
8 guilt of the accused, or may affect the cred

9 evidence so long -- so long as these materia
10 confidentially, or if they have been provide
11 providers have consented to disclosure.

12 In our submission, Mr. President, yo
13 and the other relevant provisions in the ICC
14 the Statute by its drafters and in the case
15 Assembly Of State Parties in recognition of
16 first the fact that the Prosecutor's investi

17 broad enough to obtain evidence which can be
18 to leads materials provided confidentially.
19 And second, Mr. President, your Hono
20 to promote international cooperation and jud
21 of the Court's inability to compel sources t
22 information and documents it relies on it fo
23 prosecutions.

24 Mr. President, your Honours, this wo

25 respect of the first question that has been
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provisions that are found in
ption of non-disclosure as a
providers.

onours, the provisions making
secution to disclose to the
ontrol which the Prosecution
of the accused, mitigate the
ibility of Prosecution

Is have not been provided

d confidentially the

ur Honours, Article 54(3)(e)

law have been enshrined in
of the United Nations by the
two main principles; namely,
gation should generally be

relied upon as alternative

urs, the need for the Statute
icial assistance, and in view
o provide it with the

r its investigations and

uld be our submissions in

put to us. If you allow me
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to continue, | would address the second ques
If you allow me, | just want to read
from the Office of the Prosecutor.
| will address the second question a
of the two questions that have in addition b
second question, for the benefit of the publ
out again. The second question that has bee
"Consequences of the non-disclosure of poten
due to limitations to disclosure and post by
pursuant to Article 54(3)(e) of the Statute.
The starting point, Mr. President, y
submission is the fact that the Rome Statute
and Evidence do not identify, they do not id
the non-disclosure of potentially exculpator
limitations to disclosure imposed by informa
Article 54(3)(e), and the fact that none of
consequences was known to the drafters of th
Evidence according to the drafting history f
Whether for lack of time or due to t
delegations, and we made some inquiries in t
confidentiality under Article 54(3)(e) was a
provision or provisions were added. A numbe
and a number of the commentators have recogn
to fill in this vacuum. In doing so they ha

mindful that the system it settles on must n
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tion.

an e-mail | have received

nd then | will cover aspects
een put to us today. The

ic in this context | read it

n put to us reads as follows:
tially exculpatory materials

information providers

our Honours, of our

and the Rules of Procedure
entify any consequences of
y materials due to

tion providers pursuant to
the rules address these

e Rules of Procedure and
or preparation commission.
he strong position of some
hat respect, the

bsolute, no specific

r of the negotiating States
ised the need for the Court
ve called on the court to be

ot, must not compromise
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1 confidentiality.

2 In this regard, Mr. President your H

3 to Rule 84, which states that: "The Trial C

4  disclosure of documents or information previ
5 with Articles 64(3)(c) and 64(6)(d) and 67(2

6 In this context, Mr. President, your

7 important that Article 64(3)(c) states that

8 provide for disclosure of documents or infor

9 disclosed and I'm going to quote: "subject

10 provision of the Statute." That's the end o
11 In our submission, Mr. President, yo

12  assertion that the Statute recognises the di
13 read in conjunction with other provisions an
14  notably in conjunction with Article 54(3)(e)
15 Against this background, Mr. Preside
16 that where providers do not consent to the d
17  exculpatory materials a number of solutions
18 possibility, in our submission, Mr. Presiden
19 by analogy from procedures contemplated in o
20 Statute, and obviously those dealing with na
21 And in doing so, Mr. President, your Honours
22 note certain important caveats with respect
23 and purpose of the regime create under Artic
24 particular, | make reference to paragraph (3

25 provides that - and I'm going to quote again
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onours reference may be made
hamber shall -- orders for
ously disclosed in accordance
) and subject to 68(5)."
Honours, it's particularly

the Trial Chamber shall
mation not previously

to any other relevant

f the quote.

ur Honours, this supports the
sclosure obligations must be

d obviously in this context

nt, your Honours, we submit
isclosure of potentially

may be arrived at and one

t, your Honours, is to draw
ther provisions of the

tional security come to mind.
, the Prosecution wishes to
to the very distinct objects

le 72 of the Statute, and in

) of Article 72, which

: "Nothing in this article
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shall prejudice the requirements of confiden
Article 54 paragraph (3)(e) and (f)." That'

Nonetheless, Mr. President, your Hon
respectful submission, nonetheless a number
Article 72 for resolving issues related to d
drawn upon.

In the first instance in our submiss
under Article 72(5) requires the State actin
Prosecution, the Defence, or the Chambers as
I quote, "all reasonable steps to resolve th
means." The reasonable steps envisaged in t
prominently include the resort to existing o
evidence, and in this context Mr. President,
obviously reference to our filing of 28 of M

More concretely, Article 72(5)(b) fo
a determination, and | quote, "As to the rel
evidence sought or a determination as to whe
relevant, could be or has been obtained from
requested State," and Article 72(5)(c) fores
evidence could be obtained, and | quote: "F
a different form."

Furthermore, Mr. President and your

foresees that agreement may be reached on co

assistance of a State for the purpose of ena

provided and | quote: "Including, among oth
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tiality applicable under

s the end of the quote.

ours, and this is our

of modalities described under

isclosure could be usefully

ion the regime established

g in conjunction with the

the case may be to take, and
e matter through cooperative
he Statute explicitly and

r available alternative

your Honours, | make

arch, 2008.

resees the court could reach
evance of the information or
ther the evidence, though

a source other than the

ees that the information or

rom a different source or in

Honours Article 72(5)(e)
nditions under which the
bling disclosure could be

er things, providing
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1 summaries or redactions, limitations on disc
2 ex parte proceedings, or other protective me
3 Statute and the Rules of Procedure and Evide
4 In our submission, Mr. President, it

5 the standard to be applied by the Chamber in
6 disclosure pursuant to Article 72(7). The f

7 inthis context is the following: The power

8 to cases in which the materials are "relevan
9 establishment of the guilt or innocence of t
10 authority to order the disclosure of materia
11 they are of mitigating value. And, Mr. Pres
12  obviously addresses partially the specific q
13 tous. Or that they undermine the credibili
14 And the second point we wish to make
15 following: As an alternative to the issuing
16 vested with the power to, and | quote again
17 trial of the accused as to existence or non-
18 appropriate in the circumstances." | refer
19 The regime for ordering disclosure d
20 applicable in our submission in the context
21 agreement; however, the standard to be appli
22  atits determination how rights of the defen
23 instructive.

24 I'm going to summarise, Mr. Presiden

25 Prosecution's position is that the Chamber s

ICC 01/04-01/06
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losure, use of in camera or
asures permissible under the
nce."

is also relevant to examine
deciding whether to order
irst point we wish to raise

to issue an order is limited

t and necessary for the

he accused." There is no

Is merely on the basis that
ident, your Honours, this
uestions that have been put
ty of Prosecution evidence.
in this context is the

of an order, the Chamber is
"make such inference in the
existence of a fact as may be
to Article 72(7)(b)(ii).
escribed above is not

of an Article 54(3)(e)

ed by the Chamber in arriving

dant are to be guaranteed is

t, your Honours. The

hould consider whether the
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1 non-disclosed confidential materials materia

2 innocence of the accused person and whether
3 accused and his Defence in the form of discl
4  And again here | make reference to the detai
5 March filing.

6 And | wish to add and | wish to emph

7 Honours, that in the present instance such a
8 statements of witnesses who will appear at t

9 have the opportunity to cross-examine such w
10 The Prosecution submits, Mr. Preside
11 the evidence is so critical as to materially

12 innocence of the accused the appropriate rem
13 make such inferences in the trial as to the

14 facts as may be appropriate in the circumsta
15 considers this remedy to be insufficient, th

16 dropping of the relevant charges.

17 PRESIDING JUDGE FULFORD: Mr. Withop

18 but I'm going to interrupt you on this point

19 On a quick reading of Article 72, am

20 assumption that where necessary the court wi
21 the -- the evidence? For instance, to be ab
22 inferences that you've just referred to, wou

23 what the material was? And what I'm seeking
24  difference, isn't there, between the Article

25 that we're confronted with here, because und

ICC 01/04-01/06
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lly impact on the guilt or
they are available to the
osed alternative evidence.

Is we have provided in our 28

asise, Mr. President, your
lternatives include the

rial and the Defence will
itnesses.

nt, your Honours, that where
impact on the guilt or

edy is for the Chamber to
existence or non-existence of
nces, and where the Chamber

e appropriate remedy is the

f, I've been quiet thus far

I right in making the

Il be aware of the content of
le to draw the kind of

Idn't the court need to know
to do is to say there's a

72 regime and the situation

er these agreements we are
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not allowed to look at the material at all b
agreements.

MR. WITHOPF: Mr. President, your Ho
this difference, and if you allow me to cont
matter, because the Office of the Prosecutor
solution to this dilemma. Thank you very mu

In no instance, Mr. President, your
foresee that the Chamber would order the dis
information that were provided to either the
on a confidential basis pursuant to the cond
54(3)(e).

We wish, however, Mr. President, you
to recall the distinct position of internati
providers who are not parties to the Rome St
required to cooperate with the court. In pa
provision of Article 3 of the United Nations
ordering the disclosure of materials that we
Nations confidentially would be also inappro

We wish to inform, Mr. President, yo
the Chamber that the other providers, in add
are not States but, rather, individuals or o
legitimate reasons for it's concerns about d
or organisations may feel that the fact of t
with the court may endanger the personal saf

other individuals, or moreover, compromise t

ICC 01/04-01/06
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ecause of the terms of those

nours, I'm very well aware of
inue, | will address this

will offer a potential

ch, Mr. President.

Honours, does the Statute
closure of documents or
Prosecution or the Defence

itions set forth in Article

r Honours, we wish, moreover,
onal organisations and other
atute and are therefore not
rticular in light of the
relationship agreement

re provided by the United
priate.

ur Honours, we wish to inform
ition to the United Nations,
rganisations who have
isclosure. Such individuals
he cooperation or interaction
ety of their staff or of

he security and the proper
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1 conduct of the operations and activities on

2 too, Mr. President, your Honours, the Prosec

3 be inappropriate to order disclosure of mate

4  confidentially.

5 Mr. President, your Honours, I'm now

6 touch upon the potential solution we could o

7  deal with the situation, and this would addr

8 has been raised by the Presiding Judge.

9 The existing ICC disclosure regime m

10 54(3)(e) materials to be shown to the Trial

11 different, and | will be very brief in makin

12 reference to the ICTY, but nevertheless it's

13 provision is made for the Chamber, but here
14  haste to add, "But only to the Trial Chamber
15 "to have access to such materials, no parall
16 ICC law. When | make reference to the ICTY
17 reference to Rule 68(4), which briefly has b

18 provision was introduced only in December 20
19 Procedure and Evidence have been adopted. A
20 Honours, is the starting point for our follo

21 The Prosecution has inquired with th

22 undisclosed evidence whether they would be p
23  Prosecution to show the materials to the Cha
24 particular attention to this feature. And w

25 some of the providers have refused for the r

ICC 01/04-01/06
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the ground. In their case,
ution submits that it would

rials provided by them

going to address and to
ffer the Chamber on how to

ess the particular concern as

akes no provision for article
Chamber ex parte, and this is
g my reference or making
notable that at the ICTY a
| haste to add, | really

" - and this was a quote -

el provision exists in the
law, | obviously make

een Rule 68(d), and this
03, after the ICC Rules of
nd this, Mr. President, your
wing submission.

e providers of the

repared to agree for the
mber, and we have paid

e wish to inform you that

easons | was just detailing.
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1 However, other providers have expressed conc
2 Prosecution is unable to indicate what might

3 revealed to the Trial Chamber in this way, b

4 guarantees are given, they would be prepared
5 Prosecution provides the materials to the Ch

6 What these providers may want to get

7  will be shown to the Trial Chamber only, obv

8 68(4) of the ICTY's Rules of Procedure and E
9 disclosure to the Defence will remain the pr

10 where we currently are.

11 In addition --

12 PRESIDING JUDGE FULFORD: What provi
13 by this?

14 MR. WITHOPF: Mr. President, your Ho

15 make one particular inquiry because this is

16 (Prosecution counsel confer)

17 MR. WITHOPF: Thank you very much, M
18 | wanted to make this further inquiries with

19 these matters, and | do not want to be overl

20 with figures or percentages. We obviously w
21 with the providers, but | do not want to exc

22 the most important the Chamber may be intere
23 to exclude the possibility that a high perce

24 concerned would fall into that category.

25 We obviously would, if the Chamber w
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ern over the fact that the
happen with the materials if
ut nevertheless if certain

to agree that the

amber.

assurances the materials
iously very parallel to Rule
vidence, and that consent to

ovider's prerogative. That's

sion, Mr. Withopf, is covered

nours, if you allow me to

very important for my answer.

r. President, your Honours.
our expert Ms. Spittler on

y optimistic in providing you
ould need to further inquire
lude, and | think this may be
sted to hear, | do not want

ntage of the materials

ould give us some indication
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25

whether such a procedure would satisfy its ¢
a better position, and that's the point | wi
the information providers. We currently are
negotiations with the providers where we cou
and the various information providers, be it
individuals, they wanted to know, "What can
we are only able to tell them that the issue
hearing and afterwards we may be in a better
some clarity. That's basically where we are
could give some indication where this all go
our negotiations with the providers.

PRESIDING JUDGE FULFORD: Mr. Withop
indication, don't you, for this to have any
from us, as | understand it, is an indicatio
looked at it, we would take no steps that wo
leaving our hands apart from going back to y
the information providers. | mean, that's i

MR. WITHOPF: Exactly right, Mr. Pre
Mr. President, your Honours, would conclude
questions, but there still remains -- remain
relation to the very specific question you h
this hearing.

PRESIDING JUDGE FULFORD: Well, befo
Mr. Withopf, can | just make sure that house

order on this.
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oncerns, we would then be in
sh to make, to negotiate with
in a situation in our

Id not provide for clarity,
organisations, be it

you give us?" And of course
is on the agenda of today's
position to provide you with

. Obviously if the Chamber

es to, it maybe helpful for

f, you need more than some
real purchase. What you want
n that having seen it, having
uld lead to it, as it were,

ou, without the agreement of

n essence it, isn't it?

sident. And this,

our submission on these two
a few words to be said in

ad asked at the beginning of

re you pass on to those,

keeping, as it were, is in
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We have been told in the filings lat
there are 181 items in relation to which the
lift the current restrictions. Is that figu

MR. WITHOPF: Mr. President, your Ho
unchanged.

PRESIDING JUDGE FULFORD: Right. To
list, do | take it that the -- that the last
filings are still accurate in relation to th
exculpatory materials?

MR. WITHOPF: That's correct, Mr. Pr

PRESIDING JUDGE FULFORD: Right. No

particularly | think it was in the 25th of M
which the Prosecution said do not reveal exc
they may have an impact on mitigation. Am |
the totality of this material extends beyond

MR. WITHOPF: I'm not quite sure, Mr
| understand the question fully and correctl

PRESIDING JUDGE FULFORD: Well, | di
filing, Mr. Withopf, was the problem.

A number of categories were identifi
information about child soldiers, benevolent
cetera, and what | didn't understand was whe
all of the material fits into those six cate
whether some of the material fits into categ

six. So what | need to know is whether the

ICC 01/04-01/06

ICC-01/04-01/06-T-86-ENG ET WT 06-05-2008 18/60 NB T

Page 18

e March, early April that
providers will not agree to
re still a valid one?

nours, this figure remains

save me going through the
figures set out in your

e position as regards the

esident.

w, you identified,

arch filing, six categories
ulpatory materials, although
right in understanding that
those six categories?

. President, your Honours, if
y.

dn't quite understand the

ed, voluntariness, other

acts by the accused, et

ther it was being said that
gories one way or another or
ories above and beyond those

six categories effectively
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=

gets all of the outstanding exculpatory info

2 other categories that haven't specifically b

3 MR. WITHOPF: Thank you very much, M
4  your question is related to what we consider
5 Basically the materials that do have the pot

6 on the guilt or innocence of the accused.

7 These categories we have identified

8 the main categories, and there is no -- ther

9 that go beyond this. It may be helpful in t

10 you with some figures, and this is quite ind
11 If one distinguishes the categories

12  potential to materially impact on the guilt

13 accused, with the material that refers to th
14 relates to the categories of evidence which
15 materially impact on the guilt or innocence
16 easily understand that the majority of the m
17 undisclosed evidence relate to the second ca
18 | will provide you with some figures

19 category referring to the grounds excluding
20 related to this subcategory there is only on
21 be disclosed to the Defence because it is 54
22 The second subcategory, efforts to d
23 items. And when | make reference to items,
24  Amongst the 212 items concerned in total, th

25 not a document.
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rmation or whether there are
een referred to.

r. President, and | believe
ed being category 2.

ential to materially impact

in our filing are certainly

e are no further categories
his context that we provide
icative.

of evidence which do have the
or the innocence of the

e categories of evidence or
do not have the potential to
of the accused, one can
aterials concerned of the
tegory.

. There was obviously one
criminal responsibility, and

e item which currently cannot
(3)(e) protected.

emobilise, there are 14 such
| talk about documents.

ere's only one item which is

Tuesday, 6 May 2008



Status Conference — Open Session

1 Related to the subcategory on insuff

2 there are 24 such items, and in respect of t

3 Rwanda, there are 23. And | wish to add the
4  documents.

5 If one counts these figures together

6 the majority of the materials concerned fall

7 category, meaning materials, undisclosed evi
8 potential to materially impact on the guilt

9 innocence of the accused. And | wish to add
10 evidence falls within either the six categor
11 the four categories of the second main categ
12 | hope that this gives you an impres

13 wish to add the limited scope, of the undisc
14  problematic for the Defence.

15 PRESIDING JUDGE FULFORD: Well, that
16  Mr. Withopf. | don't know whether it comple
17 asked, but | certainly understand from what
18 generally speaking these items fall within t
19 detecting that there are some items that do
20 with any one of the six, and you can come ba
21 if you wish.

22 Now, the problem with all of this, M

23 and we don't for a minute doubt the good fai
24  are forced, as it were, to take all of this

25 Prosecutor. We are not ourselves able to ex
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icient command and control,
he role of the Uganda and

re is an overlap of five

, it becomes very clear that
within the second main
dence that does not have the
of the innocence -- or the
that the undisclosed

ies or -- | just mentioned or
ory.

sion about the scope, and |

losed evidence that may be

provides some assistance,
tely answers the question |
you're saying is that

hose six categories, but I'm
not necessarily neatly fall

ck on that point in a moment

r. Withopf, is of course --
th of the Prosecution, but we
on the say so of the

ercise any kind of
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1 independent judgement as to whether we agree
2 have concluded is the exculpatory value, or

3 material, and | want to investigate that jus

4 Where is the authority within the St

5 with information providers which excludes th

6 view the documentation? | entirely accept t

7 limitations in relation to disclosure, but i

8 suggestion that the Chamber is to be viewed

9 party or the participants, a body to whom di

10 sense? And what I'm getting at, Mr. Withopf
11 give you power to reach agreements -- or the
12 agreements with information providers which
13 MR. WITHOPF: Mr. President, your Ho
14  Prosecution is the first one to acknowledge

15 Dbetween the Defence and the Chamber; however
16 factor in this context. The determining fac

17 information providers, and we take these con
18 coming back to your question, what's the leg
19 We submit that Article 54(3)(e) in i

20 for not providing these materials to the Cha

21 reference and make, in particular, reference
22 relationship agreement where it explicitly s

23 not be disclosed to other organs of the cour

24 PRESIDING JUDGE FULFORD: | have no

25  Mr. Withopf. I'm staying with -- | want the
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or disagree with what you
lack of it, of any of this

t for a second.

atute to reach agreements
e Chamber from being able to
hat 54(3)(e) imposes

s it the Prosecution's

as rather like the other
sclosure is made in that

, is does Article 54(3)(e)
court the power to reach
shuts us out of the picture?
nours, of course the

that there is a difference

, this is not the determining
tor are the concerns of the
cerns very seriously. But
al basis for our submission.
tself forms the legal basis
mber. And | make also

to article 18(3) of the UN
ays that the materials shall
t.

doubt about that,

Statute for the moment. So
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1 we find it, say the Prosecution, in 54(3)(e)

2 MR. WITHOPF: Yes.

3 PRESIDING JUDGE FULFORD: That gives
4  then we go on to look at the particular agre

5 MR. WITHOPF: The statutory basis is

6 54(3)(e), but Article 18(3) of the UN relati

7  Mr. President, your Honours, and | make refe

8 on, is applicable law and it is applicable |

9 Article 2 of the Rome Statute. So in terms

10 applied, there is no difference, Mr. Preside

11 and Article 18(3) because this is applicable

12 PRESIDING JUDGE FULFORD: Point two
13 expression, | think, "lead evidence" on vari

14  the Prosecution's contention that these agre

15 limited to lead evidence, what | think on ea

16 to as springboard material?

17 MR. WITHOPF: Mr. President, your Ho

18 certainly, and this is just an example, but

19 relation to the United Nations. On top of t

20 and the Memorandum of Understanding there's
21 to the United Nations where interpretation i

22  provisions in the agreement and, in particul

23  Memorandum of Understanding, and here it say
24 10(6), that's obviously the pertinent articl

25 letter, and we are prepared to provide the |
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the statutory basis, and
ements thereafter.

in our view is Article
onship agreement,

rence to what | said earlier
aw why Article 21(1)(b) and
of the law that has to be

nt, between Article 54(3)(e)
law.

then. You've used the

ous occasions today. Is it
ements in fact were all

rlier occasions have referred

nours, not at all, and

the most important example in
he UN relationship agreement
a letter of 8 November 2005

s given to the relevant

ar, in respect of the

s in relation to Article

e, and | quote from the

etter to the Chamber, | quote
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as follows: "Itis understood as a general
endeavour to the extent possible to accede t
view such documents and information in trial
also apply with respect to the information o
Article 11(7)." That refers to -- the latte
interview of members of MONUC.

And this, Mr. President, your Honour
have put to me. Of course there was never e
of the Prosecutor, and it was also understoo
Nations, that these materials were received
point was to obtain these materials as quick
of the ongoing investigation and then to all
Prosecutor to identify the materials it wish
then seek permission. But before | forget i
Honours, | wish to hand over copies of the |

obviously also to the Registry and to the De

PRESIDING JUDGE FULFORD: But isn't

Article 54(3)(e), Mr. Withopf? Article 54(3
that are made solely for the purpose of gene
doesn't that indicate that these agreements
that it is known will not be used at trial b
material that can be used at trial? And as
you've just said is that these agreements in
included material that it was understood wou

used during the trial?
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rule the United Nations will
o all requests for consent to
. This understanding shall
f records referred to in

r sentence refers to

s, answers the question you
ver any intention on the side
d as such by the United
only for lead purposes. The
ly as possible for the sake
ow the Office of the

es to use as evidence and

t, Mr. President, your

etters to the Bench and
fence.

that inconsistent with

)(e) referring to agreements
rating new evidence. Now,
should be limited to material
ut will lead on to other

I've understood it, what

fact had wider ambit and

Id or it was hoped would be
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1 MR. WITHOPF: 1 think the first poin

2 to Rule 82. Rule 82 clearly indicates that

3 been obtained for leads purposes only can on
4  into evidence provided that the provider has

5 And | also wish to reiterate what |

6 Article 54(3)(e) governs the use and the not

7  obtained, and there's a difference in our vi

8 Honours.

9 PRESIDING JUDGE FULFORD: | have def
10 think you wanted to conclude with some remar
11 the points | raised at the beginning.

12 MR. WITHOPF: The remarks you made,
13 orthe questions you put to us were related

14  recall correctly, whether mitigating factors

15 evidence relating or potentially relating to

16 disclosed now or during trial or only after

17 there would be a sentencing hearing. That's
18 question, Mr. President, your Honours.

19 And of course | recall the submissio

20 context where we have submitted that the Off
21 the view that aspects relating to mitigating

22 discussed at the trial prior to the sentenci

23  course would lead to the conclusion, to be ¢
24 submission, that such materials would need t

25  or prior to the sentencing hearing.
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t | wish to make is reference
materials that have primarily
ly later on be introduced
given its consent.

said earlier on today, that
the nature of the documents

ew, Mr. President, your

lected you, Mr. Withopf. |

ks specifically addressing

Mr. President, your Honours,
to the following -- if |

and materials of undisclosed
mitigating factors should be
or once and in the event

how | understood the

ns we made earlier on in this
ice of the Prosecutor is of
factors can already be

ng hearing, and this of
onsistent with our prior

o0 be included already during
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PRESIDING JUDGE FULFORD: Thank you
anything else?

MR. WITHOPF: If you wish so, Mr. Pr
also address some of the aspects the Defence
to our 28 March filing.

PRESIDING JUDGE FULFORD: Why don't
has made her submissions generally and then
piece. Thank you very much.

Maitre Mabille.

MS. MABILLE (interpretation): On th
colleague, Mr. Marc Desalliers, will be maki

Mr. President.

MR. DESALLIERS (interpretation): Fi
shall return to the first issue which you ra
to mitigate the guilt of the accused. What
Defence position is that this is material th
have a mitigating circumstances. So these m
different from the evidence that tends to or
closely, but we think that this is material
the current stage it might contain exonerati

| shall now refer to Article 67(2),
hierarchy with regard to disclosures. All e
falls within the ambit of 67(2) should be di
soon as possible. So as soon as it is mater

Prosecutor to do so. So the Defence falls i
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very much, Mr. Withopf,

esident, your Honours, | can

has raised in their response

you wait until Maitre Mabille

come back, as it were, in one

is passionate subject my

ng our submissions,

rst of all, Mr. President, |
ised, that is, regarding or
this refers to is this: The
at could be mitigating or
itigating circumstances are
exonerates the accused
for which we think that at
ng evidence.

and this does not create a
vidence or materials which
sclosed by the Prosecutor as
ially possible for the

n or agrees with the position
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taken by the Prosecutor towards the end; tha
must be privy to these before trial and the
intervene when sentencing comes up. All the
materials that tend to mitigate the guilt or
be disclosed by the Prosecutor as soon as po
hierarchy as to how they should be disclosed

Furthermore, it could be fairly obje
depending on whether they're being examined
Defence. I'm referring to a case where a do
may mitigate, to use the English expression,
depending on the context or the data.

So in the current context we -- at t
evidence that has been tendered and we do no
will be conducted at trial. So if evidence
serve to mitigate, after a week of trial, af
tend, on the contrary, to be viewed as tendi
exonerating the accused. So it should be im
have a copy of such materials as soon as pos

Article 67 does not only place an ob
it is a right of an accused person. That is
67, which states clearly that this obligatio
of Prosecution materials, is a fundamental r
Statute for the accused.

| shall now turn to what might be --

54(3)(e). 1do notintend to repeat all the
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tis, to say that the Defence
disclosure should not only
se materials, all disclosed
affect credibility, should

ssible. There is no

ctive and it could change
by the Prosecution or by the
cument or a piece of evidence

and which may change

he pre-trial stage we have no
t know how those proceedings
is presented as tending to

ter a month of trial, it may

ng to exonerate or

portant for the Defence to
sible.

ligation on the Prosecution,

in fact the title of Article

n, the disclosure obligation

ight provided for in the

that I'll refer to as Rule

arguments that we have made
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in our submissions, but | shall summarise th
Article 54(3)(e) allows the Prosecut
agreements if the Defence so agrees. Howeve
sources are subject to limitations. They ar
54(3)(e) states these limits clearly. The |
what is necessary for the purposes of obtain
If the Prosecution's submissions are
to the extreme conclusion, we could have a ¢
This is a hypothesis. I'm not saying that t
happened. So there could well be a confiden
source as follows: The Prosecutor undertake
evidence, any exonerating evidence, either t
Defence. That is my hypothesis. It is some
but it illustrates that Article 54(3)(e) is
There are very clear boundaries which must b
These boundaries also concern the fa
promise in advance not to disclose exonerati
shall refer to jurisprudence from the Intern
the Former Yugoslavia in the case of Tadic,
May, 2002. And more precisely, | shall refe
moment. | beg your pardon. | have too many
confusion.
There is a quote that | would like t
the Chamber. | am referring to paragraph 19

English) "Restricting the rights of the accu

ICC 01/04-01/06

ICC-01/04-01/06-T-86-ENG ET WT 06-05-2008 27/60 NB T

Page 27

em in a few points.

or to have confidentiality

r, such agreements with

e not untrammeled. Article
imits should be limited to

ing evidence.

taken into account and taken
onfidentiality agreement.

his is what actually

tiality agreement with a

s not to disclose any

o the Chamber or to the
what absurd, | must admit,
not without its limitations.

e respected.

ct that the Prosecutor cannot
ng evidence. For example, |
ational Criminal Tribunal for
IT-99-36-T of the 23rd of

r -- if you'll give me a

papers. You'll forgive me

o bring to the attention of

of the Tadic document, (In

sed which are strictly
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necessary ought to be adopted. Thus, for ex
immediately discussed above is excluded wher
the accused the opportunity to establish his
paramount importance because it must be emph
disclosed found in paragraph 70(b)(2)(e)," (
equivalent of Article 54(3)(e), (In English)
confidential basis which has been used solel
emphasised in the text, (In English) "new ev
not, (interpretation) more emphasis, (In Eng
Prosecution of the obligation pursuant to 68
the existence of material known to the Prose
tends -- tends to suggest the innocent -- in

of the accused or may affect the credibility
evidence."

(Interpretation) So we are facing th
Prosecution may have confidentiality obligat
way divest him of the responsibility to disc
evidence that he may come across. The fact
necessarily that they are control measures,
enabling such control to be conducted is fir
the Chamber with this confidentiality agreem
then provided with the evidence that was col
what is described as a confidentiality oblig

| am referring to the wording of Art

regarding the application of this paragraph,

ICC 01/04-01/06

ICC-01/04-01/06-T-86-ENG ET WT 06-05-2008 28/60 NB T

Page 28

ample, the public interest

e its application would deny
or her innocence. This is
asised that the exception to
interpretation) which is the
"Information provided on a
y," (interpretation) this is
idence and in any event does
lish) "relieve the

to disclose to the Defence
cutor which in any way
nocence or mitigate the guilt

of the Prosecution's

e same situation. The

ions but it does not in any
lose all the exonerating
that there is a limit means
and the only the way of

st and foremost to provide
ent in the first instance and
lected under the cover of
ation.

icle 67(2), "In case of doubt

the court shall decide." It
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1 doesn't mean that in case of doubt the Prose
2  current situation this is what is going on.

3 gives you a series of materials and he says,

4  "Potentially mitigating the responsibility o

5 potentially affecting the credibility, but t

6 closely, but | don't think we need to worry

7 That is not the role of the Prosecut

8 Chamber, and the Chamber may only usefully p
9 privy to the contents of the materials. And

10 Let's -- I'm referring to the confidentialit

11 Earlier on the Prosecutor was heard

12  me particularly. | might say they alarmed m
13 the first time we are hearing the reason why
14 agreements were reached. They were reached
15 of the source, but that is not the only thin

16  specific remedies provided for if there is r

17 case there is no such reason to believe that
18 to exist, there would be more appropriate re
19 exonerating evidence and making sure that it
20 to the accused.

21 Something else | would like to raise

22 54(3)(e) is limited in its scope; that is, i

23 evidence. Butin the current case, in the P
24  made his job easy perhaps. Perhaps it made

25 the evidence more easily, more quickly, but
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cutor decides. In the

You have the Prosecutor who
"potentially exculpatory” or
f the accused. It's

rust me, I'll look at it

about this."

or. Itis the role of the
erform this role if it is

not only the materials.

y itself.

to say two things that struck
e somewhat. | think it is
these confidentiality

for the purpose of protection
g. The Statute has very
eason to believe, and in any
, but if such a reason were
medies apart from hiding

was not -- never available

. As you emphasised,

t is useful for obtaining
rosecution's submissions, it
it easier for him to obtain

it does not justify covering
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1 all these materials with the umbrella of con

2 what is provided for in 54(3)(e).

3 Furthermore, | would just like to re

4  have seen in the course of the proceedings.

5 Chamber's decision of the 9th of November la
6 recalled in paragraph 6 of the decision of t

7  per cent of the documents pertaining to the

8 54(3)(e) confidentiality obligations. That

9 Now, with reference to the process,

10 a specific piece of material, it would be th

11 be systematic if 50 per cent of the evidence
12 manner.

13 Still in this decision of the 9th of

14 in paragraph 7, raised a matter which the De
15 only observed this when it read the Chamber’
16  Prosecutor had stated that he was aware that
17 materials collected would very probably, to
18 translation, "used as evidence." So once mo
19 gone beyond what is provided for in Article
20 So where do we go from here? An ord
21 on the 3rd of April which ordered the Prosec
22 Chamber the confidentiality agreements and t
23  collected within the scope of such agreement
24 the Chamber, "Unfortunately, | cannot disclo

25 I'msorry." But, Mr. President, what do you

ICC 01/04-01/06

ICC-01/04-01/06-T-86-ENG ET WT 06-05-2008 30/60 NB T

Page 30

fidentiality. That is not

turn to a few matters that we
I'm referring to the

st in which the Chamber

he 9th of November that 50
DRC were obtained under the
is 50 per cent.

an isolated process to obtain
e exception, but it seems to

were obtained in that

November, 2007, the Chamber,
fence did not observe, but it

s decision, that the

the evidence or the

use the words of the

re this is proof that we have
54(3)(e).

er was issued by the Chamber
utor to disclose to the

he material referred to or

s. The Prosecutor says to

se such materials to you.

do in such a situation?
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1 If an order is not enough for the Ch

2 these documents, then the Chamber is not abl
3 exculpatory weight, and the description of t

4  appears in the last of the Prosecution's fil

5 obviously of capital importance for the Defe

6 capital to the determination of his guilt or

7 It is obvious, therefore, that the D

8 placed in a position where it is told confid

9 been concluded and, unfortunately, you do no
10 exculpatory materials. | think this is a po

11  The documents that have been disclosed so fa
12  there were 1.745 documents disclosed to the
13 exculpatory, or those referred to as pexo, 4
14  documents were disclosed to the Defence. So
15 taking into account the fact that about 400

16 exculpatory materials, and of that we have 2
17 that the Prosecutor claims not to be able to
18 the subject of confidentiality obligations,

19 one-third of the materials have not been pla
20 Defence. They are somewhere on the 10th or
21 copies of them. These are fairly disturbing

22 So considering that an order by the

23 confidentiality agreements and the materials
24  sufficient to secure disclosure, Mr. Preside

25 only one other possibility, that is the draw
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amber to obtain a copy of

e to assess the actual

his -- these materials which
ings in the opinion are

nce of the accused. They are
otherwise.

efence cannot agree to be
entiality agreements have

t have access to all the

int that needs to be raised.

r as incriminating evidence,
Defence; potentially

09 documents; Rule 67, 344
potentially exculpatory,
documents were disclosed as
00 documents or thereabouts
disclose because they are
we might say then that

ced at the disposal of the
11th floor, but we cannot get
figures.

Chamber to obtain the
themselves are not

nt, your Honours, there's

of the charges. And this is
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a possibility considered by the Chamber as f

On the 9th of November, the Chamber
its decision that he had until the 14th of D
evidence, that is incriminating and exculpat
date was postponed because some withesses ha
decision of December which postponed the dis
that the other obligations of the Prosecutor

In spite of all that we waited until
be told, "This is what is potentially exculp
give you a copy, and I'm telling -- I'm aski
disclose these materials."

Mr. President, your Honours, there i
situation. A clear message must be sent. Y
this is not how it works. We are relying en
9th of November, 2007, for remedies for this

| would like to conclude by saying t
institution. This is the first trial before
think that particular attention should be pa

The Defence is fairly alarmed by the
saying to us, "I promised not to disclose th
provided with, either incriminating or excul
must go along with this." This is not accep
of procedure that will help the institution
certainly the kind of procedure that will al

rights of the accused.

ICC 01/04-01/06

ICC-01/04-01/06-T-86-ENG ET WT 06-05-2008 32/60 NB T

Page 32

rom the 9th of November.
told the Prosecutor through
ecember to disclose all the
ory evidence. The disclosure
d not been protected, and the
closure dates stated clearly
would be maintained.

the 28th of March, 2008, to
atory. I'll give you -- I'll

ng for permission not to

s only one remedy for this
ou must tell the Prosecutor
tirely on the decision of the
situation.

hat this is a new

this new institution. |

id to this issue.

fact that the Prosecutor is
e evidence that | was
patory, and you the Chamber
table. This is not the kind
in future, and this is

ways infringe the fundamental
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Thank you.

PRESIDING JUDGE FULFORD: Thank you

Mr. Withopf, do you want to make you
a break.

MR. WITHOPF: | want to make a numbe
you | will be brief and really focus on very

My learned friend has put in hypothe
to the Chamber, and | wish to emphasise that
any factual basis. The agreements are based
solely on Article 54(3)(e), and there is no
that evidence will not be disclosed. And of
makes particular reference to the permission
to disclose such materials.

My friend has also made reference to
paragraph 19. On principle in general we wo
difference. We were able to provide the Cha
evidence, and this makes the reference to th
redundant.

The question has been raised by the
Honourable Bench, Mr. President, your Honour
in the Office of the Prosecutor, be it in it
exonerating nature and on the question wheth
material materially impacts on the guilt or
on the assessment of the alternative evidenc

the law, because Article 67(2) itself makes
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very much, Mr. Desalliers.

r submissions before we have

r of observations. | promise
few issues only.

sis of disclosure agreements
such hypothesis is lacking
on Article 54(3)(e) and

such an agreement that says
course Article 54(3)(e)

of the information providers

the Tadic decision,
uld agree, but there is a
mber with alternative

e Tadic decision sort of

Defence but also by the

s, why there should be trust
s determination on the

er the -- whether the
innocence of the accused or
e. And there's an answer in

reference to the belief of
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1 the Prosecutor, and this shows that the legi
2 the Office of the Prosecutor.
3 Mr. President, your Honours, that's

4 |1 do not want to exceed my time too much.

5 PRESIDING JUDGE FULFORD: Thank you
6 We'll have a break now and then see
or

7  Mr. Walleyn wish to join in, and then turn t

8 agenda.

9 We'll sit again at five to 4.00. Th

10 Recess taken at 3.24 p.m.

11 On resuming at 3.59 p.m.

12 COURT USHER: Allrise. Please be s

13 PRESIDING JUDGE FULFORD: Mr. Walley
14 MR. WALLEYN: Thank you, Mr. Preside

15 my excuses for not being here at time, but i

16 Thanks.

17 PRESIDING JUDGE FULFORD: Do you wan

18 relation to these issues?
19 MR. WALLEYN: To this particular iss

20 to make. Thank you.

21 PRESIDING JUDGE FULFORD: Thank you
22 Ms. Massidda.

23 MS. MASSIDDA: | have no submissions

24 PRESIDING JUDGE FULFORD: Thank you
25 Mr. Withopf.
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slator built in some trust to

basically where | will stop.

very much, Mr. Withopf.

whether either Ms. Massidda

o the other issues on our

ank you very much.

eated.

n.

nt. | just want to present

t was really out of my will.

t to make any submissions in

ue | don't have observations

very much.

, your Honours.

very much.
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MR. WITHOPF: Mr. President, your Ho
this opportunity because we have it with us
agreements between the court and the United
actually signed by the President of the cour
of the United Nations, which is a different
have provided earlier on as an annex to our

And using this opportunity, Mr. Pres
to emphasise that this is not solely as one
impression reading the Defence submissions a
Office of the Prosecutor and the United Nati
between the court, the ICC, and the United N
have emphasised earlier on, binding the cour

And my last remark in this context a
and solely for the purpose to avoid any misu

record, whenever the Office of the Prosecuto
agreements, the aim obviously of such agreem
information.

| leave it as such, Mr. President, y
to hand over the agreements, copies of the a

PRESIDING JUDGE FULFORD: Mr. Withop
which the Bench is going to respond to; name
whether we would be prepared to indicate tha

provided to us, we would restrict ourselves
by giving the undertaking that that would no

information provider via the Office of the P
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nours, | only want to use

to hand over the relationship
Nations, the one which is

t and the Secretary-General
copy compared to the one we
filing.

ident, your Honours, | wish
would or could get the

n agreement between the
ons, it's an agreement
ations, and as such, as |

t as applicable law.

nd then I'm going to stop,
nderstanding and for the

r enters into 54(3)(e)

ents is to obtain only lead

our Honours, but | would like
greement.

f, you have made a suggestion
ly, you asked us to consider

t if the material were

in terms of onward disclosure
t happen unless the

rosecutor had indicated the
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1 particular material could be disclosed onwar
2 Now, we're prepared to do that, Mr.

3 this need to be very clearly understood. We
4 information subject to that very important r
5 read that material we consider that one or m
6 disclosed to the Defence because of Article
7 itis impossible to disclose it to the Defen

8 remedy following from the impossibility of d
9 indicated before, Mr. Withopf, there may be
10 of the charges depending on a number of fact
11 The other thing that needs to be bor
12 said at best that this is going to relate to

13 material that comes within this category, an
14  position in which we are now in relation to
15 although this suggestion certainly enables u
16 a significant extent, there are still proble

17 and which we're going to have to address.
18 Now, | need your help with timetable
19 all of this going to take, because you've no
20 information providers, you've got to get the
21 to put the materials together in an appropri
22 getthem to us. How long realistically do y
23 MR. WITHOPF: Mr. President, please
24 colleague.

25 (Prosecution counsel confer)
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ds.

Withopf, but the limits of

will be receiving this
estriction, and if having

ore of the items should be
67(2) considerations, and if
ce and there is no adequate
isclosure, well, as I've
consequences to one or more
ors.

ne in mind is that you have
a high percentage of the

d that still leaves us in the
that material, and so

s to take matters forwards to

ms that cannot be forgotten

, Mr. Withopf. How long is
w got to go back to the

ir consent, you've then got
ate form, and you've got to
ou need for that?

allow me to consult with our
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1 MR. WITHOPF: Mr. President, your Ho

2 process, and we need to not only consult wit

3 concerned, but we also need to provide the m
4 and this is a rough guess, an estimated gues

5 last for about three to four weeks. Three w

6 weeks is probably more realistic.

7 PRESIDING JUDGE FULFORD: This all t
8 the start date, does it not, Mr. Withopf? W

9 May, isit? Four weeks, beginning of June,

10 MR. WITHOPF: It certainly does, Mr.

11 to be overly optimistic and later on tell yo

12 the time that was given to us.

13 PRESIDING JUDGE FULFORD: It has to
14 this area back in the autumn of last year, t

15 agreements was ventilated then with the Pros
16 going to go back to the information provider

17 releases.

18 Well, four weeks let it be, Mr. With

19 in relation to the knock-on effect should th

20 that we then decide needs to be disclosed to
21 anticipate that will then mean you'll have t

22  providers to make yet another request, but w
23  weeks then from today. Thank you very much.
24 MR. WITHOPF: Thank you, Mr. Preside

25 PRESIDING JUDGE FULFORD: Right. Mr
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nours, this is obviously a

h the information providers
aterials, and we envisage -
s though - that this will

eeks may be optimistic. Four

akes us perilously close to
e're now | think the 6th of
trial date end of June.
President, but | do not want

u that it was not possible in

be observed that we visited
he problem of these
ecution saying that you were

s to seek appropriate

opf, but it causes concerns
ere be a body of material
the Defence, because |

0 go back to the information

e'll take it in stages. Four

nt.

. Walleyn, we have on the
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1 agenda a request that you've made for clarif

2 January decision on victims' participation.

3 produced any response from the Prosecution o
4 understand it.

5 We're in, | think, the slightly diff

6 of January decision is subject to an appeal,

7 unresolved.

8 MR. WALLEYN: Thank you, Mr. Preside
9 an appeal, but | think that this appeal does

10 that we raised.

11 PRESIDING JUDGE FULFORD: Do you wan

12  submissions on -- on this point?

13 MR. WALLEYN: | think, Mr. President

14 clearindeed. | would like to have an expla

15 because | don't really understand the positi

16 their interpretation is right, then | have a

17 (interpretation) | will change to French, if

18 If | follow the thinking of the Offi

19 would mean that in the case of each document
20 would have to provide a specific authorisati

21 a specific authorisation from the Chamber.

22 ourselves in a vicious circle in that in ord

23 would have to request authorisation for the

24  document. So we would know that that docume

25 that can only happen if we have access to th
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ication of the 18th of
| think that this has not

r the Defence, as |

icult position that the 18th

and there is as yet

nt. Itis true that there is

n't concern the precise issue

t to add to your written

, that our submissions are
nation from the Prosecutor,
on of the Prosecutor. But if
nother problem because if --
| might.

ce of the Prosecutor, this
which we wish to obtain, we
on to the Chamber, or request
This means that we will find
er to obtain the document we
attention of a specific

nt exists, and only that --

e record.
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| think that the only way to resolve
Office of the Prosecutor shows the same good
of disclosure to the Defence. The Defence d
specific document which it wishes to have di
it's up to the Office of the Prosecutor to i
are material to the Defence. And if | under
that it is indeed the Office of the Prosecut
identify evidence or items which are of dire

The request which we filed at the be
was sufficiently specific. We asked which t
relevant to our victims, documents relating
specific places. | cannot be clearer in my

If the Office of the Prosecutor main
would ask the Chamber to please intervene, b
of six weeks before the opening of the trial
which might be taken in that connection. We
trial. It is not only after the beginning o
documents, not at all. We need access to do
participation. So in terms of the timing, i

would say, too tight for us to wait much lon

PRESIDING JUDGE FULFORD: (Microphon

MS. MASSIDDA: Thank you, your Honou
submissions of Mr. Walleyn. | wanted simply
decision of the Trial Chamber of request for

March 2007 -- sorry, 2008, did not grant to
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of the problem is if the

will as we expect in the case
oes not have to identify the
sclosed to it, no. Rather,
dentify those documents which
stand your decision as being
or -- Prosecution, which must
ct concern to us.

ginning of March, | believe,
ype of document was directly
to specific persons and
requests.

tains its position, then |
ecause there is now a period
subject to any decision

, too, must prepare for

f trial that we need

cuments to prepare our

t has become rather tight, |
ger.

e not activated)

rs, | agree with the

to point out that the

leave to appeal dated 6

the Prosecution and the
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Defence leave on that particular issue. | w

in our reading of the decision, paragraphs 1
two different questions. The question regul
104 of the decision of 18 January, 2008, on
regulates modalities of participation of vic
identified stage of the proceedings and esta
wants to participant in a specific stage, th
writing the reasons why and the way in which
affected.

Now, paragraph 111 of the same decis
and in particular with the material in posse
paragraph 111 provides that the Office of th
the legal representative any material in its
impact on the personal interest of the victi
such victim can show which is the interest i

This is what it was done by Mr. Wall
detailed manner, because the letter detailed
affected and which material could have an im
falls within the provision of paragraph 111

January, 2008. Thank you.

PRESIDING JUDGE FULFORD: What do th

Mr. Withopf?
MR. WITHOPF: A few points we wish t
repetition of what has been said earlier on.

already, in our view rightly, emphasised tha
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anted also to point out that
03, 104, and 111 regulates
ated in paragraphs 103 and
victims' participation,

tim in relation to any
blishes that if a victim

at victim has to set out in

the personal interests are

ion deals with inspection,
ssion of the Prosecution, and

e Prosecutor shall provide to

possession which may have an

m concerned provided that
n having that material.

eyn in a quite, | would say,
why the interests were
pact on such interest, and

of the decision of 18th of

e Prosecution say about this,

o make and | do want to limit

The Presiding Judge has

t the issue is on appeal.
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1 And of course it is not the access of the ma

2 the modalities of victim participation. Tha

3 currently considered by the Appeals Chamber.
4  paragraphs in the 18 January decision, 103 a
5 modalities of victim participation.

6 On principle we would like to provid

7 Mr. Walleyn and also the other legal represe
8 access to the materials, but in our interpre

9 make reference again to paragraph 111, our h
10 view cannot provide for access.

11 In addition to what has been said ea

12  cannot provide for access. | want to make r
13 the decision which in -- details the order o

14 interpretation, the other clearly provides f

15 proceed, and | make specific refer to subpar
16 paragraph 138. It appears to be clear in ou
17 decision that first comes the application to

18 afterwards access can be provide. That's ho
19 If the Chamber wishes to clarify it

20 clarify it in the sense of the submission of

21 we would be prepared to provide for access.
22 PRESIDING JUDGE FULFORD: Yes, Ms. M
23 MS. MASSIDDA: I'm sorry, your Honou
24 to the final part of the decision I'm referr

25 decision of 18 January 2008, letter (f). "T
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terial that is on appeal but
tis an issue that's
And the respective

nd 104, form part of the

e the legal representatives,
ntatives for the victims
tation of that decision and |

ands are bound, and we in our

rlier on, and we in our view
eference to paragraph 138 of
f the Trial Chamber. In our
or an order on how to
agraphs (e) and (f) of

r interpretation of the

the Trial Chamber and only
w we read the decision.

then of course -- wishes to

Mr. Walleyn, then of course

assidda.
r, butif  may. In respect
ing to page 48 of the

he Prosecution shall provide
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to participating victims upon a specific req
demonstration of relevance to their personal
possession and public evidence list in annex
Prosecution's summary of presentation of evi
point out that at this point in time we have
the possession of the Prosecution. We have
evidence list in annexes 1 and 2 to the Pros
presentation of evidence. We have only rece
presentation of evidence, redacted.

MR. WITHOPF: If | may, paragraph 11
last part, makes reference to the annexes th
by my colleague, and again the decision clea
demonstration of relevance to the personal i
This is exactly the same situation as in res
and precondition is the procedure as detaile

102-103, and 104.

PRESIDING JUDGE FULFORD: Thank you

Well, we will undertake the interest
our own decision, and in due course we will
interpretation is.

Mr. Walleyn, we shall try and do thi
you need an answer for this clearly for the

| turn next to the issue of agreemen
it, the Prosecution have sent a suggested li

could be agreed to the Defence.
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uest subject to a

interest material in its

es 1 and 2 to the

dence." | want simply to
not received any material in
not received any public
ecution's summary of

ived the summary of

1 of that decision, the very
at have been just addressed
rly says "subject to a

nterest as stated above."
pect to any other materials,

d, in our view, in paragraph

very much.
ing exercise of interpreting

let you know what our

s reasonably speedily because

reasons you've set out.
t of facts. As | understand

st of facts or areas which
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1 Is that right, Mr. Withopf? Has suc

2 MR. WITHOPF: That's correct, Mr. Pr

3 just double-check. On the 23rd of April we

4 the Defence, suggestions for agreements, and
5 earlier suggestion of the Trial Chamber tryi

6 far we haven't received any response.

7 PRESIDING JUDGE FULFORD: Maitre Mab
8 put you on the spot, but just to make sure y

9 to ask whether it's under consideration.

10 MS. MABILLE (interpretation): Mr. P

11 take a -- a step back regarding the victims

12 Ijust wanted to tell you that the Defence s

13 Prosecutor for once, and clearly there -- th

14  relevance is under appeal, and of course unf
15 impatiently the judgement of the Appeals Cha
16 Mr. President, on the second matter

17 filing stating that we have received the lis

18 We have received the list from the Prosecuto
19 difficulty, and in jest | might say the conf

20 does not apply to the Defence, because up un
21 impossible for us to discuss anything with t
22  considers any of our discussions not to be ¢
23 As long as that persists, Mr. Presid

24 tell you that we cannot work together.

25 There are two possible solutions. T
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h a document been sent?
esident. On the 23rd. |
submitted about 60 facts to
in doing so we followed an

ng to avoid negotiations. So

ille, I'm not at all going to

ou've received that list and

resident, if | could just

and the position of victims.
hares the view of the

e matter of the personal
ortunately we all to await
mber.

we have submitted a short
t of proposed agreed facts.
r, but we still have a
identiality of the sources

til now it has been

he Prosecutor because he
onfidential.

ent, | unfortunately have to

he Prosecutor proposes a
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1 number of facts. If we agree on those facts

2 immediately because then the issue will have
3 of Mr. Lubanga will have been totally establ

4  to take each fact proposed by the Prosecutor
5 the Prosecutor has formulated them or not fo
6 to whether there is agreement, yes or no, on
7 something that you might wish to have, but a
8 answer has to be no, because we will have to
9 you until we arrive at an agreement. That a
10 the Chamber.

11 The Prosecutor tells us that the Cha

12  confidentiality. We cannot work in this way
13 why | have to report to you that we had one
14  we reformulated a number of things. The Pro
15 those discussions would not be confidential,
16 exchanged would not be confidential, and tha
17 confidentiality could be lifted at any point

18 discussions have not progressed. At this ti
19 to move forward.

20 PRESIDING JUDGE FULFORD: Yes.
21 MR. WITHOPF: Mr. President, your Ho
22 come to provide you with a full picture of w
23  context of these discussions, and I'm not go
24 confidentiality agreements with the Defence.

25 The first point | wish to make prior
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, then we can all stop work
been resolved and the guilt
ished, or we will be obliged
and discuss the way in which
rmulated them. The matter as
the various points is

t this point in time our

discuss these matters with

greement will be submitted to

mber can tell us to lift the

, Mr. President, and that is
meeting, and at that meeting
secutor then said to us that
that the e-mails which we

t they could be revealed,

in time, and that is why the

me it is not possible for us

nours, | think the time has
hat has happened in the

ing to breach any of the

to going into some more
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1 detail what has happened in the past was the
2 discussions, this is correct, what my learne

3 Office of the Prosecutor and the Defence on
4  confidentiality, but these ones don't play a

5 this particular context the Defence has take

6 everything that's being discussed is confide

7  Prosecutor was prepared to accept a certain
8 not to accept full confidentiality. And I m

9 of 25th of April, 2008, where we detailed wh
10 consider being bound or to what level we con
11 Prosecutor being bound. So there's a huge d
12  confidentiality at all and absolute confiden
13 the middle ground. | make referenced to the
14  was just mentioning, but this just as an int
15 The negotiations, if | may call them

16 of the Prosecutor and the Defence, to date h
17 exercise for the Office of the Prosecutor.

18 30th of November of last year by sending a |
19 outlining as to how the Prosecution would en
20 agreements on facts. Meetings followed. A
21 followed, and the problematic areas identifi
22  problematic area was the impact on possible
23 the Prosecutor may or may not bring against
24 the first point that has been made by the De

25 Judge and your Honours may recall that the i
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following: There are

d friend says between the
principled issues of

role in this context. In

n the view that anything and
ntial, and the Office of the
level of confidentiality but
ake reference to our filing

at we consider -- what we
sider the Office of the
ifference between no

tiality, and we have taken
paragraph 4 of the filing |
roductory remark.

as such, between the Office
ave been a fairly frustrating
We started the process on
etter to the Defence

visage the process on
limited number of meetings
ed by the Defence or the
further charges the Office of
Mr. Thomas Lubanga. This was
fence, and the Presiding

ssue has been raised earlier
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on. A suggestion has been made by the Honou
this, and the Office of the Prosecutor has f
it has undertaken in a letter to the Defence
way any possible agreement on facts in any p
against Mr. Thomas Lubanga. So at this poin
concern of the Defence is accommodated.

This has all been discussed on the 1
of a Status Conference that took place at th
February, the Trial Chamber rendered its dec
since then the negotiations are hampered by
given by the Defence on the confidentiality

On 12th of March at the Status Confe
volunteered to address this issue with the T
Chamber made again a suggestion of how to pr
having negotiations to just exchange e-mails
have done after already at the -- on the 12t
indicated that we would -- think such a sugg
one. And we followed that suggestion, and w
outlined earlier on, on the 23rd of April ab
very selective because we do not want to eve
Defence where we are sort of sure that the D
accept. We solely submitted facts to the De
Defence and Mr. Thomas Lubanga may be prepar
don't get any reaction. We are permanently

confidentiality. That's where we are. And
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rable Bench on how to address
ollowed that suggestion, and
that it would not use in any
ossible later proceedings

t in time we thought the

Oth of January in the context
at point in time. On 20th of
ision on agreements, and
the interpretation that's
level.

rence, the Defence

rial Chamber, and the Trial
oceed, namely instead of

, and that's exactly what we
h of March. We have

estion is a very meaningful
e provided the Defence, as |
out 60 facts, and we were

n suggest facts to the
efence may not be prepared to
fence where we thought the
ed to accept. And again we
confronted with this issue of

| think one can easily
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conclude that the Office of the Prosecutor h

concerns of the Defence to the highest exten
and more easily conclude that we followed bo
Chamber to further the process. So | have a

the Defence is, and | really deliberately sa

which in our view are not problems.

Thank you, Mr. President.

PRESIDING JUDGE FULFORD: Thank you,

Do you want to respond to that, Mait

MS. MABILLE (interpretation): We're
this with the Prosecutor, because we seem to
but | have the document they sent to us on t
matters you submit to us, and this morning |
proves that the Office of the Prosecutor wor
the morning. So there are two, this morning

So what I'm saying to the Chamber is
April, the Prosecutor gave me a list of mate
in agreement with these materials by saying
point of holding the trial any more. So obv
say yes or no to that.

| think that negotiation on agreed f
of some materials. If itis a purely academ
to it academically. | shall answer yes or n
proposals on the 23rd of April. Otherwise,

position: We need to conduct discussions.
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as tried to accommodate the
t possible, and one can also
th suggestions of the Trial

difficulty to understand why

y this, is creating problems

Mr. Withopf.

re Mabille?

not going to argue about
tend to argue about this,
he 23rd of April with the new
received an e-mail that

ks very early, from 6.45 in
6.45, and the 23rd of April.
this: That on the 23rd of
rials. If | said that | was
yes or no, then there is no

iously | was not expected to

acts requires reformulation
ic exercise, | shall attend
o to the Prosecution's

| restate the Defence's

The results of these
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discussions, which would lead to an agreemen
Bench of course, but anything prior to the d
which are still in dispute should remain con

| think it is a reasonable position
Prosecutor is refusing this discussion and s
confidential, it means that the whole exerci
the Defence will comply with the exercise as
not be at all what we're seeking, which is t
elements for which the Prosecutor will not b
because they would be not in dispute from th

So, your Honours, | have done what |
done what is good. We shall respond to the
Prosecutor has sent them to us, but | say th
which has no meaning within the context of t

do to advance our case.

PRESIDING JUDGE FULFORD: Thank you.

to break through this if | can. There appea
there being sufficient agreement in relation
you've said that the -- the Prosecution have
course, as it were, between complete confide
of it. Could | ask that you set out shortly

two for consideration by the Chamber and by
what areas -- what the areas are that the Pr
covered by confidentiality in relation to th

enable the discussions on the proposed admis
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t, would be submitted to the
iscussion and on any matters
fidential.

to take, and as the

aying nothing is

se -- academic, and of course
it is, but the result will

o define a certain number of
e obliged to provide proof

e Defence's standpoint.
could. The Defence team has
agreed facts as the

at this is a futile exercise

he work that we're trying to

Mr. Withopf, | want to try
rs to be the possibility of

to confidentiality from what
tried to steer a middle
ntiality and a complete lack
in a -- just a paragraph or
the Defence as to precisely
osecution accept should be
ese discussions so as to

sions to go forward. So |
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1 would ask that, please, to take place subjec

2 that.

3 Secondly, it seems to me that the li

4  although of course they could be dealt with

5 also be dealt with, where it's appropriate,

6 formulation. So if there is something in th

7 the proposed admission which is objectionabl
8 could be made which may realistically produc
9 Prosecution and the Defence.

10 And so | make one request of you, Mr
11 request of the Defence that they don't deall
12 no exercise, but they look at the list that'

13 whether with appropriate modifications accep
14 made.

15 Now, you're on your feet, Mr. Withop

16 something you want to say on this point.

17 MR. WITHOPF: What | want to say, Mr
18 that we accommodated both suggestions, actua
19 | make reference to paragraph 4, and I'm goi
20 very detail -- detailed the level of confide

21 by - and the Defence also has as an annex to
22 e-mail exchange. | read out the following:

23 itself bound by a confidentiality agreement

24 THE INTERPRETER: Please slow down f

25 MR. WITHOPF: Thank you very much.
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t to any observations on

st that you've sent through,
by a yes or no answer could
by a suggested alternative
e drafting or the scope of

e, then a counter-proposal

e agreement between the

. Withopf. | make another
with this simply as a yes or
s been sent through to see

table admissions could be

f, so | think there's

. President, your Honours, is
lly. In our 25 March filing

ng to read it out now, we in
ntiality we were felt bound
their filing - annexed the
"The Prosecution considers
or the record.

| will do so, and | start
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afresh.

"The Prosecution considers itself b
agreement concerning the discussions on agre
no inquiry of the Trial Chamber into the rel
both the process and the substance. In resp
Prosecution considers itself in particular f
Trial Chamber any disputes on agreements."

That's our interpretation in respect
the context of these negotiations.

That's the first point, Mr. Presiden
wish to make, and again it accommodates the
by the Bench, is the following. Without goi
we consider this be falling in our confident
going into any details on the agreed facts,
as follows -- they are the facts on the left
right-hand side there is a column and it say

Lubanga Dyilo/Proposal by Defence." We trie
concern. At this stage, Mr. President, your
anything we can do to further that process.

the Defence.

PRESIDING JUDGE FULFORD: Mr. Withop

indicate that it would not make any inquiry
would provide Ms. Mabille with the level of
requires, wouldn't it, because you've said t

covered by confidentiality unless the Chambe
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ound by a confidentiality

ed facts so long as there is
ated negotiations, including
ect of the latter aspect, the

ree to address before the

of the confidentiality in

t, and the second point |
suggestion that has been made
ng into any details because
iality agreement, without

there is a column which reads
-hand side and on the

s "Agreement by Thomas

d to exactly accommodate that
Honours, | cannot imagine

The ball is in the court of

f, if the Bench were to
into the negotiations, that
confidentiality that she
hat the discussions will be

r makes an inquiry as to what
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occurred during the negotiations. If we wer
not make any such inquiry, that would provid
of confidentiality that they seek, wouldn't

MR. WITHOPF: It certainly would fur

would address one of the two aspects but not
we consider us free to address before the Ch
agreements. That's the second point.

PRESIDING JUDGE FULFORD: Sorry. |

that was linked to the Chamber's inquiry. Y
Ms. Mabille is not going to accept that.

All right. Well, 1 think there's pr
said on this. We'll reflect and see whether
can suggest. Thank you very much.

The final issue is that the Defence
joint instruction of experts to be put on th

Maitre Mabille, is there anything yo
about this issue?

MS. MABILLE (interpretation): Two p
Honours. We wish to inform the Chamber of t
encountered. They are of two types. The fi
Office of the Prosecutor proposed two meetin
and these two experts, it seems to us, | don
might use, but | would say they were compete
Ituri -- or with regard to the Ituri situati

| think that with regard to the seco
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e to indicate that we will

e the Defence with the level
it?

ther the process, and it

the second aspect, because

amber any disputes on

was -- | was assuming that

es. Well, | can see that

obably nothing else to be

there's anything further we

asked for the subject of the
e agenda.

u want to say in particular

oints, Mr. President, your
he difficulties we have

rst difficulty is that the

gs with two experts for us,
't know exactly what term |
nt with regards to the

on. This is a problem.

nd expert, the Office of the
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Prosecutor is less clear or perhaps not as a
However, we consider that we're not inclined
or the second expert because of the competen
is my first point that | wish to raise.

The second point that the Defence wi
not feel that the Chamber can solve the prob
remunerate the experts. The Prosecutor said
service of an expert then the Defence should
paying this expert, which seems to me to be
Defence service, which informed us that ther
Defence for the Defence to contract the serv
trying to solve the problem, but | must say
this quite irritating because we have the in
so small that we have a lot of trouble carry
now we have -- we've just been told that the
for the instruction of experts. It makes li

We can seek relief, but while we're
relief we're not studying the case file, and
substantive matters in these proceedings. S
Chamber of the proceedings -- of the difficu
that we're currently facing.

| also add that the Defence is not i
tried to contact two experts just to make pr
being things are not as easy as they might b

people with regard to Ituri do not wish to ¢
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ffirmative as we would be.
to accept either the first

ce, their competence. That

shes to raise, although we do
lem, we have no budget to
that if we contracted the
participate or take part in
fair. We approached the

e was no budget in the

ice of an expert. We are
that we of the Defence find
vestigations budget which is
ing out our work, and then
re is no budget for experts,
fe difficult for us.

doing such -- seeking such
we're not dealing with

o we wished to inform the

lties, | beg your pardon,

nactive. We ourselves have
oposals also. For the time
e because the most skilled

ome and give testimony before
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this court because they feel that it might n
subsequent work on the ground. So we are fa
situation in terms of looking for experts.

This is what the Defence wished to t
problem.

MR. WITHOPF: Thank you, Mr. Preside
actually a point | very much agree with my |
Defence because we are facing the very same
already in summer of last year prior to the
decision, and this expert appeared to be the
exactly what has been described by my learne
expert made it absolutely clear that he's no
Chamber no matter if he would appear as a pa
he would be jointly instructed by the Office
Defence, or also including irrespective of w
would instruct him. He made it clear exactl
appearance before this court would hamper hi

Nevertheless, we came up with two fu
the expert have been met jointly with the De
March, and the second one on 24th of April,
suggested by the Office of the Prosecutor.

The first person we met we did not f
person we met we actually do find suitable a
context.

We wish, however, in light of the cu
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egatively affect their

cing a somewhat difficult

ell the Chamber about this

nt, your Honours. There is
earned friend from the
problem. We met an expert
Chamber's 10 December
most suitable be one, and
d friend happened. The

t going to appear before the
rty expert, no matter whether
of the Prosecutor and the
hether the Trial Chamber

y that reason that any

s future work in the area.
rther potential experts, and
fence, the first one on 27th

and both experts were

ind suitable, but the second

s an expert on background and

rrent situation to inform the
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1 Trial Chamber about the following: The Pros
2 expert on background and context solely if t

3 instruction with the Defence. To phrase it

4  would not instruct the expert or the potenti

5 However, if the Chamber wishes to consider -
6 court expert, we obviously would be very muc
7 name of the person to the Trial Chamber. We
8 because we have no explicit consent of the p

9 the name in a public court session.

10 PRESIDING JUDGE FULFORD: Mr. Withop

11 first or the second individual that Ms. Mabi
12 appeared to be rather keener on the first ex
13 MR. WITHOPF: I'm not quite sure whe
14  about two additional experts. From what | u
15 exchange of views after the meeting with the
16 indicated, but | stand corrected if I'm wron

17 found suitable by the Defence.

18 PRESIDING JUDGE FULFORD: All right.

19 itis going to be of assistance to the Chamb

20 on context and background | would have thoug
21  Mr. Withopf, that there is really as far as

22 concerned, that there's now only one realist
23 MR. WITHOPF: That's unfortunately ¢
24 reasons. The first reason is really it's no

25 suitable to provide expert opinion, and the
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ecution would instruct that
here would be a joint

the other way around, we
al expert as a party expert.
- to instruct the expert as a
h prepared to provide the
would do so in writing

erson concerned to provide

f, is this individual the

lle referred to? She

pert than the second.

ther Maitre Mabille talked
nderstood following the brief
two experts, the Defence has

g, that none of the two is

Itis -- it is likely that
er to have somebody to speak
ht, and are you saying,
the Prosecution are
ic contender for that role?
orrect. There are two
t that easy to find a person

second reason, and that's the
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worrisome aspect of it, at least the person
suitable expert clearly indicated he is not
Chamber for the reasons outlined.

PRESIDING JUDGE FULFORD: Right. Th
Thank you.

Maitre Mabille, could | ask, are you
to one or both of the proposed experts?

MS. MABILLE (interpretation): No.
both proposed experts. We are in complete a
moreover with regard to the fact that we nee
provide the Chamber, the parties, and the pa
to what happened in Congo at that time, part
Defence agrees completely that there is a ne
when we meet these experts, first question w
your skills? What qualifications do you hav
about Ituri? What is the history? What is
We try to talk -- we spent two hours with th
said to myself, | could say to the -- Mr. Wi
expert would be all right, but I'm not tryin
Prosecutor.

Perhaps the Office of the Prosecutor
It's -- things are getting somewhat late and
propose to the Chamber just so we can tell t
someone on the list.

| am not in agreement. What we are
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we thought would be the most

prepared to appear before the

ank you very much indeed.

in fact saying -- saying no

Our position is to say no to
greement with the Chamber
d somebody to come and
rticipants the background as
icularly in lIturi. So the

ed for this. The problem is
e put to them is, "What are
e with regard to talking

the work that you've done?"
ese experts, and after that |
thopf thought the second

g to be disagreeable with the

is working behind time.

somebody is being taken to

he Chamber that there is

trying to do is find actively
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1 someone who can fulfil the role that we all

2 is, somebody who can talk about the situatio
3 then lturi in particular and what happened t
4  has practically never been to Ituri to come

5 about lturi seems rather difficult to me.

6 PRESIDING JUDGE FULFORD: Well, Mr.

7 before the beginning of the trial to ask the

8 embark on the process of finding an appropri
9 expecting too much. At an earlier stage it

10 that the Chamber of its own accord could hav
11 evidence of this kind that would be acceptab
12  also to the parties, but it is too late now.

13 | think the limit of what we can do

14  Prosecution and the Defence to try to find a
15 both sides, and if that fails, Mr. Withopf,

16 to reflect on the decision that you indicate
17  will only call a witness in these circumstan
18 | think that decision is one that needs to b
19 carefully, because so long as there is someb
20 appropriately qualified, this evidence is li

21 the Chamber, but it would clearly be best if
22 instruction to that expert and if the expert

23  being acceptable.

24 Right. That, I think, concludes the

25 that Mr. Walleyn has something to say. Yes.
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hope that he can play; that
n in Congo in general and
here, but to ask someone who

and tell us a great deal

Withopf, | think six weeks
Chamber to embark -- to
ate expert is really

may have been a possibility
e set about obtaining

le not only to the Bench but

is to encourage the

n expert who is acceptable to
| think the Prosecution need
d a little earlier that you

ces if it's a joint witness.

e thought about very

ody who is suitably and

kely to be of assistance to
there was a joint

was seen by both sides as

matters on the agenda save
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MR. WALLEYN (interpretation): Thank

Mr. President, your Honours. With regard to
just wish to say that this is not completely
victims. We're not talking about precise ma
the context. This is also our context.

If these are actual specialists of |
people who can say something with regard to
enlistment of children and young people in t
say -- | must say that the victims are incre
get the -- they have the impression that the
some way from -- if they consider the positi
Prosecutor.

Victims might have suggestions about
questions were put to us, we might have resp
covering hours about an expert with the Defe
participants?

Perhaps we are on the eve of a new p
quite clear what victims the role (as interp
always think of your decision of the 18th of
deals with evidence rather than access to ca
There is an appeal, but the appeal is yet to

However, | consider that as set out
victims also have a role to contribute or a
evidence be submitted, and | think that it i

to meet the agreement of the Prosecution and
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you, Mr. President,
this issue of experts, |
without consequence to us as

tters, but we're referring to

turi, then these are also

the consequences of the

he area, and so | am sorry to
asingly frustrated, and they
y have been ostracised in

on of the Office of the

experts. If -- if the
onded. If meetings are held

nce, why exclude the other

rocess, and it is not always
reted) will play. However, |
January. ltis true that it

se -- record of the case.

be of suspensive effect.

in paragraphs 108 and 109,
contribution to make to the

s not necessary for an expert

the Defence in order to
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=

appear before the court. It is entirely pos

2 and inform the court even if the Defence con
3 expert, then submission will be made in that
4  say again, that our opinion was not sought o
5 MS. MASSIDDA (interpretation): Mr.

6 just wished to add that there has already be

7 regarding the experts. This is the decision

8 2007, and | just want to recall paragraphs 1

9 (In English) "Participant has been given lea
10 trial. As regards the particular issue area

11 the subject of expert evidence, the parties

12  notify the participant and thereby provide h
13 contributing to the joint instructions or fi

14 Now, we understand that maybe we nee
15 particular issue or area, but still this is

16 |, and this instruction is also reiterated i

17 decision. Thank you.

18 PRESIDING JUDGE FULFORD: Thank you
19 Mr. Walleyn, if you have or any other repres
20 suggestion in relation to an appropriate exp
21 area, | think we would encourage you to pass
22  Prosecution and the Defence, and we would ho
23 joint instruction of an expert that there wi

24 consultation so as to make sure that particu

25 actually participating in these -- where vic
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sible for an expert to come
siders that this is a bad
regard. ButI'm sorry, as |

n this matter.

President -- Mr. President, |
en a decision by the Chamber
of the 10th of December,

8 and 19 of the decision.

ve to participate in the

of evidence, which is to be
whenever appropriate should
im with the opportunity of
ling separate instructions."

d a further interpretation of

a decision of Trial Chamber

n paragraph 19 of the

very much. Well,

entative of victims has a

ert in this or any other

those suggestions on to the
pe that if there is to be

Il be a sensible degree of
larly where experts are

tims are participating in
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these proceedings at the moment, that they'r
contribution to process of instructing joint

Finally, you are absolutely right.
calling an expert that it's a joint expert.
one side or the other, and it was that that
Mr. Withopf a few moments ago that | think h
on his decision that he's only going to call
produce an expert in this area if it's a joi

whether that's the right approach.

Good. Thank you all then very much
this Status Conference to a conclusion. The
Conference on the 27th and 28th of May.

The Defence and the participants sho
will be issued a public redacted version of
disclosure issues, responsibilities for prot
procedural matters, and there's in fact goin
in a moment to discuss precisely what redact
decision.

Finally, in public, Mr. Withopf, the
the Prosecution for a preliminary ruling on
recorded statements. Could you please file
linking your general observations to specifi
understand precisely how you're saying Rule
context of the requirements of or the circum

witnesses.
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e able to make a sensible
experts.

It's not a precondition of
An expert can be called by
I had in mind when | said to
e ought to seriously reflect
an expert or only going to

nt expert. I'm not sure

indeed. That then brings

re is to be a further Status

uld know that tomorrow there
the Chamber's decision on
ective measures, and other
g to be an ex parte hearing

ions need to be made to that

re has been an application by
the admission of prior

a written application really

¢ witnesses so that we can
68 ought to operate in the

stances of particular
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| said finally. In fact, there's on
the accused's detention needs to have been m
we request the Prosecution and the Defence t
submissions on this subject that they wish b
May. And | should impose a deadline for the
written filing on Rule 68. Would ten days b
Yes.

MR. WITHOPF: Indeed, yes.

PRESIDING JUDGE FULFORD: Ten days i

Thank you very much. We'll sit agai
Registry only at half past 5.00.

The hearing ends at 4.58 p.m.
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e last matter. The review of
ade by the 31st of May, and
0 put in any written

y 4.00 p.m. on the 19th of
submission -- for the

e sufficient, Mr. Withopf?

t will be then.

n ex parte Prosecution and
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