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 1     International Criminal Court 

 2     Pre-Trial Chamber I 

 3     Situation Democratic Republic of Congo, ICC 01/04-01/07 

 4     Status Conference - Open Session 

 5     Tuesday, 1 April 2008 

 6     (Mr. Katanga not present in court) 

 7     The hearing starts at 2.13 p.m. 

 8             COURT USHER:  All rise.  The Interna tional Criminal Court is now 

 9     in session. 

10             SINGLE JUDGE STEINER:  Good afternoo n.  First I would ask the 

11     security officers to bring the detainees int o the room. 

12             Any problem with Mr. Katanga? 

13             MR. HOOPER:  Yes.  There's been a sl ight mishap this morning -- 

14     or this afternoon which has meant that he's come from the prison -- well, 

15     he came from the prison with his jacket and his jacket has disappeared, 

16     and he feels it is a marked disrespect to th e Court to appear without. 

17     And he's in any event upset that he's improp erly dressed and we can 

18     continue in his absence. 

19             SINGLE JUDGE STEINER:  Before I got into the room I was informed 

20     that a jacket has been provided for Mr. Kata nga.  Could, please, the 

21     court officer to -- 

22             MR. HOOPER:  In fact, I've provided him with my jacket, but I 

23     can't blame him for not wanting to wear it.  In any event, we think we 

24     can anticipate the matters that are going to  be raised this afternoon, 

25     and we can certainly carry on without him an d we'll keep him fully 
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 1     informed. 

 2             SINGLE JUDGE STEINER:  So in this ca se I would like to -- for the 

 3     Registry to provide a -- at least to search for the reasons for the 

 4     disappearance of this jacket, because this i s not something that would 

 5     happen. 

 6             MR. VAATAINEN:  Certainly, your Hono ur.  We will look into that 

 7     and we'll report back to you. 

 8             SINGLE JUDGE STEINER:  To me and to Mr. Katanga's Defence, 

 9     please. 

10             MR. VAATAINEN:  Yes. 

11             SINGLE JUDGE STEINER:  So I would li ke to welcome in this case 

12     Mr. Mathieu Ngudjolo -- oh, sorry.  I would ask first the court officer 

13     to call the case. 

14             COURT OFFICER (interpretation):  Sit uation in the Democratic 

15     Republic of Congo, the Prosecutor versus Ger main Katanga and Mathieu 

16     Ngudjolo Chui, ICC-01/04-01/07. 

17             SINGLE JUDGE STEINER:  Thank you ver y much. 

18             So again I would like to welcome Mr.  Mathieu Ngudjolo Chui, both 

19     Defence teams, the Prosecution teams, and I would like to ask first the 

20     Prosecution and then both Defence teams to i ntroduce themselves. 

21             MR. MACDONALD (interpretation):  Goo d afternoon, your Honour. 

22     Eric Macdonald of the Office of the Prosecut or.  I shall be assisted 

23     today by Anneliek Hendriks, Dianne Luping, a nd Ibrahim Yillah. 

24             SINGLE JUDGE STEINER:  The Defence o f Mr. Katanga. 

25             MR. HOOPER:  David Hooper, assisted by Sophie Menegon and 
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 1     professor Goran Sluiter. 

 2             SINGLE JUDGE STEINER:  Thank you.  A nd the Defence of Mr. Mathieu 

 3     Ngudjolo Chui. 

 4             MR. KILENDA (interpretation):  Thank  you, your Honour.  As you 

 5     see I'm delighted to tell you that since las t -- as of last week my team 

 6     is complete.  To my right we have Ms. Maryse  Alie, who is a barrister 

 7     before the Brussels bar, and to my left, Aur elie Roche, who is my case 

 8     manager. 

 9             SINGLE JUDGE STEINER:  Thank you ver y much. 

10             And the representatives of the Regis try. 

11             MR. VAATAINEN:  Good afternoon, your  Honour.  My name is Simo 

12     Vaatainen.  I'm here as officer in charge of  regional of court services, 

13     and with me, Mr. Anders Backman, Chief Custo dy Officer; Esteban Peralta 

14     Losilla, Chief, Defence Support Section; Ms.  Alvaro Flores Diaz, an 

15     assistant from ICT; and Bibiana Becerra Suar ez, who is the Legal 

16     Coordinator of the Division of Court Service s. 

17             SINGLE JUDGE STEINER:  Thank you ver y much. 

18             As provided for in the decision on t he Defence request for leave 

19     to appeal the decision of the Single Judge c oncerning languages, 

20     Mr. Germain Katanga would be provided at thi s hearing, in accordance with 

21     Regulation 61(1)(D) with liaison interpretat ion.  Mr. Katanga is not 

22     present, but anyway I would like for -- just  for the record to make it 

23     sure that his liaison interpretation is bein g provided at this hearing, 

24     and also that this same liaison interpretati on is available to Mr. 

25     Ngudjolo in case he wishes to follow the hea ring through Lingala liaison 
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 1     interpretation. 

 2             So first of all, I would like to emp hasise that this hearing will 

 3     focus on the process of disclosure and inspe ction and on the process of 

 4     communication of evidence on which the parti es intend to rely at the 

 5     Confirmation Hearing.  This hearing is also -- has also the purpose of 

 6     listening to both Defence counsels on issues  related to the composition 

 7     of Defence teams, their access to informatio n, materials and evidence, 

 8     their training on Ringtail and other tools t hat are necessary for the 

 9     preparation of the defence for the Confirmat ion Hearing, and any other 

10     issues related to such preparation for the C onfirmation Hearing. 

11             The Single Judge would also like to inform both Defence teams 

12     that immediately after this Status Conferenc e is concluded, the Single 

13     Judge will hold an ex parte hearing with the  Prosecution and Victims and 

14     Witnesses Unit in relation to issues concern ing protection of Prosecution 

15     witnesses. 

16             Today is the first hearing since the  Chamber has joined the case 

17     of the Prosecution and Germain Katanga and t he Prosecution against 

18     Mathieu Ngudjolo Chui.  I'm aware of the app lications for leave to appeal 

19     by the Defence of Mathieu Ngudjolo on the de cision on the joinder and on 

20     the second decision on redactions, as well a s pending applications 

21     pursuant to Rule 81(2) and (4) filed on 21 J anuary 2008.  The Chamber and 

22     the Single Judge will be ruling on these app lications in due time and 

23     these matters will therefore not be discusse d at this hearing. 

24             Today is not only the first hearing in the joint case but also 

25     the first hearing with Mr. Kilenda as the pe rmanent counsel for Mathieu 

ICC-01/04-01/07-T-21-ENG ET WT 01-04-2008 4/44 NB PT



Status Conference – Open Session  Page 5 

ICC-01/04-01/07  Tuesday, 1 April 2008 

 1     Ngudjolo.  Thus, before focusing our attenti on on the disclosure process, 

 2     I would like, as a preliminary matter, to ad dress some logistical issues 

 3     concerning Mr. Mathieu Ngudjolo Chui and his  Defence team.  Besides, at 

 4     the end of the hearing, the parties will be given an opportunity to call 

 5     the attention of the Single Judge on any oth er issue. 

 6             Is this way of proceeding agreeable to the participants of this 

 7     hearing? 

 8             So before I start with some prelimin ary matters, I just would 

 9     like to inform you that Mr. Katanga's jacket  is on the way from the 

10     prison and the security will give it to Mr. Katanga as soon as the jacket 

11     arrives at the court.  So the problem of the  jacket, I think it is 

12     solved. 

13             So, first I would like as a prelimin ary matter to talk about 

14     computer access by Mr. Mathieu Ngudjolo Chui  and the Defence team. 

15     Maitre Kilenda, my colleagues and I are awar e that you are undertaking an 

16     assignment in the International Criminal Cou rt which involves new 

17     procedures that you may not be very familiar  with.  Nevertheless, for 

18     your information, the Chamber and the Single  Judge have insisted that as 

19     soon as you were appointed, and of course ha ving regard to the full 

20     respect for the rights of Mr. Mathieu Ngudjo lo, under Article 67(1) of 

21     the Statute, the Registry should ensure that  the Defence team will be 

22     fully operational and will have the necessar y access to data bases and 

23     training in software as soon as practicable,  and therefore you're very 

24     welcome to this court, Maitre Kilenda. 

25             So starting in this hearing I would like from the representatives 
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 1     of the Registrar, if they could give the Sin gle Judge an idea on how long 

 2     it will take to have the Defence team of Mr.  Mathieu Ngudjolo Chui with 

 3     all structure and all needs in terms of pers onal computer IT training, et 

 4     cetera, and also to give us a brief explanat ion on the arrangements for 

 5     travel to the field in the case the Defence so wishes, how long it would 

 6     take to have everything arranged for this ev entual travel to the Congo. 

 7     So as a preliminary matter I would like to l isten from the Registry about 

 8     these arrangements. 

 9             MR. VAATAINEN:  Your Honour, with yo ur permission Mr. Alvaro Diaz 

10     will address the IT aspects and Mr. Esteban Peralta Losilla will talk 

11     about the travel arrangements to the field. 

12             MR. DIAZ (interpretation):  Your Hon our, we have provided the 

13     necessary IT equipment to Mr. Ngudjolo's tea m.  We have also provided 

14     them with the accounts they need for access to the network and the shared 

15     space.  We have set up or provided access to  evidence analysis tool, 

16     Ringtail, so they can begin to receive mater ial.  This process should be 

17     complete by the end of this week.  We've alr eady offered them the 

18     opportunity for training, and we expect that  that will -- training will 

19     take place in the coming days as and when th e Defence team is available. 

20             SINGLE JUDGE STEINER:  Thank you.  M r. Kilenda, would you like to 

21     add anything to this explanation from Regist ry in relation to IT 

22     technology? 

23             MR. KILENDA (interpretation):  Yes, your Honour, thank you.  As 

24     you said yourself and as the Registry has sa id, our team has just been 

25     put together.  There are a number of things which are not yet in place. 
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 1     We do not yet have Ringtail so we are not in  a position to read the 

 2     incriminating evidence and we have not yet h ad our training.  Currently 

 3     only one member of our team, the case manage r, has an operational log-in. 

 4     We are satisfied to hear from the Registry t hat all necessary steps are 

 5     being taken to ensure that our team can be u p and running and working as 

 6     it sees fit in due course. 

 7             We would like to take this opportuni ty to thank you and the 

 8     Registry for your assistance.  We hope that in the coming days we will 

 9     indeed receive training and that we will the n be able to work fully to 

10     defend the interests of our client.  Thank y ou, your Honour. 

11             SINGLE JUDGE STEINER:  Thank you. 

12             I'm informed that Mr. Katanga is wai ting for permission to enter 

13     the courtroom, so I would like to ask the co urt officers to introduce 

14     Mr. Katanga in to the courtroom. 

15             (Mr. Katanga enters the courtroom) 

16             SINGLE JUDGE STEINER:  So I would li ke to welcome Mr. Germain 

17     Katanga into this courtroom, and I would lik e again to inform Mr. Katanga 

18     that according to Regulation 61(1)(D) of the  regulations, he is being 

19     provided with liaison interpretation on chan nel 6 with that -- I think 

20     Defence counsel could be sure that Mr. Katan ga is informed that this 

21     liaison interpretation is being provided.  T hank you. 

22             Maitre Kilenda, just in order to mak e it clear, you mentioned 

23     that you didn't have access to any of the in criminating evidence until 

24     now.  So is that correct or you didn't have access through Ringtail but 

25     you have hard copies or ... 
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 1             MR. KILENDA (interpretation):  We do n't have access to Ringtail. 

 2             SINGLE JUDGE STEINER:  In relation t o the incriminating evidence 

 3     that has been disclosed, you didn't receive hard copies? 

 4             MR. KILENDA (interpretation):  Some time ago we received a number 

 5     of documents on CD-ROM in relation to the pr oceedings against my client 

 6     in the Democratic Republic of the Congo.  To  my knowledge, we don't yet 

 7     have the Katanga record on paper. 

 8             SINGLE JUDGE STEINER:  Could the rep resentative of the Registry 

 9     inform about why at least a hard copy of the  evidence already disclosed 

10     has not been given to Mr. Ngudjolo's Defence . 

11             MR. VAATAINEN:  Your Honour, we woul d like to ask the court 

12     officer to explain this because they are awa re of these facts. 

13             COURT OFFICER (interpretation):  Tha nk you, your Honour. 

14             In relation to the decision establis hing a calendar in the case 

15     against Germain Katanga and Mathieu Ngudjolo  Chui, that decision was 

16     implemented. 

17             Turning now to access through Ringta il, incriminating evidence is 

18     filed by the Office of the Prosecutor with t he Court Management Section 

19     which simply uploads it into the Ringtail sy stem.  That system has been 

20     configured based on the decisions taken in t he case of the Prosecutor 

21     versus Thomas Lubanga.  The Prosecutor files  original and electronic 

22     documents with the section and signs the cha in of custody form. 

23     Thereafter, the CMS is the custodian and the  documents are archived in 

24     the archives of the Registry and the Court M anagement Section uploads the 

25     documents in the Ringtail system.  When that  happens the Office of the 
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 1     Prosecutor is informed.  After the uploading , it is the Office of the 

 2     Prosecutor who decides who has access to tho se documents through 

 3     Ringtail. 

 4             If you so wish, I can inform you of which documents have been 

 5     filed by the Prosecutor and uploaded by our section into the Ringtail 

 6     system.  That said, for the time being, no p aper versions have been 

 7     created of the incriminating evidence and di stributed by CMS. 

 8             SINGLE JUDGE STEINER:  Thank you ver y much. 

 9             So just before we go ahead with the other issues, I just once 

10     again would like to confirm, because I have here the Prosecution filing 

11     dated the 20th March, 2008, in which the Pro secution informs they 

12     disclosed to the Defence of Mathieu Ngudjolo  Chui all the material 

13     disclosed to date to Mr. Germain Katanga, pu rsuant to Articles 61(3)(B) 

14     and 67(2) of the Statute and Rule 77 of the Rules of Procedure and 

15     Evidence, in accordance with the order conta ined in the decision 

16     establishing a calendar in the case against Germain Katanga, Mathieu 

17     Ngudjolo Chui.  And then we have as annexes some packages 1 to 6 related 

18     to incriminating evidence, pages 1 and 2 rel ated to potentially 

19     exculpatory evidence, and packages 1 to 7 re lated to Rule 77 documents. 

20             I must understand that all these doc uments were disclosed in the 

21     Ringtail format and therefore the Defence of  Mathieu Ngudjolo has no 

22     access to any of these documents to date; is  that correct? 

23             MR. KILENDA (interpretation):  We re ceived CDs and we hope to 

24     read them, but Ringtail is not yet up and ru nning.  Indeed, in line with 

25     Rule 77, we can read the documents on paper.  
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 1             SINGLE JUDGE STEINER:  Mr. Macdonald , do you have any comments in 

 2     relation to this filing in compliance with t he order of the Chamber? 

 3     Just to clarify. 

 4             MR. MACDONALD:  Yes.  Like mentioned  in filing number 337, your 

 5     Honour, we, and I met personally with my col league Mr. Kilenda, informing 

 6     him and explaining to him that we were discl osing under the -- following 

 7     the e-court protocol, trying to summarise br iefly what the e-court 

 8     protocol was all about, and informing him th at obviously these documents 

 9     were unfortunately only readable with the us e of Ringtail, although Rule 

10     77 materials are in PDF format, so they can be read.  So at least the 

11     Rule 77 documents, at least the Defence have  access to. 

12             I understand that Mr. Kilenda, I ask ed him, Do you have access to 

13     Ringtail, and he said, No, not at the moment .  It's being worked on and 

14     it should happen in the next two weeks.  And  the conversation was left at 

15     that, your Honour. 

16             The only I can say:  Everything that  has been disclosed to 

17     Mr. Katanga has been disclosed now to the De fence team of Mr. Ngudjolo 

18     and also some documents that were disclosed to Mr. Ngudjolo are now -- 

19     were disclosed to the Katanga Defence team, and it is now our policy to 

20     disclose the same material obviously since i t's a joint case, even though 

21     some material may be more relevant to Mr. Ka tanga or Mr. Ngudjolo, 

22     depending on their requests. 

23             SINGLE JUDGE STEINER:  Thank you ver y much.  So the Registry can 

24     ensure that by the end of this week, not onl y the Ringtail programme will 

25     be installed but the training will be comple ted for the Defence of 
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 1     Mr. Ngudjolo to have access to all materials  already disclosed? 

 2             MR. DIAZ:  Yes, your Honour.  By the  end of this week the 

 3     Ringtail system will be in place and we will  provide the training as 

 4     necessary. 

 5             SINGLE JUDGE STEINER:  Thank you ver y much. 

 6             In our last hearing where only the D efence for Mr. Germain 

 7     Katanga was present, we discussed the instal lation of a computer with the 

 8     Ringtail programme in the Detention Centre i n order for Germain Katanga 

 9     to have access to the evidence and materials  disclosed between the 

10     parties for the purpose of the Confirmation Hearing, the connection of 

11     such a computer with the Office of Public Co unsel for the Defence in 

12     order to avoid using CDs or pin -- pin drive s, the gradual training for 

13     Germain Katanga in basic computer software, such as windows and most 

14     complex software such as Ringtail, and the a vailability of a printer for 

15     Germain Katanga in the Detention Unit.  So I  would like to have an update 

16     on these issues in relation to Mr. Katanga, first by his Defence counsel 

17     and then by the Registry and then also for t he Registry to inform the 

18     Chamber of the same -- the same issues relat ed to Mr. Ngudjolo. 

19             Mr. Hooper. 

20             MR. HOOPER:  Yes.  The system has I think just recently been put 

21     into effect as a consequence, first of all, of the hardware and the 

22     relevant software being installed but also, as I understand it, on 

23     Mr. Katanga attaining a sufficient standard,  albeit as a debutante, in 

24     terms of accessing the material.  That's und erway. 

25             In terms of training, he receives tr aining now several times a 
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 1     week and his IT instructor informed me when I asked him that he was 

 2     learning it quicker than I was.  But of cour se it's just at the beginning 

 3     of a whole new form of communication for him  and it does take -- it does 

 4     take time. 

 5             One factor that I think could be use fully addressed would be the 

 6     provision to Mr. Katanga of some form of typ ing -- software typing 

 7     instruction which we're all familiar with ex ists, and if one could be 

 8     obtained suitable for a French keyboard whic h he's effectively obliged of 

 9     course to use, that would be a useful asset and something that he could 

10     contribute some time for -- towards over the  next month or two. 

11             So that's my suggestion in terms of perhaps advancing his skills, 

12     not just in understanding access but also be ing able to actually utilise 

13     the typing aspect, as it were, at the facili ty.  Otherwise, I don't think 

14     we've met with any difficulties.  As I say, we're right at the early 

15     stages of utilising it so we'll keep the Cou rt informed appropriately. 

16             SINGLE JUDGE STEINER:  Thank you ver y much. 

17             The representative of the Registry o n such matters, not only in 

18     relation to Mr. Katanga but advancing the --  providing Mr. Ngudjolo with 

19     the same facilities. 

20             MR. DIAZ:  So, as Mr. Hooper says, t he setup for the Detention 

21     Centre and the configuration of Ringtail for  Mr. Katanga has been 

22     completed, and we hope to have the same setu p in place two weeks from now 

23     for Mr. Ngudjolo.  That means the hardware a nd software that is required 

24     and the connection link to the cell in the D etention Centre. 

25             This said, Mr. Ngudjolo has been off ered the same basic training 
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 1     I think in the detention centre, and once he  has obtained a sufficient 

 2     level we can proceed with the e-court applic ation training as well. 

 3             SINGLE JUDGE STEINER:  And about the  suggestion made by 

 4     Mr. Hooper? 

 5             MR. DIAZ:  Your Honour, we will inve stigate if such a software is 

 6     available in the Court, and if not we can tr y to procure it for the -- 

 7     for Mr. Katanga. 

 8             SINGLE JUDGE STEINER:  Thank you ver y much.  Now, in relation to 

 9     travels of the Defence teams to the DRC, I w ould like to know from both 

10     Defence teams whether and when they are thin king to undertake missions to 

11     the field.  I would like to recall the heari ng of 21st of January where 

12     the Defence for Germain Katanga has informed  the Single Judge that the 

13     Defence was trying to get persons, investiga tors, to discuss with 

14     Mr. Katanga and were planning to go to DRC.  So I would like to have an 

15     update on Mr. -- the Defence team of Mr. Kat anga and if the Defence team 

16     of Mr. Ngudjolo Chui can inform the Chamber about whether and when it 

17     would intend to go to the field.  And just r eminding that these 

18     arrangements for this kind of travel sometim es take -- take long time. 

19     Therefore, the Defence -- if one of the Defe nce teams is planning to go 

20     to the field, the arrangements should start with the Registry right now. 

21             So first I would like to listen from  Mr. Katanga's team and then 

22     from Mr. Ngudjolo's team. 

23             MR. HOOPER:  Yes.  First of all, in terms of investigator, we 

24     have in fact not an investigator but we do h ave someone I think who's 

25     nominated as a person of resource who's assi sting us.  My legal 
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 1     assistant, Caroline Buisman, has been in the  Congo for the past two weeks 

 2     and returns from Ituri via Kinshasa tomorrow , or late tomorrow.  Because 

 3     of the limited funds available for investiga tions and the relative, as it 

 4     were, long haul to go to trial and into tria l, we're being at the moment 

 5     somewhat cautious in terms of investigations .  We've taken the view that 

 6     though it's very worthwhile at least one mem ber of the team going there 

 7     pre-confirmation, it probably makes better s ense to perhaps expend 

 8     greater energies after any confirmation proc ess and when the charges are 

 9     clearly defined and the evidence is perhaps clearer to anticipate. 

10             But we've met with no particular dif ficulties, and I understand 

11     that certainly as far as the people of Ituri  are concerned, they've been 

12     extremely helpful and accommodating and we d on't at the moment foresee 

13     any particular difficulties, at least in the  physical aspects of going to 

14     Ituri and visiting it.  We hope that the iss ue of budget, because we feel 

15     it will be placed under strain in due course  - certainly from my 

16     experience in other investigations in other cases in Africa - and we hope 

17     that any issues that do arise in respect of that will be attractive to 

18     the Court in terms of the assistance we migh t be asking for.  So thank 

19     you. 

20             SINGLE JUDGE STEINER:  Maitre Kilend a. 

21             MR. KILENDA (interpretation):  Thank  you, your Honour. 

22             I must admit that the members of my team and I are yet to discuss 

23     the possibility of conducting field investig ations in the DRC.  To come 

24     to such a decision we must peruse the docume nts available here in The 

25     Hague at this time, irrespective of our clie nt's case record, discuss 
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 1     with him, and then see what material we can gather in the DRC. 

 2             For the time being I can say that it  would be possible to carry 

 3     out such a mission to Kinshasa, but we want to do so usefully.  Since we 

 4     have not yet studied the entire case record here in The Hague, we do not 

 5     see the usefulness of considering in the sho rt term or immediately after 

 6     the Confirmation Hearing, if there will be s uch confirmation, the 

 7     possibility of conducting such a mission. 

 8             With regard to an investigator, we a re yet to appoint one.  But I 

 9     can already say that our client wishes to ha ve an investigator who will 

10     be based in Bunia itself.  He has proposed a  name to us.  In the next 48 

11     hours, my case manager will contact the comp etent services of the Court 

12     to find out more about the possibility of ap pointing such an investigator 

13     who is not currently on the list of investig ators of the Court. 

14             So, in summary, we're not excluding outright a trip to the 

15     Congo.  However, we shall consider that and discuss this with the members 

16     of the team, and at the appropriate moment y ou will be informed.  Thank 

17     you. 

18             SINGLE JUDGE STEINER:  Thank you. 

19             Has the Registry something to add to  these issues related to 

20     possible mission to the field? 

21             MR. LOSILLA:  Your Honour, the Regis try, and in particular the 

22     Defence Support Section, who has already exp lained to each counsel and in 

23     particular in the document that they receive d upon their appointment the 

24     necessary steps to proceed to travels to the  field, it's ready to set up 

25     any visit and organise any visit in coordina tion with the team and the 
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 1     relevant sections of the Court as soon as we  receive the request. 

 2             SINGLE JUDGE STEINER:  Thank you ver y much. 

 3             So I already noticed that the Defenc e teams, both Defence teams, 

 4     have more members, and I would like to know first from the Defence team 

 5     of Mr. Katanga and then from the Defence tea m of Mr. Ngudjolo whether 

 6     they still wish to appoint any further assis tants, investigators, 

 7     interns, for the Defence and under which con ditions. 

 8             Mr. Hooper. 

 9             MR. HOOPER:  Well, certainly we hope  to increase our effective 

10     capacity by taking on and having appointed f urther persons to the team. 

11     At the moment we are in a pre-confirmation s tage.  It's taken longer than 

12     we had originally anticipated because, Madam  Judge, you'll well recall 

13     that our Confirmation Hearing was originally  to take place at the 

14     beginning of February, at the beginning of M arch. 

15             And one particular aspect is that we  have Professor Goran Sluiter 

16     assisting us, and we regard it as both a gre at -- we're very grateful for 

17     his experience and advice, particularly as w e're operating, as you said 

18     at the outset.  In respect of Maitre Kilenda  and that is that we are 

19     operating in a new institution.  We're all, to a great extent, feeling 

20     our way, and of course the Defence have had very much less opportunity to 

21     begin to feel their way than those who are o ur opponents in the 

22     Prosecution. 

23             It's therefore, we feel, a matter of  regret that we are limited 

24     in what we would consider to be reasonable r esources - and this is not 

25     said, may I say, in any spirit of criticism because we also recognise 
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 1     that there are financial limits imposed here  - but sometimes perhaps they 

 2     cut rather too deeply into those assets avai lable to the Defence.  Of 

 3     course we would say that, wouldn't we? 

 4             For example, Professor Sluiter, who is, we consider, a great 

 5     asset to us, and we hope in fact to the Cour t as well in due course, is 

 6     assisting us and contributing a considerable  amount to our thinking, but 

 7     he has to do so on the basis that he generou sly has offered us at the 

 8     moment of being a pro bono member of this te am.  And it's a great regret 

 9     to us that no way seems to be available to p lace him on a proper, if I 

10     may say, professional basis within the team.  

11             We've held our silence on this, real ly, but as your Honour has 

12     kindly invited us to mention areas such as t his, we mention it now.  And 

13     of course we're now in a position where we h ave a Confirmation Hearing in 

14     two months' time, we have a case that is to some extent further burdened 

15     by another person being co-charged with us, and we are still of course in 

16     a state of advancing jurisprudence within th is court and finding our way, 

17     as others are.  So we hope that the Registry , and perhaps I don't know if 

18     it's appropriate, but perhaps with some enco uragement we hope from the 

19     Court might be able to look more benignly on  our application to have 

20     Professor Sluiter put on, as I say, a proper  and professional footing 

21     within our team.  So that is the only concer n I think I can raise at the 

22     moment. 

23             In terms of future appointment of pe rsons, that has to wait of 

24     course until we move under the system that w e're working within to the 

25     next stage post -- as and when we do, of pos t confirmation.  Thank you. 
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 1             SINGLE JUDGE STEINER:  Thank you, Mr . Hooper.  Before I give the 

 2     floor to the Defence for Mr. Ngudjolo, I wou ld like to listen from the 

 3     Registry in relation to what has been said b y Mr. Hooper, the appointment 

 4     of Mr. Professor Sluiter as a member -- offi cial member of that team. 

 5             MR. LOSILLA:  Yes, your Honour.  Ind eed, Mr. Hooper announced in 

 6     his filing number 233 that he was going to a pply to the Registry for 

 7     additional resources, which he did by his le tter of 20th of February. 

 8     The day after, on the 21st of February, I ha d a meeting with Mr. Hooper 

 9     in which I explained that the Registry was n ot in a position to take a 

10     decision because he didn't have enough infor mation from the letter he had 

11     submitted, and I suggested to him that he pu t a more detailed request to 

12     us.  I even suggested that he use the new --  the adjustments of the legal 

13     aid system approved last year where a number  of objective factors are 

14     defined to base a request of additional reso urces and that the Registry 

15     grant such additional resources.  I confirme d that stance of the Registry 

16     in my letter of 5th of March, 2008, and we a re waiting for Mr. Hooper to 

17     react to those suggestions. 

18             SINGLE JUDGE STEINER:  Thank you ver y much. 

19             Mr. Hooper, would you like to add so mething? 

20             MR. HOOPER:  No.  I'm gratified with  what I take to be perhaps an 

21     optimistic note that's been struck there, an d I will pursue it.  Thank 

22     you very much. 

23             SINGLE JUDGE STEINER:  Thank you. 

24             Maitre Kilenda, you have the floor. 

25             MR. KILENDA (interpretation):  Thank  you, your Honour.  For the 
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 1     time being my team and I do not consider -- are not considering the 

 2     appointment of another legal assistant or ca se manager, for instance, to 

 3     come -- to add to our team.  As I said at th e beginning of this hearing, 

 4     my team has just been formed and I must admi t that I am satisfied with 

 5     the work of the two members -- other members  of my team.  This, however, 

 6     does not mean that in the future we will not  consider increasing our team 

 7     in light of some of the limits that we might  encounter in the course of 

 8     the work that we will be doing. 

 9             I would just like to inform you that  in the past days I asked my 

10     case manager to consider whether it was poss ible for us to contract the 

11     services of an intern who might, in one way or another, provide us with 

12     some assistance. 

13             SINGLE JUDGE STEINER:  Thank you ver y much. 

14             The Registry has something to add to  these comments? 

15             MR. LOSILLA:  Yes, your Honour, we h ave received today this 

16     request from the case manager of the Ngudjol o team for the assistance of 

17     an intern, and we are looking into it. 

18             SINGLE JUDGE STEINER:  And in your v iew, how long would it take 

19     for the Registry to give a positive answer t o Maitre Kilenda. 

20             MR. LOSILLA:  Your Honour, that will  depend on the available 

21     resources inside the internship programme of  the Registry.  I have no 

22     information at this point, and I will indeed  inform the Chamber as soon 

23     as we have this information. 

24             SINGLE JUDGE STEINER:  I would very much appreciate that.  Thank 

25     you. 
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 1             So now I would like to advance on di sclosure issues.  So first I 

 2     have a few remarks on this issue before I gi ve the floor to the 

 3     Prosecution to make its report on disclosure . 

 4             So the first disclosure notes in the  joint case was filed as per 

 5     the decision establishing the calendar in th e joint case, and therefore 

 6     the system of disclosure between the Prosecu tion and both Defence is in 

 7     motion.  I would like for this hearing to cl arify some points in this 

 8     regard, especially for Mr. Kilenda, Maitre K ilenda, so as to start 

 9     operating with a clear disclosure system fro m now on which is a system 

10     that differs a little bit of the national sy stems on disclosure. 

11             This is important because the starti ng date of the Confirmation 

12     Hearing has been scheduled for the 21st of M ay, 2008, and the Chamber 

13     does not intend to postpone such a date unle ss unforeseen and exceptional 

14     circumstances arise in the coming weeks. 

15             So most for the knowledge of Maitre Kilenda and because this is 

16     his first Status Conference as permanent cou nsel for Mr. Ngudjolo Chui, I 

17     would like to inform that the Single Judge i ntends to follow the 

18     practices on disclosure that were followed f or the purpose of the 

19     Confirmation Hearing in the case of the Pros ecution against Mr. Thomas 

20     Lubanga Dyilo. 

21             For this reason I would like to brin g to the attention, 

22     especially to Mr. Kilenda, the decision of t he system of disclosure 

23     issued by the Single Judge on 15 May 2006, t he decision on the general 

24     principles concerning disclosure matters iss ued on 19 May 2006, and the 

25     decision of the Appeals Chamber of 13 Octobe r 2006 that relates to the 
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 1     latter. 

 2             Also, the transcripts of the hearing  held on 23 June 2006 are 

 3     relevant because there a system of pre-inspe ction and inspection under 

 4     Rule 77 of the Rules is set out. 

 5             Finally, the Single Judge would like  to inform Mr. Kilenda that 

 6     the draft protocol on the presentation of ev idence used in the 

 7     confirmation of the charges in the case of P rosecution versus Thomas 

 8     Lubanga Dyilo will also be used in the prese nt proceedings.  Therefore, I 

 9     would strongly recommend to Maitre Kilenda t o have access as soon as 

10     possible to all these previous decisions and  transcripts in order to be 

11     acquainted with the system on disclosure and  inspection that is already 

12     in place. 

13             As already said, the starting date o f the Confirmation Hearing 

14     has been set for the 21st of May, 2008.  Hen ce, according to Rule 121, 

15     paragraph 3, of the Rules, the Defence must get access to all evidence on 

16     which the Prosecution intends to rely at the  Confirmation Hearing 30 days 

17     in advance.  That means by 21st April 2008.  Then, according to Rule 

18     121(6) the Defence will have until 15 days p rior to the Confirmation 

19     Hearing to file its list of evidence. 

20             We will have time to discuss later o n questions related to the 

21     calendar for the filing of the Defence list of evidence and of the 

22     Defence's requests, if any, for authorisatio n of redactions pursuant to 

23     Rule 81 of the Rules in the evidence on whic h the Defence, both Defence 

24     teams, intends to rely at the Confirmation H earing. 

25             With this I conclude these prelimina ry remarks.  And now I would 
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 1     like to ask the Prosecution first whether it  has any comments in relation 

 2     to these aspects of the preliminary remarks and then to give an overview 

 3     of how the process of disclosure has taken p lace since the last Status 

 4     Conference on 21st January 2008 and more spe cifically since the decision 

 5     establishing a calendar in the joint case, a nd how the Prosecution 

 6     envisages the process of disclosure until th e next Status Conference to 

 7     be held in two weeks -- to be held in two we eks. 

 8             So let's start with the report on th e disclosure of evidence on 

 9     which the Prosecution intends to rely at the  Confirmation Hearing.  So 

10     the Prosecution has the floor.  I would like  the Prosecution to start 

11     talking about the statements of witnesses on  which the Prosecution 

12     intends to rely at the Confirmation Hearing,  pursuant to Rule 76, and 

13     inspection of other incriminating evidence, pursuant to Rule 77.  The 

14     Prosecution has the floor. 

15             MR. MACDONALD:  Thank you, your Hono ur. 

16             All the -- I think it's a two-step a pproach to answer your first 

17     question on statements the Prosecution inten ds to rely on for purposes of 

18     the Confirmation Hearing.  All these stateme nts have been submitted to 

19     the Single Judge for proposed redactions, an d as the redactions -- as the 

20     decision on the proposed redactions, namely,  the first, second, and third 

21     decision so far are being rendered, then the  statements are being 

22     disclosed to the Defence.  Like I said earli er, so far everything that 

23     has been disclosed to Mr. Katanga has been d isclosed to Mr. Ngudjolo on 

24     the 20th of March. 

25             Now, in terms of Rule 77, again, fol lowing your decision on 
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 1     certain documents relating to Rule 77, namel y, Witness 12, for instance, 

 2     or other witnesses, we are disclosing -- Wit ness 4 of the arrest warrant 

 3     application, we are and have disclosed these  statements.  Of course our 

 4     disclosure goes beyond just the statements.  It goes also to documents. 

 5     Again, documents that needed redactions for the purposes of the 

 6     Confirmation Hearing, as said in the case ag ainst Mr. Katanga, were 

 7     submitted for redactions in January.  Again,  as your decisions will be 

 8     issued on these, they will be disclosed to b oth Defence. 

 9             There are some documents that were o f public nature or didn't 

10     need any redactions that had been disclosed to Mr. Katanga and 

11     Mr. Ngudjolo.  I'm talking about documents a gain that we intend to rely 

12     on for the purposes of the Confirmation Hear ing. 

13             Now, beyond these documents, today w e're filing -- we're making a 

14     filing, obviously for one additional stateme nt, one additional document, 

15     and the Single Judge will be able to appreci ate why we're doing that, by 

16     the -- by reading the document or the statem ent itself.  But -- and also 

17     a revision of one or two other documents bec ause of now the new 

18     situation, without going into details at thi s public -- in this public 

19     hearing, the new situation regarding 166 and  233, this has impact on 

20     other statements and lifting of maybe redact ions to other statements.  So 

21     we're addressing those issues in our filing of day, the 1st of April, the 

22     deadline that we had to submit any new state ments or additional documents 

23     the Prosecution intends to rely on.  So it's  very limited documents, your 

24     Honour. 

25             Beyond that, we were also -- we are also and making reports, and 
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 1     we've made these reports, obviously filed th ese reports with the Court, 

 2     on a confidential basis because they relate to material or evidence that 

 3     will be subject to admissibility at confirma tion, but we are also 

 4     disclosing these documents to the Defence. 

 5             Now, in the next two weeks, this wee k we intend to disclose 

 6     approximately 430 documents to the Defence, to both Defence teams, that 

 7     are either of an incrim, PEXO, or Rule 77 na ture.  We're expecting around 

 8     270 documents of incriminatory nature that w e don't intend to rely on for 

 9     the purposes of the Confirmation Hearing nec essarily, and also Rule 77, 

10     160 documents, and are a few -- just a few P EXO documents. 

11             SINGLE JUDGE STEINER:  I'm sorry to interrupt you.  Please 

12     translate PEXO, namely to the Defence of Mr.  Ngudjolo. 

13             MR. MACDONALD:  I'm very sorry.  PEX O, within the Office of the 

14     Prosecutor, relates to potentially exonerati ng evidence.  So for short, 

15     "PEXO."  So yes, sorry. 

16             What I want to indicate in relation to potentially exonerating 

17     evidence is that even though we're disclosin g incriminatory material or 

18     Rule 77 may sometimes contain also what may be understood by the Defence 

19     as potentially exonerating evidence.  So we are -- the purely potentially 

20     exonerating documents, there are not that ma ny.  I mean, quite more often 

21     than none, documents contain either incrimin atory or potentially 

22     exonerating information or are of Rule 77 na ture with potentially 

23     exonerating information. 

24             There's one question I think that ne eds to be addressed, and I'm 

25     just flagging it here, which is something ma ybe that should be discussed 

ICC-01/04-01/07-T-21-ENG ET WT 01-04-2008 24/44 NB PT



Status Conference – Open Session  Page 25 

ICC-01/04-01/07  Tuesday, 1 April 2008 

 1     more at length obviously into a closed-sessi on setting.  It relates to 

 2     documents that we want to disclose either un der the category of 

 3     potentially exonerating or Rule 77 that need  redactions, that we believe, 

 4     that the Prosecution believes, need redactio n.  These are documents that 

 5     we don't intend to rely on for the purposes of the Confirmation Hearing 

 6     but that we would like to disclose to the De fence, but we are worried 

 7     about protecting some information within the se statements. 

 8             I understand the Trial Chamber has a  different approach.  The 

 9     Trial Chamber in Lubanga -- has maybe a diff erent approach than the 

10     approach that was followed in Lubanga.  Mayb e, as a way, and I'm just 

11     putting this forward, the Prosecution, be it  for statements or 

12     documents -- I'll start with documents.  The  Prosecution could on its own 

13     propose redactions and then disclose them to  the Defence without going 

14     through the acceptance of the Court in that process.  I'm saying this in 

15     the sense that in some national systems that 's the way the procedure 

16     works. 

17             Now, in terms of statements, obvious ly this is more of a tricky 

18     situation.  What the Prosecution would like to do when it can -- it's 

19     statements we don't intend to rely on.  It's  statements for whom -- 

20     witnesses we don't intend to call, but may h ave, like I mentioned, Rule 

21     77 or PEXO value, potentially exonerating va lue.  What we will be 

22     submitting are summaries containing the pote ntially exonerating 

23     information or Rule 77 information to be dis closed to the Defence.  So 

24     these statements have to -- or summaries hav e to -- there's, again, the 

25     option.  We can prepare them, disclose them to the Defence, or we can of 
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 1     course go via yourself, your Honour, for you r approval of these summaries 

 2     so then they can be disclosed to the Defence . 

 3             Now, again, just to make myself clea r, these are not witnesses 

 4     that we intend to rely on.  These are not wi tnesses that we intend to 

 5     call.  These -- this is information we belie ve should be disclosed to the 

 6     Defence under 67(1)(A) -- sorry, 67(1) or Ru le 77. 

 7             There is another matter I would like  to address which was touched 

 8     upon by yourself, your Honour, in your preli minary remarks.  The question 

 9     of the e-court protocol.  As mentioned, it's  a draft protocol which has 

10     evolved, again before the Trial Chamber, and  the Trial Chamber now has 

11     maybe a different approach, mainly to subjec tive metadata, contrary to 

12     objective metadata, and also in relation to Rule 77 documents.  The 

13     current practice before the Pre-Trial Chambe r is that Rule 77 material do 

14     not come with the Ringtail metadata.  They a re simply PDFed in a PDF 

15     format and disclosed to the Defence. 

16             Now, before the Trial Chamber in the  Lubanga case, this protocol, 

17     Rule 77 documents now come with the metadata  available in Ringtail and 

18     are searchable via the Ringtail system.  The  e-court template in terms of 

19     disclosure is still limited to incriminatory  material, meaning linking it 

20     to either the document containing the charge s or the charging document 

21     because it's before the Trial Chamber. 

22             Now, in relation to this last point,  I just want to indicate 

23     that, first of all, we have not -- I mean, s ince the 20th of March, we 

24     haven't disclosed new documents, apart from the Rule 77 documents to 

25     Mr. Ngudjolo.  But in relation to incriminat ory material, we have to link 
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 1     it, according to the protocol, to the docume nt containing the charges. 

 2     This document at this stage is not available  for the joint case, so what 

 3     we propose to do is to go back to the arrest  warrants, just like it was 

 4     done in the case of Mr. Katanga before the d ocument containing charges 

 5     was available, meaning we'll link the inform ation to the e-court template 

 6     to these pages of the arrest warrants of bot h -- in both cases.  These -- 

 7     I've again verified.  These warrants are ide ntical, except starting maybe 

 8     at page 5 or 6 -- first of all, they are bot h eight pages.  They follow 

 9     the same structure.  The same information is  there.  It's just that one 

10     is for Mr. Katanga, the other is for Mr. Ngu djolo.  So in the -- the 

11     paragraphs are the same.  We can link the do cuments in the same way to 

12     the same pages. 

13             When there would be a difference, me aning information more 

14     relevant to Mr. Katanga or Ngudjolo in the i ncriminatory -- in this 

15     incriminatory document, there's a free-text field that we will populate, 

16     indicating that, you know, this refers to, l et's say, page 7 of Mathieu 

17     Ngudjolo's arrest warrant so that both parti es will know to which -- the 

18     relevance of this document in relation to bo th arrest warrants. 

19             Once the document containing the cha rges is filed, your Honour, 

20     obviously disclosure obligations continue, t hen we will link any 

21     incriminatory material to the new document c ontaining the charges.  That 

22     is to be filed at the latest on the 21st of April. 

23             In very brief summary, this is what I have to report to the 

24     Chamber on disclosure. 

25             SINGLE JUDGE STEINER:  Thank you ver y much.  There are many 
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 1     issues that still need to be discussed, star ting by the disclosure to the 

 2     Defence of documents redacted by the Prosecu tion without authorisation by 

 3     the Chamber, that measure that has been alre ady denied in the Lubanga 

 4     case.  So I think it would be maybe appropri ate for the Prosecution, if 

 5     the Prosecution intends to disclose redacted  materials, to justify before 

 6     the Chamber the change of approach, because this practice has already 

 7     been rejected in the Lubanga case. 

 8             In relation to the summaries, the Ch amber is about to rule on the 

 9     first requests for summaries.  As decided by  the Appeals Chamber, the 

10     Prosecution doesn't need authorisation of th e Chamber of course to 

11     disclose summaries instead of evidence itsel f, but the Prosecution needs 

12     authorisation of the Chamber in order not to  disclose the identity of the 

13     person from which summaries were prepared.  So in case the Prosecution 

14     intends to disclose summaries of statements,  the Prosecution must comply 

15     with the deadlines given in order to request  redaction or non-disclosure 

16     of the identity of the persons that gave the  statements and for which 

17     only summaries the Prosecution intends to pr esent to disclose only 

18     summaries, in case of anonymity. 

19             MR. MACDONALD:  Yes, if you'll permi t me, on this last point, 

20     your Honour, I'm not referring to witnesses,  witness statements that the 

21     Prosecution intends to rely on for the purpo ses of the Confirmation 

22     Hearing.  That, we're done today, our final filing on this, adding one. 

23     I'm referring to disclosure, pure disclosure  of either Rule 77 or 

24     potentially exonerating information. 

25             Now, in the course of our investigat ion, obviously we've 
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 1     interviewed a number of witnesses and we hav e also to be objective in 

 2     conducting the investigation.  So in that co urse of action we meet some 

 3     witnesses.  Now, this potentially exoneratin g information we want to 

 4     disclose to the Defence, but we want to prot ect the identity of these 

 5     witnesses.  For us at this stage what is imp ortant is for the Defence to 

 6     have the information.  Once the Defence has the information, this may be 

 7     relevant to their case or not.  That's for t hem to decide.  Of course, we 

 8     presume based on the general obligations tha t we have that this 

 9     information may be potentially exonerating t o our case theory or 

10     according to the rules. 

11             So I just want to make sure that we' re in the same -- 

12             SINGLE JUDGE STEINER:  And that lead s me to the same question in 

13     relation to potentially exculpatory informat ion, that in documents or 

14     statements that are covered by confidentiali ty obligations.  I would like 

15     to know or have from the Prosecution an idea , if the Prosecution have an 

16     idea, on how many documents the Prosecution intends to rely at the 

17     Confirmation Hearing that are still covered by its confidentiality 

18     obligations. 

19             MR. MACDONALD:  Now, in relation to Article 54(3)(E) material, 

20     your Honour, again, the previous list of evi dence that was produced in 

21     the case of Mr. Katanga when he was alone is  the same -- pretty much the 

22     same list that we'll be relying on.  A few d ocuments may be added, 

23     subtracted or -- but essentially it definite ly should not be more than 

24     what is already on that list.  Those are -- I mean, there are no 54(3) 

25     documents that the Prosecution intends to re ly on that we're still 
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 1     awaiting for lifting.  That's number one. 

 2             Our process from the very beginning has been to, first of all, do 

 3     a first analysis of all the 54(3) material w ith an eye on potentially 

 4     exonerating information.  So we did this in three tiers.  First of all, 

 5     looking at potentially exonerating.  So we'v e identified those as 

 6     potentially exonerating.  Then there was a s econd review, looking at 

 7     these same documents with an incriminatory e ye.  And then also Rule 77. 

 8     And then when that was done, again we're rev iewing the same documents to 

 9     see if our first review of incriminatory, po tentially exonerating, Rule 

10     77, was appropriate. 

11             So our numbers -- this explains why our numbers at the moment may 

12     fluctuate from one report to another, meanin g that a document that was 

13     only potentially exonerating in the first pl ace is now being changed with 

14     also -- well, it could be incriminatory but it contained potentially 

15     exonerating, so we're requesting for lifting .  At the moment we have 

16     identified approximately 180 documents.  We' ve sent these requests, but 

17     unfortunately, as you know, the providers, b e it sometimes NGOs, the 

18     United Nations, the United Nations' agencies , or more specifically in our 

19     case the MONUC mission in Congo, it takes a while for them to process 

20     these requests.  If I take the example of th e UN, it goes to New York, it 

21     stays in New York for a while, goes down the  different floors, I presume, 

22     in New York, then it's sent to the field, th e MONUC mission in field in 

23     Kinshasa, and then it's sent to sometimes af terwards maybe Bunia, and 

24     then it goes back to New York and then it co mes to us, and then sometimes 

25     they come back with "lifting refused." 
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 1             What we're looking also at the momen t is when these documents are 

 2     refused, is the same type of information tha t is potentially exonerating 

 3     found elsewhere in other documents or availa ble already in the case 

 4     before going back to the MONUC again, saying , Well, can you, maybe, 

 5     review your decision. 

 6             Now, NGOs are definitely of a more d ifficult situation.  Most 

 7     often, more than none, they refuse simply to  lift it because they're 

 8     still in the field, they're still active, th ey're still working, and 

 9     they're very much concerned with security is sues. 

10             So yes, so far when exonerating docu ments are lifted, they're 

11     being disclosed to the Defence.  So far ther e have not been that many. 

12     In total I think we have four documents.  Tw o have already -- of purely 

13     potentially exonerating nature.  We're discl osing them to the Defence. 

14     Two have been disclosed and two more will be  disclosed in the next 

15     package that will be disclosed this week.  S o this is the state of the 

16     54(3) material.  The Prosecution is relying on 54(3) -- previously 

17     54(3)(E) material that has been lifted in th e past, but we're not waiting 

18     for an answer for the list of evidence.  We' re satisfied with the 

19     documents that we have. 

20             SINGLE JUDGE STEINER:  So just to re mind the Prosecution that any 

21     issue related to disclosure of materials und er -- protected under Article 

22     54(3)(E) should be brought to the attention of the Single Judge as soon 

23     as possible in order not to cause any delay in the disclosure 

24     proceedings. 

25             I would like also from the Prosecuti on to give an overview to the 
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 1     Single Judge in relation to inspection of ma terials obtained from or 

 2     belonging to Mr. Katanga or Mr. Ngudjolo Chu i, pursuant to Rule 77.  How 

 3     much progress, if any, has been made in rela tion to inspection, what 

 4     problems, if any, that is arising when imple menting the system of 

 5     inspection.  So just to complete the picture  of the disclosure process. 

 6             MR. MACDONALD:  Very briefly, there has not been any inspection 

 7     yet by either Defence teams.  Again, why, yo ur Honour?  Because we're 

 8     providing pre-inspection in the form of a co py of the document in 

 9     question, and in one of the correspondence I  had with the Katanga Defence 

10     team, without going into any confidential ma tters, we've said, Please 

11     have a look at the current documents and if ever you want to see the 

12     originals, we'll be very happy to provide fo r the inspection in person of 

13     these documents.  So this is where we stand.  

14             We do not have any -- falling under the category of Rule -- 

15     sorry, inspection, we don't have any tangibl e objects, your Honour, that 

16     we intend to produce at the Confirmation Hea ring.  It's mainly paper 

17     documents and these are provided in electron ic copy. 

18             SINGLE JUDGE STEINER:  So on these i ssues related to disclosure, 

19     I would like to listen first from Mr. Hooper  and then from Maitre Kilenda 

20     if they have any comments, doubts, or compla ints. 

21             MR. HOOPER:  Well, for that much of that matter, I don't think 

22     it's obviously for us to interfere with the protocols that have been 

23     established between the Chamber and the Pros ecution in respect of 

24     disclosure.  It seems to be operating relati vely well from our end, if I 

25     can put it like that. 
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 1             In terms of this other issue, though , of self-redaction by the 

 2     Prosecutor, I'm a little unclear.  It might be helpful to know how many 

 3     documents that relates to.  This is the sugg ested adoption of a protocol 

 4     where material that isn't going to be used a t confirmation is provided to 

 5     the Defence but is redacted first by the Pro secution under its own 

 6     criteria and served on us, presumably done t o save a burden on the 

 7     Chamber, as I would interpret that, which I well understand not to be 

 8     inappropriate.  But we're a bit concerned, p articularly as it may relate 

 9     to, for example, exculpatory material.  I me an, how many documents are we 

10     talking about here?  What are the numbers?  I may have missed -- perhaps 

11     Mr. Macdonald was good enough to give us tho se numbers.  I may have 

12     missed it in the flow.  So if I can be remin ded if that was the case, I 

13     would be grateful. 

14             MR. MACDONALD:  Very preliminarily, your Honour, we're looking 

15     at, including Rule 77 and potentially exoner ating -- sorry, potentially 

16     exonerating, seven; Rule 77, 40.  Again, we are -- 40, in total 47.  We 

17     are not -- this is a suggestion.  We are not  proposing -- this is not the 

18     procedure at the moment.  The procedure at t he moment is obviously we 

19     need to go through the Chamber to get approv al.  But my colleague is 

20     right, your Honour.  To save time to the par ties involved, one option 

21     could be to revise this procedure where the Prosecution could apply 

22     redactions, or at least -- sometimes it's re daction to the name of a 

23     person.  It's redaction to a third -- a thir d party.  It's protecting 

24     someone.  Sometimes it's very -- it's one na me.  It's a very limited 

25     redaction when we're talking about documents .  The redactions that are 
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 1     definitely more extensive are to statements.   Statements, that's another 

 2     issue.  But when we're talking about documen ts, that's what we are 

 3     proposing.  Of course, if we understand the decision is there, it is in 

 4     place.  It was denied during the Lubanga cas e.  But if the Chamber is 

 5     inclined to review its position, that could be a possibility -- a way of 

 6     proceeding for documents.  But then again, w e're very -- we can -- we'll 

 7     obviously submit ourselves to and follow the  decision, and we can submit 

 8     proposed redactions. 

 9             SINGLE JUDGE STEINER:  Mr. Hooper, a re you happy with the answer? 

10             MR. HOOPER:  Well, we've no objectio n.  We can give that a go. 

11     There can be a degree of perhaps some superv ision on a Chamber on a 

12     selective basis or whatever.  The documents can perhaps pass through the 

13     Judges' hands.  But we've got no objection i f that's a matter that is 

14     followed, because we recognise that often, y ou know, you can sniff when 

15     there's something interesting there that you  need and we can always come 

16     back to the Court, to the Chamber, and ask f or it. 

17             It might be -- I don't know if this is too much of a burden for 

18     the Prosecution, but if they do make these s elf-redactions and serve 

19     these documents on us, if it is just the occ asional name of an NGO or 

20     name of a person, if it isn't apparent from the redaction -- the size of 

21     the redaction often on the document, perhaps  the Prosecution could just 

22     provide us with a note of some criteria that  they've applied.  It just 

23     helps to fill in the speculation, as it were .  I have no objection if 

24     something like that is followed for our part . 

25             SINGLE JUDGE STEINER:  Thank you. 
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 1             Just one clarification for the Prose cution.  I didn't say that 

 2     the Chamber was inclined to review the posit ion.  I said that if the 

 3     Prosecution intends to -- for this position to be reviewed, the Chamber 

 4     would ask the Prosecution to provide the Cha mber with more details and 

 5     information on the methodology to be used in  case the Chamber decides to 

 6     review its position.  Until now, until this moment, any kind of 

 7     redactions are to be authorised by the Singl e Judge or the Chamber, and 

 8     this is something that I would like to make it clear. 

 9             Maitre Kilenda, would you have some comments in relation -- you 

10     have already said that you haven't had acces s to materials already 

11     disclosed to Mr. Katanga, but probably by th e end of this week you will 

12     be able to access all these documents.  But do you have any comment or 

13     concern about the system which we are discus sing now? 

14             MR. KILENDA (interpretation):  Thank  you, your Honour. 

15             For the time being we don't have man y comments to make.  But in 

16     light of what we have heard, the Defence of Mr. Ngudjolo would like to 

17     have further information from the Prosecutor .  Does the Prosecutor have 

18     no exonerating documents? 

19             SINGLE JUDGE STEINER:  That's what I  understood, but anyway I 

20     would like to give the floor to the Prosecut ion to make it clear to the 

21     Defence the situation in relation to exculpa tory materials or evidence. 

22             MR. MACDONALD:  Again, and I have ex plained this to my 

23     colleague -- 

24             (Interpretation) I will speak French .  During the meeting with 

25     Mr. Kilenda, I explained to him that when we  communicate evidence, it is 
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 1     indicated what is in that evidence.  Some in criminating evidence contains 

 2     some content which is exculpatory.  Do we ha ve many documents which are 

 3     totally exculpatory?  No, we do not have man y, but that is due to the 

 4     nature of the case. 

 5             The evidence is collected in the fie ld.  It is then analysed and 

 6     then provided to the Defence.  It is true th at there is evidence which 

 7     falls under Rule 77 which also contains excu lpatory content, but purely 

 8     exonerating documents from various entities or parties, no, there are 

 9     very few, because more often than not exoner ating content appears in 

10     documents of a mixed nature. 

11             So I hope that I have been clear and  that there is no further 

12     confusion on this matter.  These are the spe cifics I wanted to get 

13     across, as I did already indicate in my intr oductory comments. 

14             SINGLE JUDGE STEINER:  As to the doc uments that are mainly or 

15     exclusively exculpatory, you say that there are very few.  Have these 

16     documents been already disclosed, or not? 

17             MR. MACDONALD:  Yes, your Honour.  W e're disclosing them as we -- 

18     as we can.  And again we'd like to disclose,  like we've said, some of 

19     these statements that contain potentially ex onerating information but 

20     that we need to proceed to the summaries and  the identities of these 

21     witnesses should not be disclosed to the Def ence.  But of course we're 

22     always disclosing the documents as we find t hem. 

23             SINGLE JUDGE STEINER:  Maitre Kilend a. 

24             MR. KILENDA (interpretation):  Thank  you, your Honour.  Our team 

25     is of the view that all redactions should be  submitted to the Chamber. 
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 1             SINGLE JUDGE STEINER (interpretation ):  It's true. 

 2             MR. KILENDA (interpretation):  It is  our view, it is a matter of 

 3     safe guarding the rights of the Defence.  Ab ove all, if in the coming 

 4     days we will need to carry out our own inves tigations in the field. 

 5             SINGLE JUDGE STEINER:  Thank you, Ma itre Kilenda. 

 6             So I would like just to finalise in this part to remind the 

 7     Prosecution that in relation to the material s covered by confidentiality 

 8     obligations under 54(3), the Prosecution has  to file a report each and 

 9     every two weeks to the Chamber.  The last on e was filed on the 25th of 

10     March and we are waiting for the next one in  two weeks from -- starting 

11     from 25th of March. 

12             I have a question for the representa tive of the Court Management 

13     Section on the observation about the process  of filing of the originals 

14     and the electronic copies of the Prosecution 's incriminating evidence, a 

15     report on how many filings have been made --  have taken place to date. 

16             COURT OFFICER (interpretation):  Yes , your Honour.  So far the 

17     Office of the Prosecutor has filed six serie s of incriminating evidence: 

18     The 13th of December 2007, 17th of September , 4th of February 2008, 4th 

19     of January 2008, and the 11th of March 2008.  

20             There was a mistake in one of the fi lings of the 4th of February, 

21     2008.  The Office of the Prosecutor was cont acted and requested to submit 

22     a new filing to CMS so that it could be uplo aded into the Ringtail 

23     system. 

24             Regarding the second package, the se cond series that is of 

25     documents, that is, the 17th of December, th ere was one metadata field 
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 1     that was left blank in regard to the date of  registration which was not 

 2     filled by the Office of the Prosecutor.  We uploaded this document and we 

 3     are waiting for this information so that we can enter the metadata into 

 4     the required field. 

 5             SINGLE JUDGE STEINER:  Thank you ver y much.  That shows how 

 6     important is the preparation of the Defence team on the Ringtail process. 

 7     That's why I would like to emphasise to the Registry the urgency of the 

 8     implementation of all necessary measures for  the Defence of Mr. Ngudjolo 

 9     to have access and be trained in Ringtail, a nd for Maitre Kilenda to be 

10     available, if possible, this week in order t o be trained on the Ringtail 

11     and finally to have access to all materials and evidence already 

12     disclosed to Mr. Katanga. 

13             So I would like first the Prosecutio n and then both Defence 

14     teams, if they have any comment or want to r aise any issue in relation to 

15     any of the questions dealt with by the Prose cution or otherwise related 

16     to the disclosure process. 

17             The Prosecution. 

18             MR. MACDONALD:  Yes.  If I may have the opportunity to respond to 

19     maybe one of the concerns that Mr. Kilenda h as at the moment, and 

20     afterwards I may even encourage my colleague , Mr. Hooper, to explain the 

21     process to maybe Mr. Kilenda about redaction s, about the -- maybe the 

22     suggestions that we will be making in relati ons to documents to the 

23     approval of these redactions. 

24             Now, what we're proposing is that we  disclose in a redacted 

25     form -- like I said earlier, sometimes it's a name, it's a place, it's a 
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 1     name of an NGO, a witness.  It's a limited r edaction.  The Defence looks 

 2     at the document.  And then afterwards, if fo r any reason the redaction 

 3     becomes important to the Defence to see what  is behind that redaction for 

 4     any reason, then we come back before the Jud ge and discuss and debate the 

 5     lifting of that redaction or not.  That is w hat Mr. Hooper was just 

 6     referring to earlier when he mentioned that of course it is sometimes 

 7     more important to have the information first  and then see if it's needed 

 8     or not to go -- 

 9             And again, I want to stress, to answ er Mr. Katanga and also to 

10     reassure Mr. Kilenda and also to inform your  Honour that the proposed 

11     redactions would be on the same basis that t hey're requested at the 

12     moment and they're being granted in the deci sions.  I understand there's 

13     an appeal, but -- so the only people that I see that could fall on a 

14     category that of course the Chamber would ma ybe want to approve is the 

15     innocent third parties category that is curr ently under appeal.  But if 

16     not the, the redactions would be, like menti oned, could be the names of 

17     NGOs, could be the name of a witness, could be such things. 

18             I'll give you one example.  It could  be a witness that has been 

19     interviewed previously by the Prosecutor fro m the Tribunal de grande 

20     instance in Bunia in relation to another inc ident that may have 

21     information as to Rule 77 for Katanga or Ngu djolo but we're redacting the 

22     name of that witness.  The information is th ere.  So that's one example 

23     of what I'm talking about, a document.  So t his is why -- do we need to 

24     go through the whole process?  Or can we jus t proceed with the disclosure 

25     and if there are problems, then we can go ba ck to the arbitrators, that 
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 1     are the Single Judge or the Pre-Trial Chambe r. 

 2             SINGLE JUDGE STEINER:  Mr. Hooper. 

 3             MR. HOOPER:  Well, I'm certainly not  going to give any advice to 

 4     Mr. Kilenda.  He's quite capable of looking after himself.  I know that. 

 5             SINGLE JUDGE STEINER:  But any other  comments on the -- any of 

 6     the issues discussed during this hearing? 

 7             MR. HOOPER:  No, thank you. 

 8             SINGLE JUDGE STEINER:  Maitre Kilend a. 

 9             MR. KILENDA (interpretation):  Thank  you, your Honour.  I shall 

10     leave the Chamber to judge for itself. 

11             SINGLE JUDGE STEINER:  So before adj ourning this hearing, I would 

12     like to make it sure that the Single Judge i s working on the assumption 

13     that the Prosecution will meet the 21st Apri l deadline to file the 

14     charging document and the list of evidence h e intends to rely on at the 

15     Confirmation Hearing.  So if there is any pr oblem in this regard, the 

16     Single Judge would like to be briefed right now or as soon as possible by 

17     the Prosecution.  Any comment on this issue?  

18             MR. MACDONALD:  Right now we will me et the deadline, your Honour. 

19     Again, this is in three weeks' time and we d on't foresee not meeting this 

20     deadline at this time. 

21             MR. HOOPER:  Madam Judge, on general  matters, if I can just 

22     indicate, I feel it appropriate the Defence,  if it can, should indicate, 

23     and I will, that as far as the -- our positi on is with the Confirmation 

24     Hearing, subject of course to seeing what th e final witness and evidence 

25     is proposed to be provided to the Chamber, s ubject to that of course, 
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 1     that at this stage certainly we're not minde d to intervene, if I can put 

 2     it like that, in the confirmation process.  We're not in that respect 

 3     minded to call witnesses, for example, and a ny submissions we would make 

 4     would be made briefly and in writing.  So th at's the -- if I can indicate 

 5     that in terms of I know what must be your co ncern as to what the future 

 6     holds. 

 7             Now, as far as the date is concerned , the 21st of May, we're as 

 8     anxious as the Chamber that that dates holds  as a date for the 

 9     Confirmation Hearing to commence.  However, I think there's one matter I 

10     should properly draw to the Chamber's attent ion today and it may be that 

11     it's not a matter that need or will disturb the realisation of that -- of 

12     that date being the commencement date. 

13             Basically, what it is is this:  That  we have identified clear 

14     concerns relating to the arrest and detentio n of Mr. Katanga in DRC.  We 

15     have made requests of the DRC for assistance , but we haven't as yet 

16     received that assistance.  We will better kn ow our position tomorrow or 

17     the day after when Caroline Buisman returns from the Congo having made 

18     further efforts to obtain material that we f eel is relevant to our 

19     position. 

20             We anticipate that in any event late r this week, or at the latest 

21     by Monday of next week, we will be almost ce rtainly submitting a motion 

22     ex parte to the Chamber in respect of reques ts for assistance from 

23     parties.  We wouldn't be doing that if we di dn't feel that that material 

24     we were requesting was important and we are,  as we understand a reading 

25     of the rules, and I'm looking at Rule 122, 1 22(3) -- may I indicate these 
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 1     concerns -- our concerns concern Article 59 and matters pertaining to 

 2     that with certainly as an immediate objectiv e appropriate remedy.  But 

 3     Rule 112(3), it says that a person, whether they intend to raise 

 4     objections or make observations concerning a n issue related to the proper 

 5     conduct of the proceedings, we have to do it  prior to the Confirmation 

 6     Hearing.  Matters of admissibility and juris diction we can raise any 

 7     time, but this matter may be something that would appropriately be raised 

 8     before confirmation. 

 9             It might be that of course if we don 't have material, for 

10     example, if we're successful in requests for  assistance, that the 

11     assistance isn't forthcoming in time, for ex ample, for those matters to 

12     be considered by the 21st of May, despite th eir importance, it might be 

13     possible for us to sustain an argument, or f or the Chamber in fact to 

14     accept an argument, that these are matters t hat could be raised after 

15     confirmation, if we're not in a position pro perly to raise them before. 

16             So that's the general landscape of d ifficulty and possible 

17     alternatives to the difficulties that we fac e.  As I say, we'll be in a 

18     position to perhaps more better inform your Honour, we anticipate by 

19     lodging of a motion of request, on Monday.  But we'd appreciate that 

20     that's only -- we're two months away now, we  know, but it's time that 

21     gets eaten up very quickly.  That's the posi tion.  I thought I'd sort of 

22     signpost that.  I hope it assists. 

23             SINGLE JUDGE STEINER:  Thank you ver y much.  And even 

24     independently of the position or the answer brought by your assistant 

25     that is coming now from Congo, the Defence t eam should be aware that the 
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 1     Registry is in charge of providing Defence w ith all necessary assistance 

 2     in order to have cooperation for its request s.  So the Registrar will be 

 3     also available to help in any kind of reques t for assistance for both 

 4     Defence teams. 

 5             MR. HOOPER:  Yes.  It may assist.  P rofessor Sluiter points out 

 6     that in fact it's an application -- will be an application or concern 

 7     matters, rather, under Article 57(3)(B), and  at the present time we 

 8     anticipate that these are not matters that t he Registry would be in a 

 9     position that we can see to assist.  That's not an avenue that would be 

10     the avenue of assistance here.  But as I say , I won't talk too much about 

11     it.  It will be very apparent, I think, in o ur almost certain application 

12     to the Chamber, as I say, I can undertake to  be lodged by Monday.  Thank 

13     you. 

14             SINGLE JUDGE STEINER:  Thank you ver y much. 

15             Would the Registry like to add somet hing to the issues discussed 

16     at this hearing? 

17             MR. VAATAINEN:  No, your Honour. 

18             SINGLE JUDGE STEINER:  So if there a re no other issues to be 

19     discussed or matters to be discussed at this  hearing, I would like to 

20     thank the Prosecution, Defence team of Mr. K atanga and Defence team of 

21     Mr. Ngudjolo, for their participation and co operation at this hearing; 

22     the representatives of the Registrar.  As al ways, I would like to thank 

23     the interpreters for their help.  Once again , I would like to welcome 

24     Mr. Katanga and Mr. Ngudjolo Chui to this he aring.  A new Status 

25     Conference will be scheduled for the next tw o weeks, but the parties will 
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 1     be informed.  So, again, thanking all of you  very much, this part of the 

 2     hearing is adjourned, and we will resume in an ex parte hearing, in 

 3     closed session, in half an hour.  Thank you very much. 

 4             The Status Conference adjourns at 3. 58 p.m. 
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