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International Criminal Court

Trial Chamber |

Situation Democratic Republic of the
Hearing in open Session
Wednesday, 12 March 2008

The hearing starts at 10.10 a.m.

PRESIDING JUDGE FULFORD: Good morni
morning are represented by Ms. Bensouda and
members of their team. For the Defence Ms.
together with other members of their team ar
Marc Dubuisson, Mr. Vaatainen, and other rep
of the court. For the victims, those curren
Mr. Walleyn and Ms. Massidda and Ms. Pellet
Public Counsel for Victims.

Before we move on to today's agenda,
that need to be dealt with first of all. We
demonstrations. One is to test the videolin
explore the technology in relation to hearin

The proposal that we have at the mom
with legal issues between now and half past
until 10 past 12.00, and at that stage move
presentation. The reason for doing it that
have got into the machinery, it then gives a
rectified and expelled over lunch, and we ca

afternoon. I'm worried about leaving this u
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Congo — case ICC 01/04-01/06

ng. The Prosecution this

Mr. Withopf with other
Mabille and Mr. Biju-Duval,

e present. For the Registry
resentatives from that organ
tly appearing, Ms. Bapita and

are here for the Office of

there are one or two matters
have today two

k connection so that we can
g evidence remotely.

ent is that we should deal
11.00, then have a break
straight into the videolink
way is that if any gremlins

n opportunity for them to be
n then try again in the

ntil the final thing that we
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deal with today, because we may not have a d
The Citrix demonstration, if there's
from the -- the videolink demonstration, but

Now, one issue is whether the videol
public or in closed session. The court will
This is part administrative, part judicial,
looking at the arrangements for receiving ev
due course there could be submissions over w
appropriate way to receive evidence.

So, Mr. Withopf or Ms. Bensouda, sho
down?

MR. WITHOPF: Mr. President, your Ho
complicated question, and on its face one wo
done in closed session, and | do not even wa
but the latter point you raised is the crux
be anticipated, and | fully agree with that
your Honours, and you are aware the Office o
particular attention to trying to examine th
capabilities of this videolink presentation,
Office of the Prosecutor would be in favour,
to have this in public session and in the co
hearing.

PRESIDING JUDGE FULFORD: So forth d

MR. WITHOPF: Exactly right, Mr. Pre

PRESIDING JUDGE FULFORD: Thank you,

ICC-01/04-01/06
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emonstration at all.

time, can follow straight on
we'll have to see how we go.
ink demonstration is in

be assembled as we are now.
because we are going to be
idence in this way, but in

hether or not this is an

uld the shutters be up or

nours, this is indeed a

uld have thought this can be
nt to use the word "session,"
of the question, and it can
observation, Mr. President,

f the Prosecutor has paid

e capabilities, the technical
against this background the

would be very much in favour

ntext of a proper court

emonstration shutters up.

sident.

Mr. Withopf.
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Ms. Mabille.

MS. MABILLE (interpretation): Your

favour of the demonstration taking place in

PRESIDING JUDGE FULFORD: Very clear

Mr. Dubuisson.

MR. DUBUISSON (interpretation): We
a net, so in public.

MR. WALLEYN (interpretation): No ob

MS. BAPITA (interpretation): No obs

PRESIDING JUDGE FULFORD: In public
understood that we have created a complete f
neutral way, and | just hope that if somebod
gallery whilst this is taking place that the
subject matter of what they will then be hea
just a script that's been prepared for the d

Right. That's issue one. Thank you
that, then, at 10 past 12.00.

The next matter to be raised is that
Conference we canvassed submissions from the
as to the possibility of part of this trial
Democratic Republic of the Congo, and as eve
has been a detailed feasibility study as to
taking place.

Since that hearing when helpful subm

respective attitudes of those in court to th

ICC-01/04-01/06
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Honour, the Defence is in
public session.

. Thank you.

would like to perform without

servations.

ervations.

it will be. It needs to be
iction for this test in a

y stumbles into the public

y won't be too shocked at the
ring, but this is clearing
emonstration.

all very much. We will try

during the last Status
parties and the participants
taking place in the

ryone is aware, that there

the possibility of this

issions were made as to the

is proposal, a letter has
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been sent from the Democratic Republic of th
of Justice has informed us that in the view
location selected by the court for this hear
location which the feasibility study has bee
inappropriate because it could lead to ethni
considered to be potentially unstable.

For reasons that we need not go into
under consideration was, on all of the infor
the -- the best in terms of holding a hearin
of the Congo. It was, on investigation, cer
that the Chamber had available to it, the on

The hearing -- a hearing in the Cong
the consent of the government, which now has
location, and in the result the entirety of
in this courtroom in The Hague.

The third issue relate to the date o
alluded to during the last Status Conference
towards the beginning, one towards the middl
Since that Status Conference, inquiries have
suitability of either of those dates to ensu
internal difficulties.

Because the proposed confirmation of
second case arising out of the Democratic Re
commence on the 21st of May, it has been sug

visible to move the last of those proposed d

ICC-01/04-01/06
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e Congo in which the Minister
of the host state, the

ing, and that was the

n focusing on, is

c tensions in an area this is

now, the particular location
mation we received, clearly
g in the Democratic Republic
tainly on the information

ly real viable option.

o can only take place with
not been given for that

this trial will be conducted

f trial, which again was

, two dates in June, one

e, were canvassed as options.
been made as to the

re that they didn't cause

charges hearing in the
public of the Congo is due to
gested to us that it would be

ates back by a week to the
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23rd of June to ensure that there is no over
of charges in the Katanga case and the comme
that is not least because of the availabilit
the moment we are going to ask the parties t
is a week later, the 23rd of June.

However, there are some other issues
of the trial that we are going to have to re
this Status Conference, and we'll turn to th

So those are the preliminary issues.
agenda, the first issue relates to whether i
court, for instance through iliness, whether
of two to sit even if the purpose of two Jud
evidence and submissions without making any

We are grateful for the submissions
there appears to be a joint submission from
participants that for the Bench legally to f
of three, and there have been no suggestions
there are any tasks which a Bench of two is

In those circumstances, our intentio
issue further. It seems that in the absence
this and given the unanimous approach adopte
participants, it would be inappropriate for
further.

The only subsidiary issue that it ma

that in some of the submissions we received

ICC-01/04-01/06
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lap between the confirmation
ncement of this trial, and
y of interpreters. And so at

o focus on this date, which

relating to the start date
solve during the course of
ose later today.

If we can then turn to the
f a Judge is absent from the
it is possible for a Chamber
ges sitting is simply to hear
decisions.
that we have received, and
the parties and the
unction it has to be a Bench
advanced indicating that
able to fulfil.
n is not to explore this

of any provisions permitting
d by the parties and the

this suggestion to be taken

y be worth just mentioning is

there was reference made to
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Article 74 and the possibility of an alterna
speaking for myself, and | think | speak for
issue, our preliminary view is that an alter

to participate if one of us on a permanent b
Judge of this Chamber, and our preliminary v
impermissible for an alternate Judge to step
hand the baton back to an existing member of
returned.

Now, can | ask if there are any cont
proposition? A deafening silence, and so --
something you wished to say?

MR. WITHOPF: Very briefly. Obvious
views, but | wish to use this opportunity to
to think about to have an alternate Judge si
first trial of this court.

PRESIDING JUDGE FULFORD: Well, that
Mr. Withopf. | think we would need, wouldn’
the time to deal with this, it may be a litt
everyone's part needs to go into this issue,
reason: Atthe moment the Prosecution have
on its list. On that basis, this is -- this
trials. The Prosecution are not fielding hu
can sometimes happen in cases of this kind.

If the assumption is right that this

scale of things this ought to be a relativel

ICC-01/04-01/06
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te Judge sitting. Certainly
all three of us on this

nate Judge could only start
asis ceased functioning as a
iew is it would be

in for a period and then to

the court once he or she

rary views to that

oh. Mr. Withopf, was there

ly there are no contradictory
again encourage the Chamber

tting in the trial. It's the

's an interesting question,

t we, and perhaps this isn't
le bit of thought on

and | say that for this

35 witnesses or thereabouts
shouldn't be the longest of

ndreds of witnesses, which

is, therefore -- on the

y short trial, what is it
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about this case that would justify taking up
court to sit silently for the entire duratio
if an alternate Judge should sit is in this
that really an alternate Judge should sit in
Now, I'm not particularly inviting r
there is quite a lot for us to deal with tod
suggestion is going to be made, Mr. Withopf,
a filing, please, setting out why the Prosec
and what the Prosecution say are -- what the
are that should be applied to the decision t
sit.
Would you have any objections to put
MR. WITHOPF: Mr. President, your Ho
objections. We will -- we will submit writt
issue.
PRESIDING JUDGE FULFORD: Two weeks?
MR. WITHOPF: That's fine.
PRESIDING JUDGE FULFORD: Friday, fo
MR. WITHOPF: Yes. Indeed.
PRESIDING JUDGE FULFORD: Thank you
Well, that | think, therefore, deals
agenda.
Issue two, the protocol on practices
familiarise witnesses for testimony and psyc

Can we park psychosocial assistance

ICC-01/04-01/06
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the time of a Judge in this

n of our proceedings, because
case, | could see an argument
all cases.

esponses on this now because
ay, but I think if this

we need a written -- we need

ution advance that suggestion

Prosecution say the criteria

hat an alternate Judge is to

ting in a filing?

nours, we don't have any

en observations on this

rtnight, 4.00 p.m.

very much.

with issue one on the

used to prepare and

hosocial assistance.

for a moment, and what we
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propose is to take each of the live issues b
submissions on each as we go down the list.
The first relates to whether or not
time should be kept together or should be se

as | understand it, of the Prosecution and t
should really be the approach has -- that is
that united view, it's really, I think, in t
convenience to hear from the representative
can understand, insofar as this can be explo
anticipated difficulties are.

Mr. Vaatainen, | suspect you're goin
recognise that there may be some things that
session, but we would encourage you to deal
extent possible in open session but to infor
discreet areas that you are unable to refer
now needs to be dealt with against the backg
witnesses will be giving their evidence with
The Hague.

MR. VAATAINEN: Thank you, Your Hono
brief, and | think I'll be able to speak in

| think we've advanced our position
respectfully sought the guidance from the Tr
Just a couple of things | would like to ment
practice of similar courts, the ad hoc Tribu

Special Court of Sierra Leone, functions alm

ICC-01/04-01/06
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riefly in turn asking for

witnesses at the relevant
parated. The joint position,
he Defence is that separation
taken, and therefore given
he first instance of greatest
of the Registry so that we

red in open court, what the

g to be fielding this. We
can only be said in closed
with this to the maximum
m us if there are any

to in open court. And this
round that all of the

the court being located in

ur. Well, I'll be very

-- in open court.

in our filing, and we

ial Chamber in that regard.
ion, which is that the

nal, ICTR, ICTY, and also the

ost on the same principles as
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we propose, that is that for the sake of eff
the logistical constraints, withesses from t
party will travel together unless there are
would require their separation. And the sep
consultation with the Victims and Witnesses
the witness.

PRESIDING JUDGE FULFORD: Thank you

Mr. Withopf, before | ask you to int
it may be that one should have in mind possi
were, extreme approaches both ways, and | ju
be that if withesses give overlapping testim
particularly strong reasons why they shouldn
speak with each other and, in particular, sh
go into the witness box. On the other hand,
covers entirely separate factual areas, does
with the same degree of force?

So could you nhow make your response
issue.

MR. WITHOPF: Mr. President, your Ho

that respect will be made by my colleague Mr

PRESIDING JUDGE FULFORD: Thank you.

Yes, Mr. Bulmer.
MR. BULMER: Thank you very -- thank
and your Honours.

The point is well-taken, and in resp

ICC-01/04-01/06
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iciency and the -- because of
he same case appearing for a
specific circumstances that
aration is then done in

Unit and the party calling

very much, Mr. Vaatainen.
ervene for the Prosecution,
ble refinements to, as it

st use this example: It may
ony that there are

't be given an opportunity to
ortly before they're about to
if their evidence really

the objection really stand

but perhaps address that

nours, our submissions in

. Bulmer.

you very much, Mr. President

onse to the specific fine
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point that the Chamber has put to respond to
where we make our observation on this issue
that issue of overlapping, and certainly the
with the VWU with respect to its withesses t
think that's combined of the intimation, Mr.
making when you say "refinements," to identi
overlapping issue, if one accepts the princi
witnesses ought not to be grouped together b
contamination, that is one solution to the p

There certainly are types of withess
separate, who give different types, differen
territorially, temporally of evidence, and t
that basis could presumably travel together.
other issue which the Prosecution raises in
risk of direct contamination where we know w
that the witnesses will have overlapping tes
another or discuss their evidence.

There is also more subtle risk, and
paraphrase as indirect contamination where i
and | know the other person is also a withes
although we do not have overlapping testimon
or unconscious effect on my willingness or w
admittedly it's a more issue to put walls ar
risk. And to the extend that may be minimis

minimised to the degree possible, perhaps th

ICC-01/04-01/06
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, in the Prosecution's filing

we -- we obviously address
Prosecution can work to --

o tweak the process, and |
President, that you're

fy these risk areas. So the

ple that overlapping

ecause of the risk of

rocess.

es who are completely

t areas, either

hey can arguably -- under
But | would just raise the

its filing, is there is the

here witnesses -- the risk

timony and may talk to one

that is what | would

f I know -- if I'm a witness

s and they are known to me
y, let may have a conscious
hat | -- how | testify. So
ound, but there also is that
ed -- or that risk may be

e solution might be, if that
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has to be done because of the of reasons adv
completely dissimilar witness, if it's possi
such that they would have no idea that they

I hope that's helpful to submission.

PRESIDING JUDGE FULFORD: Well, Mr.

they're all in The Hague together at the sam
evidence, | mean they're going to know it th
So | think it's going to be rather optimisti
other that they're going to be witnesses in
question of -- as to whether or not there's
adversely affecting the way in which they gi
travel together.

| suspect that the Registry's theory
arrange quite a few separate flights and qui
locations within this city for each of the w
logistically difficult and expensive.

MR. BULMER: You've put the hail dir
Mr. President. To eliminate to the maximum
all witnesses, arguably, should be travelled
to the court in completely separate means an
locations. That would -- that is the highes
risk. And the Registry, as | understand it,
problems in assuming that. So if that is no
Chamber doesn't advocate that high level in

other mechanisms such as identifying as much

ICC-01/04-01/06
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anced by the Registry, a
ble, could be accommodated

are even witnesses.

Bulmer, if they're -- if

e time just before giving
ey're witnesses, aren't they.
c to disguise one from the
a case. Butit'sreally a

a sufficient risk of

ve evidence if they live and

it one's got to therefore
te a few separate secure

itnesses, and that could be

ectly on the head,

extent possible this problem,

and accommodated and brought

d at completely different

t degree of eliminating the
is indicating logistical

t the possible and the
response, then there are

as disparate witnesses as
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possible to go towards minimising that risk.

PRESIDING JUDGE FULFORD: Thank you

MR. BULMER: Thank you.

PRESIDING JUDGE FULFORD: Ms. Mabill

MS. MABILLE (interpretation): Mr. M
our submissions on this point. Thank you.

MR. DESALLIERS (interpretation): We
Mr. President, that the constraints that hav

financial. We are not saying that it's impo
major constraints or financial contains. Is
going to create a category of witnesses that
adequately in order to avoid a situation whe
contamination of testimonies and this will n
are not protected? The Defence is at pains

In any case, the rule is that we do
witness in that specific case but the witnes
testimony that is at issue.

So if we are told that there are con
logistics it, since today we have been told
that this applies to issue of transport, it
be higher, but issue is important.

This is also the question of accommo
applies. Obviously the witnesses should be
in separate locations so that they should no

also add that the constraint is not that sig

ICC-01/04-01/06
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very much, Mr. Bulmer.

e.

arc Desalliers will be making

do understand,

e been raised by the VWU are
ssible or that there are

that enough to say we're
we're going to separate

re there would be

ot apply to witnesses that

to explain this distinction.

not try to protect the

s's testimony. Itis the

straints with respect to
-- or at least | understand

is true that the costs would

dation, but the same argument
transported and accommodated
t be in contact. | would

nificant if we take -- we

Wednesday, 12 March 2008
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assume that the parties will make every effo

It is not all the witnesses who will
We were going to -- we're going to make effo
ensure that the witnesses are transported in
a blocking of witnesses or a large number of
So if we have a reduced number of witnesses,
reduced.

Our position is the same for protect
They must be kept separate.

PRESIDING JUDGE FULFORD: Does anyon
submissions on this?

Yes, Mr. Walleyn.

MR. WALLEYN (interpretation): Mr. P
think that in this matter we must also liste
question have to say and not -- we should no
advance.

If there is a witness who has been a
not to meet other people, or if in the cours
The Hague this witness says that other witne
her to exert pressure on him or her, then we

I have nothing further to say.

MS. BAPITA (interpretation): Thank
much to add, but | think that whether witnes
should be kept separate.

MS. MASSIDDA (interpretation): No o

ICC-01/04-01/06
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rt possible.

be brought at the same time.
rts to cooperate with VWU to
an order that would prevent

withesses waiting on site.

then the constraint is

ed and unprotected witnesses.

e else want to make

resident, just one thing. |

n to what the people in

t just draw up rules in

victim and expresses a wish

e of the witness's stay in

sses have approached him or

have to meet such requests.

you, Mr. President. Nothing

ses or protected or not, they

bservations, Mr. President.
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Thank you.

PRESIDING JUDGE FULFORD: Anything b
Mr. Vaatainen?

MR. VAATAINEN: Thank you, Mr. Presi
wasn't clear enough. | think there's a mayb
in -- in what we've said.

Of course there's an issue of resour
not the only issue. It's also the question
isolation of witnesses and our ability to pr
assistance to these individuals.

If -- let's say if we have five witn
here, we would need (indiscernible) five loc
services to these individuals in five locati

Let's say the impact is obvious both
quality of services that are provided.

PRESIDING JUDGE FULFORD: | think it
Mr. Vaatainen, that the stance of the Victim
if witnesses are in the protection programme
unless they're living together at the moment

MR. VAATAINEN: Yes, your Honour. T

PRESIDING JUDGE FULFORD: And presum

only travel separately to The Hague, they wi
separately once they're here.
MR. VAATAINEN: Absolutely. Thatis

PRESIDING JUDGE FULFORD: Right. Go

ICC-01/04-01/06
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y way of reply,

dent. My apologies if |

e slight misunderstanding

ces and finances, but that is
of isolation. Basically

ovide psychosocial care and

esses it at the same time
ations and provide identical
on.

on us but also on the

probably needs to be said,
s and Witnesses Unit is that

, they will travel separately

hat is absolutely correct.

ably that means they will not

Il also be accommodated

correct.

od. Thank you all very much.
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The next issue on which there is fai
between the Prosecution and the Defence is 0
be applied to a witness reading their statem
relevant documents before they give their ev
pronounced disagreement. It's clear. I'mn
from the Bench.

Mr. Withopf, are there any further m
wish to address in relation to this issue?

MR. WITHOPF: Mr. President, speakin
have nothing to address --

PRESIDING JUDGE FULFORD: Thank you

MR. WITHOPF: --in relation to our

PRESIDING JUDGE FULFORD: Ms. Mabill
the Defence are -- or the Defence is that th
controlled and that the only thing that shou
should be given an opportunity, without disc
witness statements.

Is there anything else you wish to s

MS. MABILLE (interpretation): That
Mr. President.

PRESIDING JUDGE FULFORD: | don't kn
an interest in this. Mr. Dubuisson.

MR. DUBUISSON (interpretation): Yes
like to return to the question or the concep

"declaration"” or "statement." There are fun

ICC-01/04-01/06
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rly substantial disagreement
ver the procedure that should
ents and looking at any
idence. Thereis a

ot going to summarise it now

atters that the Defence (sic)

g for the Prosecution, we

very much.

original submission.

e, | think the position for

is should be strictly

Id happen is that the witness

ussion, to read his or her

ay on this subject?

is exactly our position,

ow whether the Registry has

, Mr. President. | would

t or definition of

damental points there in our
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view. Proofing, as it is referred to in Eng
we're going to say anything support now. It
clear what the statement is. It should be ¢

A statement is a document that is si
number of pages. What we mean is that we sh
cassettes or CD-ROMSs and then we're told tha
testimony for a certain number of hours. So
certain -- the same number of hours to show
person's interview.

So to be clear, what we are saying i
statement as a written and signed document.

We also know, and this applies no ot
in the language of the investigator and not
This means that we are faced with a document
witness cannot read or understand.

So it seems to us that it is very im
provide the person, to the extent that this
person (sic) should be provided to the perso
she can read and understand. That is very i
in the ad hoc tribunals has shown that very
either at the level of the interpretation or
transcript of the interviews.

So we need a document that is as clo
that cannot be contaminated in any way by an

add, for instance, to a problem of memory th

ICC-01/04-01/06
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lish, is not something that
is very -- it should be

lear.

gned and it has a certain
ould not receive radio (sic)
t a person has given

we shouldn't have a

the film during -- of this

s that we refer to a

her courts as well, we work
the language of the witness.

which is a document that the

portant that we should

person can read, that the

nin a language that he or
mportant. And the experience
often there is a problem

in the writing out of the

se to the truth as possible,

y error which will come to

at an a withess might have.
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So it is important for us that this document
should give to the witness, should be in the
that it would enable the witness to read a s
think that's the important point.

The Prosecution say that it would be
conversation with the Prosecution to see the
examination-in-chief. We might also have th
Defence, which might say, "We would like to
would take a certain tack."

We, the Registry, are neutral in the
there -- or it is not our place to say or to
benefit to pay particular attention to parts
statement which refer to parts that the part
think we should just say, "You've made a sta
and if you have any problems, we shall act a
And of course we might return to the Chamber
called the witness.

So it seems to be very simple. When
statement, that's very clear, but | want to
statement that is precise, that does not all
have played a particular role in the proceed
of the Registry.

Thank you.

PRESIDING JUDGE FULFORD: Well, than

Mr. Dubuisson. That has clearly raised an i

ICC-01/04-01/06
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at our disposal, which we
best possible condition so

tatement and remember. And |

good to have a first
direction to be taken by the
is on the part of the

have a cross-examination that

proceedings. We are not
recall for the witness's

of his testimony or his

ies might find important. |
tement. Read your statement,
S a communication channel."

or return to the party that

you say you want to give a
be more precise. | want a
ow for anyone to say that we

ings. That is not the role

k you very much indeed,

ssue that | think we need to
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make sure there's understanding about, that
memories being refreshed by reading statemen
read, having them read over to them, that wh
the signed witness statements of the witness
they are personally producing, rather than w
video recording of other occasions when they

Now, does anyone suggest that this p
the witness statements prepared by the witne
that witness personally produces? No.

So | think on that, Mr. Dubuisson, i
in issue is whether or not there ought to be
the Prosecution advocate rather than the com
Defence support, and that's something we're
between ourselves.

So before | close the door on this p
intervene in relation to the member-refreshi
reading exercise? No. Thank you all very m

Mr. Dubuisson, I'm going to return s
subject, which you've already touched on, wh

You'll very much be aware that the P
Registry should have the obligation of ensur
statement is translated, is put into a langu
understands. So if Swabhili is the first lan
the statement is in French, that the Registr

having it translated into Swahili.

ICC-01/04-01/06
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where one is talking about
ts, and if somebody can't
at we are talking about are
es and any documents that
atching, for instance, the

may have given evidence.

rocedure should extend beyond

ss and any documents that

t's clear what is very much
the kind of discussion that
plete silence which the

going to have to resolve

oint, anyone else wish to
ng and witness-statement
uch.

traight to you on the next
ich relates to translations.
rosecution suggest that the
ing that the original witness
age which the witness
guage of the witness and if

ar has the obligation of
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Do you have any submissions on that
MR. DUBUISSON (interpretation): Wit
take the floor to provide some clarification
This is something that is well-known
ad hoc tribunals. | shall express the simil
under Rule 92 bis in the ad hoc tribunals.
This procedure has enabled us to see
that problems were raised by the manner in w
done in some of the courts. The Prosecutor,
investigator who speaks English. This inves
speaking Kiswahili. He interviews this pers
English with an interpreter. The entire sta
end of the interview the investigator asks t
Swabhili to sign the statement.

This is a document the withess canno
read or understand English. So this is done
provided by the interpreter in normal circum
participants were correct me if I'm wrong.

Is so this approach has shown us tha
took a statement and went back to the statem
whether this was the statement, in fact, we
mistakes, and the witness would say, "l was
told this." Thatis: "When the interpreter
reinterpretation -- a site translation of th

in this work, and therefore | consider that

ICC-01/04-01/06
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suggestion?

h your leave | would like to

s on this issue.

to us because of our work in

arity in terms of procedure

as officials of the court
hich some of the work was
to take an example, has an
tigator meets somebody

on and takes a statement in
tement is in English. At the

he person who speaks only

t read, because he does not
through a re-reading

stances. And the

t under Rule 92 bis, if we

ent and asked the witness
realise that there were many
-- | signed because | was
read back the statement or

e document, there were errors

| need a translation." So to
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apply Rule 92 bis in ad hoc tribunals, we pr
language understood by the person.

So | think here we have to draw the
statement -- if you ask the witness to sign
should be in a position to understand what h
any -- in any case, | wouldn't sign a statem
that | understand. | think that would apply
courtroom. So | think that there needs to -
be done from the very outset, because there
that were taken or recorded more than two ye

So why is it that this time was not
which would be a working document, which wou
document both for the witness, both -- and f
Defence, and even in some cases the accused,
to better understand if this is a language t
the nuances might escape in other cases?

So in my view, it is not up to the R
document, but in any case, it is up to the p
to work on this translation.

Of course we are aware that in the ¢
legal aid scheme we might find a system of m
Office of the Prosecutor, however, that is s
which was approved to carry out such work, t
statements, and it seems to me that the Pros

position to transmit such documents in a lan

ICC-01/04-01/06
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ovided a translation in

line. If we take a witness
the statement, the person

e or she is signing. In

ent that is not in a language
to most of us in this

- there's work that needs to
reference here to interviews
ars ago.

used to produce a translation
Id be the ideal working

or the participants and the
who might be in a position

hat he understood, whereas

egistry to produce such a

arties and the participants

ase of the Defence on the
utual assistance. In the
pecific translation service
hat is, working on

ecutor should be in a

guage understood by the
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witness.
| also recall your decision which sa
the parties should state beforehand what lan
spoken but used by the witnesses during the
was expressed in this decision, you asking f
Since a person is asked to speak in
himself or herself in a language, the person
language that he or she understands.

Thank you.

PRESIDING JUDGE FULFORD: Thank you

Mr. Withopf, Ms. Bensouda, there's ¢
interesting general points raised there by M
careful consideration in relation to future
at the time of the original statement-taking
early stage there is a statement in the lang
and principally uses to make sure that the w
stage with what is recorded in that statemen
approach this on a more practical basis, loo
confronted with today.

Can you help us, please, Mr. Withopf
the problem is potentially in this case? Do
number of witnesses in relation to whom ther
it's going to be said that, "Although my sta
fact would prefer would see a Swabhili versio

MR. WITHOPF: Mr. President, a few g

ICC-01/04-01/06
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id that the participants and
guage which will not be
hearing. So your intention
or consistency and logic.
a language or to express

should the witness in a

very much, Mr. Dubuisson.
learly some -- some very

r. Dubuisson that may merit
cases. What steps are taken
process to ensure that at an
uage which the witness speaks
itness agrees at the early

t, but | think we must

king at the situation we're

, as to what the extent of
you have any sense of the
e is a real possibility that
tement is in French, | in

n of it"?

eneral observations before |
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hand over again to my colleague Mr. Bulmer.

PRESIDING JUDGE FULFORD: Certainly.

MR. WITHOPF: Reference has been mad

Procedure and Evidence Rule 92 bis, and havi
respect I'm a bit surprised that it has been
occurrence that witnesses have had problems
statements. | do admit that in rare instanc
what | would not like that the Chamber gets
something that occurred on a regular basis.

In respect of the second general obs
of the Prosecutor takes its statements, | ag
your Honour, the Presiding Judge, there are
carefully considered and reconsidered, and |
"reconsidered," and | wish to indicate that
will certainly in future pay particular atte
than ever before, tape interviews, which wou
problems.

But | also agree with your Honour Mr
have a situation now and that's the one we n
Office of the Prosecutor, | believe we can s

but | hand over to my colleague Mr. Bulmer.

PRESIDING JUDGE FULFORD: That's ver

Yes, Mr. Bulmer.
MR. BULMER: Thank you, Mr. Presiden

have that -- | think you're looking for a nu

ICC-01/04-01/06
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e to the ICTY's Rules of

ng some experience in that
portrayed as a regular

with the translation of their
es this indeed happens, but

the impression that this was

ervation as to how the Office
ree with the observation of
issues that need to be
emphasise the word

the Office of the Prosecutor
ntion to, in more instances

Id partially solve these

. President's, remark that we

eed to deal with, and for the

ay that it can be dealt with,

y helpful, Mr. Withopf.

t and your Honours. |1do

mber or something as close to
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a number as | can refer to you.

PRESIDING JUDGE FULFORD: I'm lookin

MR. BULMER: That number is 14, Mr.
Prosecution witnesses, and by that number |

was taken, primarily the written statement b
be required to be re-interpreted back to the
process.

PRESIDING JUDGE FULFORD: Mr. Bulmer
short answer to this problem that given that
trial is not, in all likelihood, going to st
that between now and then for those 14 there
Swahili version of the witness statement?

MR. BULMER: In -- it has never been
of the Prosecutor, Mr. President, just to an
little bit of extra verbiage, that the state
re-interpreted. The point -- the submission
made in its filing is to -- was an issue as
in that translation, and that was the positi
Prosecution in the filing.

Certainly if the Chamber deems it ap
conduct those translations and make them ava
respectful submission, is more of an objecti
Prosecution, just to be clear, took the posi
Chamber's very precise ruling on the familia

to be involved or accused, in the general se

ICC-01/04-01/06
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g for a number, Mr. Bulmer.
President, of the current
mean 14 in which a statement
eing in French, which would

witness during the review

, isn't the -- isn't the
we're now mid-March and the
art until the 23rd of June,

needs to be a Swahili -- a

the position of the Office
swer your question with a
ments wouldn't have to be
that the Prosecution has
to a potential of objectivity

on advanced by the

propriate the Prosecution can
ilable. The question, in my
vity one, and the

tion it did because of the
risation process not wanting

nse of the word, of being
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involved in the familiarisation process, and
that a statement is converted from an interp
is a chance that words are tweaked, and the
absolutely clear that its position is taken

to avoid that potential, if | could put it |

PRESIDING JUDGE FULFORD: Well, that
and, if | may say so, a very sensible precau
issue rather than simply going ahead and doi
criticisms.

What | have in mind at the moment is
should undertake this task, given that there
may arise that when the witness sees for the
written down in a language that he or she is
may produce a statement that parts of it are
in these exceptional circumstances the state
the witnesses now so that any problems over
this stage rather than them emerging minutes
into the door -- balks through the door of t

Perhaps if you could think about tha
that subject in a moment. Thank you very mu

Just before | ask Ms. Mabille to con
Mr. Dubuisson, this then is the Prosecution
for any suggestion to be made that because t
has been a deliberate framing of the transla

inappropriate, therefore, safer for the Regi

ICC-01/04-01/06
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it's a bit a -- any time
retation perspective, there
Prosecution wishes to be
on this issue in an attempt
ike that, allegation.

's very clear, Mr. Bulmer,
tion to have raised this

ng it, then being met with

that once we've decided who
is a potential problem that
first time the statement
familiar with and that that

n't accurate, whether in fact
ments ought to be provided to
accuracy can be dealt with at
before the witness walks

he court.

t. I'll return to you on

ch.

tribute to this,

being cautious, not wanting
hey have an interest there
tion in a way that's

stry to do this in relation

Wednesday, 12 March 2008



Status Conference — Open Session

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

to the 14 witnesses.

What's the Registry's stance on that

MR. DUBUISSON (interpretation): We
this when this court was created. Atthatt
the respective translation sections of the O
the Registry were discussed. We agreed that
word, "evidence" - which was to be discussed
by the parties or the participants would be
That is to say that the initial translation
approved as an official translation of the c

Now, there were tremendous difficult
likes of the ad hoc tribunals in the product
languages, and that is why this continuing m
adopted.

Now, in the specific case at hand, t
been raised. | would say quite simply the P
Itis in a certain language. The Prosecutor
document, the translation may not be objecti

Why wouldn't we have full trust unti
the Prosecutor to carry out his investigatio
full trust in the translations of his servic

It is only when there is a challenge
in which evidence has been taken that the tr
the Prosecutor would need to be reviewed by

be, for instance, a challenge regarding how

ICC-01/04-01/06
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2
had tremendous discussions on
ime, the respective task of

ffice of the Prosecutor and

any evidence - I'll use that

, that is to say challenged,
revised by Registry revisers.
would be checked and become
ourt.

ies at the beginning of the

ion of documents in various

ode -- modus operandi was

he notion of objectivity has
rosecutor has a statement.
said, "If | translate that
ve."

| the Prosecutor? We trust
ns. Why would we not have
es?

in the courtroom on the way
anslation of the Office of

the Registry. There might

to translate "commandant.”
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Is it a commander or simply a leader? What
commandant have?

For instance, that might be an examp
statement which is challenged, in which case
neutral body to review the translation, have
translation and offer a view.

Where there is no challenge to the t
there is no reason why the Prosecutor should
A translation is necessarily a version of --

original document.

PRESIDING JUDGE FULFORD: Thank you

Ms. Mabille, do the Defence have sub

MS. MABILLE (interpretation): Yes.
the floor on this point.

MR. DESALLIERS (interpretation): Th
agreement with the view of the Prosecutor in
statement which is to be resubmitted to a wi
must be entirely neutral. If a translation
Prosecutor, there is always a possibility, t
the translation been -- or may have been sla
translation which is provided to the witness

Mr. Dubuisson has said that the Regi
this is exactly the reason why we would ask
by that organ, that is to say to ensure that

proofing in the production of the translatio

ICC-01/04-01/06
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hierarchical status does a

le of an aspect of a
the Registry is there as a

its experts review the

ranslation of a statement,
not produce a translation.

a mirrored version of an

very much, Mr. Dubuisson.
missions on this?

Marc Desalliers shall take

e Defence is entirely in

that the translation of a
tness or re-read to a witness
has been produced by the
here's always that doubt that

nted in some way, the

stry is a neutral body, and
the translation be provided
there is no whiff of witness

n, but also to ensure that
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there will be no question about the framewor
operating.

The best solution, | must say that a
happen, but it would be preferable that orga
the Registry, be at the origin of the transl
parties.

(Trial Chamber confers)

PRESIDING JUDGE FULFORD: Mr. Withop

is to be a tape recording of the statement-t
intention of the Prosecutor is that in futur
production of a statement in the language th
understands, this is going to be revealed, i
problem?

MR. WITHOPF: That is likely to be ¢
wish to emphasise that it's not the intentio
Prosecutor, despite the reconsideration, to
interviews. We will have to carefully selec
want to tape. There will, however, always b
be statements taken in the way as they were
number of such statements will be limited.

In respect of the general observatio
Prosecutor maintains its view as expressed i
the Registry, for the reasons that are outli
for the translation of the statements concer

One last remark, and | listened care

ICC-01/04-01/06
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k in which the witness is

nything untoward should
n, a neutral organ such as

ation and not one of the

f, if in fact in future there
aking process, and if the

e there should be the early
at the witness uses and

sn't it, to be a short-term

orrect, Mr. President. And |
n of the Office of the

in future tape all

t which sort of interviews we
e situations that there will

taken in the past. The

n, the Office of the

n its filing that it's up to
ned in the filing, to provide
ned.

fully what Mr. Dubuisson has
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said, and | make reference to his observatio
review, what there will be situations only o
challenge of a review by the Registry's tran
challenge of the Office of the Prosecutor's
not obliged to be provided.

In this particular instance where th

the witness in the (indiscernible) process,

to be -- to arise, because this statement, t

under usual circumstances, make it to the co

understand that point that has been made in
| leave it as such, Mr. President.

PRESIDING JUDGE FULFORD: Thank you
submissions in mind, we will in due course r

The next issue is whether or not the
statement, having considered it, should then
should return it to the representative of th
who has given it to them.

There is apparent consensus between
Defence that this process should be one wher
then returned, and additionally there seems
parties that the witness should not bring ei
documents with them into court. So essentia
and documents, they're returned.

Given that consensus exists, is -- a

submissions from anyone on this point? | ta

ICC-01/04-01/06
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n that there should only be a
f a review if there's a
slation services following a

translations, in our view,

e statement is handed over to
this situation is not likely
his translation, will never,
urtroom. So | don't quite

this context.

all very much. Bearing those
esolve this issue.

witness, having read their
keep it or whether they

e Victims and Witnesses Unit

the Prosecution and the

e the statement is read and
to be agreement between the
ther the statement or any

lly having read statements

re there any additional

ke silence as being no.
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The next issue is any contact betwee
participating victim with their legal repres

At paragraph 23 of their submissions
indicated that they generally do not object
representative during the statement review p
any submissions on this -- on this point? D
contradict the suggestion of the Prosecution
objectionable in the presence of the witness
whilst they are reading their statement and

Anything on this, Mr. Desalliers?

MR. DESALLIERS (interpretation): Mr
no objections to the presence of the legal r
a witness with dual status. The only thing
that that would not confer a different statu
a witness. The fact that his legal represen
grant him any further rights. For instance,
to keep his statement or anything else. It
person is assisted and accompanied by their

With that in mind, the Defence has n

PRESIDING JUDGE FULFORD: Yes. Ith

Mr. Desalliers, is very clear. You suggest
silent process. So the legal representative
she should not engage in any kind of suggest
the evidence that they're reading.

MR. DESALLIERS (interpretation): Th

ICC-01/04-01/06
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n a witness who is also a
entative.

, the Prosecution has

to the presence of the legal
rocess. Are there in fact
oes anybody wish to

that there is nothing

's legal representative

any accompanying documents?

. President, the Defence has
epresentative in the case of
that the Defence would add is
s on the person appearing as
tative is present should not
he would not have the right
would simply mean that the
legal representative.

o objections.

ink the Defence position,

this should be an entirely
could be present, but he or

ion with the witness about

at's absolutely right,
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Mr. President. Certainly in the case of wit
As regards any discussions on this substance

should be no discussion on the substance of

PRESIDING JUDGE FULFORD: | see your

microphone, Mr. Dubuisson.
MR. DUBUISSON (interpretation): Yes
that observation by the Defence in their --
We need to be absolutely clear on wh
are in regards to witness familiarisation.
by a lawyer, let's take that example. In no
intervene in the relationship between a pers
not do it for the Defence, and we would not

It is not the job of the Registry to
spoken about one tonic or another with his ¢
we would be told this is privileged communic
of monitoring privileged communications betw

So | certainly wouldn't like it to b
that the registry allows real representative
client that there are any further repercussi
not at all.

Normally the document, the statement
in most countries, | think - once the person
is provided to him.

Now, we understand that for protecti

advisable in most cases for a statement to -

ICC-01/04-01/06
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nesses, this changes nothing.
of the statement, there
the statement.

hand moving towards the

. | had taken note of the --
their written submissions.

at the roles of each comer

A person who is accompanied
case will the Registry

on and his lawyer. We would
do it for a victim.

report that a lawyer has
lient. If he were to do so,
ation. We have no intention
een a lawyer and his client.

e interpreted from the fact

to be present with his

ons or implications of this,

- this is certainly the case

signs their statement a copy

on reasons that it is not

- a copy of a statement to be
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1 provided to the person. Certainly notin It uri or other unstable places.

2 If a victim is here and has his lega | representative with him, he

3 will also in that case not be allowed to wal k away with a copy of the

4 statement. That said, the legal representat ive could certainly have a

5 copy of the statement, and | would not be ag ainst that.

6 If the Chamber were decide that, any legal representative

7 assisting a victim, or even a witness to ens ure that he does not

8 incriminate himself or whatever, there may b e reasons why a -- a counsel

9 might be provided to a witness.
10 It's important that an aspect be man aged by the Chamber and that
11 we, the Registry, receive clear instructions from the Chamber. We only

12 follow instructions from the Chamber.

13 Thank you.

14 PRESIDING JUDGE FULFORD: Very pleas ed to hear it, Mr. Dubuisson.
15 In a moment, Mr. Walleyn.

16 Mr. Withopf, | think something off p otential significance has

17 just arisen in what Mr. Dubuisson has said, and it is the procedures in
18 relation to what happens to witness statemen ts once they've been taken.
19 Now, as a matter of practicality, Mr . Dubuisson has indicated
20 that protected witnesses don't keep their wi tness statements because it
21 may be dangerous for them to do so, but for other witnesses they may.
22 First of all, can | ask what the pro cedure is as far as the

23  Prosecution are concerned once a witness has provided a witness

24  statement. Are they given a copy of the wit ness statement or not?

25 That's question one.

ICC-01/04-01/06 Wednesday, 12 March 2008



Status Conference — Open Session

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. WITHOPF: To answer question one
answer, and it's the policy of the Office of
complied with in literally all instances, th
instances where it's different, but in gener
Prosecutor does not provide a copy of the st
they have been interviewed.

There is, of course, a difference i
transcript -- transcripts of Article 55 to i
concerned has an explicit right to get the t
situations we usually encourage, in the even

represented by counsel, that the counsel kee
transcripts. The basis for this policy of t

are security concerns. The Office of the Pr
witnesses who live in that region, or in any
to situations that he or she has to display

negligence displays it inappropriately.

PRESIDING JUDGE FULFORD: What would

Mr. Withopf, if those security concerns didn
witness is relocated outside of the DRC and
Amsterdam, interviewed in Amsterdam. At the
the statement has been signed, would the wit
of the statement or not?

MR. WITHOPF: I'm not entirely sure,
agree with your principal observation that i

interview that's the determining factor. Al

ICC-01/04-01/06
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, there's a very straight
the Prosecutor, and it's
ere may be very, very few
al the Office of the

atement to the witnesses once

n respect to the

nterviews where the person
ranscript. In such

t that the person is

ps the copy of the

he Office of the Prosecutor
osecutor's concerned that the
other region, may be exposed

the statement or by way of

be the position, though,

't arise? Let'ssay a

is living securely in

end of the interview, once

ness be provided with a copy

Mr. President, that | fully

t's the location of the

SO witnesses who are
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interviewed in the Netherlands, for example,
be seen as a secure place. Even if the witn
be exposed to situations where they are eith
negligence, and this is a reality of life, d
persons who should not have access to these

So the principal approach of the Off
remain the same.

PRESIDING JUDGE FULFORD: So the ind
I've really understood this, the individual
statement.

MR. WITHOPF: That's the regular app

PRESIDING JUDGE FULFORD: Right. Th
this which comes up in relation to a later i
statements to the legal representatives of p
also witnesses. And as | understand it, alt
retain a discretion in relation to this, the
to providing the witness's legal representat
statement.

MR. WITHOPF: There isn't a blanket
observations would apply as in respect to co
Article 55(2) interviewees. However, the Pr

opportunity to decide on a case-by-case basi

PRESIDING JUDGE FULFORD: Thank you.

Mr. Walleyn.

Ms. Mabille, do you have anything to
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or at any other place that
esses are relocated, they may
er forced, or by way of

isplay the statements to
statements.

ice of the Prosecutor would

ividual -- just to make sure

doesn't get a copy of the

roach that's taken.

ere's then a refinement on
ssue, providing witness
articipating victims who are
hough the Prosecution wish to
re isn't a blanket objection

ive with a copy of the

objection, and the same
unsel representing
osecution would retain the
s.

I haven't forgotten you,

say about the -- the
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Prosecution's approach to effectively not pr
with copies of their witness statements?

MS. MABILLE (interpretation): My co
take the floor, Mr. President.

MR. BIJU-DUVAL (interpretation): Th
Well, you're moving into another area and th
status, and | will speak only on that.

Our first observation is that when a
witness by the Prosecutor, the circumstances
victim with victim rights does not confer up

rights when it comes to their appearance as

When the person is appearing as a wi

applies to witnesses should be applied. The
is a victim gives them victim's rights, and
other hearings, but that in itself should no
they operate as a witness. That is to say t
necessary precautions in the case of victim
precautions should be taken as for witnesses

Moving on from there, there's the is

of the written statement of the witness shou
representative.

Our first observation is that there

texts. That is our first observation.
Our second observation is that to ou

major use or purpose linked to a fair trial
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oviding witnesses themselves

lleague Mr. Biju-Duval shall

ank you, Mr. President.

at is the issue of dual

victim is called as a
whereby that person is a

on that person additional

a witness.

tness, the regime which
circumstance that the person
we've talked about that at

t impact the regime in which
hat we should take all

witnesses -- the same

sue of whether or not a copy

Id be provided to the legal

is no obligation under the

r mind, there is no need, no

or the good administration of
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justice. We do not identify any real use in
written statement signed by a client appeari
representative.

Our next observation, and here we ag
Prosecutor, is in relation to precautions.
precautions to ensure the security of the wi
in addition to what the Prosecutor has said.
emphasise the need to safeguard the testimon
must be taken to safeguard the sincerity of
return to the discussions which we had on wi
matters.

Allowing the witness to refresh his
the statement is fine. Allowing him to keep
through his lawyer, that, number one, seems
and perhaps unwise. Probably unwise when it
testimony itself and sincerity at the hearin
connection the Defence has adopted the posit
submissions. That is to say that we see no
that it is wise to provide the statement or

statement to be provided to the witness or h

PRESIDING JUDGE FULFORD: Very clear

Now, Mr. Walleyn, | would imagine th
with this consensus that's broken out betwee
Defence, and | would anticipate that you wil

useful but necessary for the legal represent
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providing a copy of the

ng as a witness to a legal

ree with the Office of the

When it comes to the

tness, | have nothing to add
We would, however,

y and the precautions which

the testimony. And here we

tness proofing and related

memory by once re-reading of
a copy of the statement

to us not to be of any use
comes to safeguarding the

g. Thatis why in this

ion expressed in its written
utility, and we do not feel

to allow a copy of the

is counsel.

at you don't entirely agree
n the Prosecution and the
| say that it's not only

atives of victims who are
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also witnesses to see the statement so that
applications and interventions in the case,
application to participate in the first plac
see the statements.

MR. WALLEYN (interpretation): (Noi
It is possible for a witness to have counsel
participating. He may be a suspect in anoth
there be -- and therefore have legal assista
testimony. Therefore, | believe that we sho
the legal representative quite independently
in case.

Turning now to the actual document.
recognised as a participate in the proceedin
decision of the 18th of January, it seems to
position to consult the document which is co
his client. If there's one document which i
is his statement.

This is an issue which arises when w
victim witnesses, but | do not agree with th
that there must be a discretion and that cer
receive a copy of the statement of their cli
refused such a copy. No. Ithink that ther
treatment of the legal representatives. If
copy of the statement, the legal representat

there is a security concern, one could requi
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you can properly make such
and including by way of the

e it's necessary for you to

nterpretation). Excuse me.
even if he's not a victim

er case, for instance, and
nce during the giving of
uld consider the position of

of the status of the witness

When the victim is
gs based -- and based on your
me that he should be in a
nnected to the interests of

s linked to his interests, it

e speak of the dual status of
e Prosecutor when he said
tain participants would

ent but that others would be
e should be equality in the

a request is made to have a
ive should receive it. If

re of the legal
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representative that he keep the statement fo
confidentiality.

What about a legal representative wh
proceedings? May he receive such a document

Personally, | operate in a national
requests has a right to receive a copy of th
principle that does not cause a problem.

If in the case of the International
concerned to be unwise and prudent to provid
the document may be circulated elsewhere, it
don't think that that risk applies to a lega
by code of ethics.

PRESIDING JUDGE FULFORD: I'm not go
so lightly, Mr. Walleyn.

If the -- if the position is that wi
representatives don't get their statements,
we were in favour of that general opposition
reasons, isn't there then a problem that eme
legal representatives will be in a separate
position because they will have legal repres
statements, and will it be possible or even
code whereby the legal representatives didn'
witness statement with the client? But | ca
objection to that in that -- trying to impos

the legal representative is going to want to
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r himself and to maintain

0 is not participating in the
?
system where each party who

eir statement, and in

Criminal Court it is
e to an individual because
may be lost or mislaid, |

| representative who is bound

ing to let you get off quite

tnesses who don't have legal
let's say for a moment that
for practical and other

rges that witnesses who have
and arguably more privileged
entatives who will have their
desirable to try to enforce a

t discuss the content of the

n immediately see an

e that prohibition, because

be able to talk with the
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witness about some of the content of the sta

advise them on any necessary steps that need

representative.

Now, how do we -- how do we get roun
Mr. Walleyn?

MR. WALLEYN (interpretation): Well,
if the victim has been authorised to partici
definition he has more rights than a witness
to participate in the proceedings. Whether
series of additional rights which have been
perhaps not to another.

| don't see the problem for the part

representative of the participating victim m

statements, other people, other documents th

consult.

We have this in national systems als
case -- of course there will be meetings bet
client regarding the events of which he has
do not see why a client would not be able to
counsel, his legal representative, if he has

If the legal representative has a st
not been authorised to participate, one migh
more rights than the next person.”" Well, ye
instructed a lawyer has more rights than som

the right of any individual involved in proc

ICC-01/04-01/06
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tement in order on it able to

to be taken by the legal

d that conundrum,

Mr. President, | think that
pate in the proceedings, by
who has not been authorised
we like it or not, there is a

granted to one witness and

icipant. The legal
ay also have access to other

at he has been able to

0, and it may well be the
ween the counsel and his
been a victim. | therefore
speak freely with his

chosen one.

atement of a witness who has
t say, "Well, that person has
s, indeed. A person who has
eone who has not, but it is

eedings to choose legal
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1 assistance. Any witness has a right to inst

2 Mr. Biju-Duval is saying, "No, no,"

3 the fundamental right of any person involved
4  of any citizen to consult legal counsel. An

5 converse with his counsel on matters, facts,
6 One cannot stop it.

7 This doesn't mean that there would b

8 person and somebody who does not choose to t
9 | believe that any instructions that

10 relation to that which needs to be protected
11 PRESIDING JUDGE FULFORD: Ms. Massid
12 MS. MASSIDDA (interpretation): Than
would

13 just like to add one argument in addition to
14  colleague Mr. Walleyn.

15 It strikes me that the Chamber's dec

16 2008, already does give certain indications
17 which the legal representative can request,
18 Prosecutor.

19 | refer to paragraph 111 of the deci

20 2008, in which the Chamber says and | cite:
21 Prosecution shall, upon request by the victi
22  provide individual victims who have been gla
23 with any materials within the possession of
24 relevant to the personal interest of victims
25 (Interpretation) that is any materia
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ruct counsel.

but I'm afraid yes. Itis

in proceedings, and indeed
d of course that person can

events which concern him.

e a difference between that
ake counsel.

are given should be in

da.

k you, Mr. President. |

those presented by my

ision of the 18th of January,
in relation to the document

including vis-a-vis the

sion of 18th of January,
"(In English) The

m's legal representatives,
nced the right to participate
the Prosecution that are

| that could have relevance
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to the personal interests of the victims.

It seems to me that the statement of
victim's status as well is surely relevant f
victims. It seems, therefore, that by analo
111 also to the question of statements that
legal representatives.

Thank you.

PRESIDING JUDGE FULFORD: Thank you

I've upset to hear that there are de
to over a hundred paragraphs, but there we a

We are now past the witching hour, |
interpreters a break.

| haven't forgotten you, Mr. Biju-Du
right. If it can be a short Defence submiss
then break.

MR. BIJU-DUVAL (interpretation): Ve
Because on this point: | would like itto b
systems, especially the one in -- under whic
witness, a mere witness, has no access to th
given a copy of his statement.

Of course any statement -- any citiz
if a person has counsel and is a witness, he
statement. It is on this point that | disag
Mr. Walleyn.

Second point: The real substantive
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a witness who is under the
or the interests of the
gy one might apply paragraph

should be provided to the

very much, Ms. Massidda.
cisions of ours that stretch
re.

'm afraid. | must give the

val. Is it very quick? All

ion, we'll hear it now and

ry brief. I'm sorry.
e clear that in many national
h | practice in Africans, a

e case file, and he is not

en can instruct counsel, but

doesn't have any his

ree with my learned colleague

issue is dual status. It
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1 means that there are two solutions. Either

2 witnesses who are also victims completely th
3 witnesses, and in such case under the law of
4  distinction between the testimony of a victi

5 of awitness.

6 However, in such case to use this so

7  testify should be completely subject with no
8 rules that apply to simple witnesses.

9 If more rides are accorded to the vi

10 witness, then necessarily the Chamber will h

11 testimony does not have the same probative v

12 This is what happens in many nationa

13 French system. The victim who is a party to

14  heard by the Judges but does not take the oa

15 race. Such a victim is not a witness. The
16 not the same as that of a simple witness. T
17 if the victim witness's statement has to hav
18 to that of a witness.

19 Thank you. Thank you very much. Ju
20 as well, Ms. Bapita? Well, I'm afraid we're

21 later, but thank you for -- unless it's -- i

22 THE INTERPRETER: Microphone, please
23 PRESIDING JUDGE FULFORD: Could you
24 MS. BAPITA (interpretation): | woul

25 break because | will be brief. Thank you.
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the Chamber applies to the
e system that applies to mere
evidence there will be no

m witness and the testimony

lution, the victim coming to

exception whatsoever to all

ctim coming to testify as a
ave to consider that the
alue.

| system, particularly the

the proceedings will be

th or make a solemn decal
statement of this victim is
his distinction must be made

e probative value in regard

st for our information -- you

going to have to do it

s it very short?

just use the microphone.

d prefer to speak after the
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1 PRESIDING JUDGE FULFORD: We'll rise now and sit again at a

N

quarter past 12.00. The hope is that we wil I move straight into the
3 demonstration.
4 Recess taken at 11.35 a.m.

5 On resuming at 12.27 p.m.

7 There was a test between 12.27 p.m. and 1.15 p.m.

10
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Luncheon recess taken at 1.15 p.m.

On resuming at 2.36 p.m.

PRESIDING JUDGE FULFORD: Mr. Withop

through you, our preliminary view in relatio
connection with the witness was that the qua
level. One could see the witness, and he co
there was a little bit of a time delay, with
taking place in any event, there's always go
delay.

There is clearly something of a prob
individual documents, and unless that can be
route of giving evidence is to be utilised i
relevant documents to have been sent ahead b
viewed simultaneously here and in the field
the same copy.

That said, our view is subject to su
parties or participants, that the quality sh
we -- and what was shown to the court today.
it can get." It was good enough, but it sho

Now, that, | think, was using a fixe
be a demonstration on Friday morning early o
mobile satellite dish, and Friday morning, i
going to be the opportunity for the parties
present to see it so that they can make subm

course. So | encourage all those involved i
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f, if | can address the bar

n to the -- the video

lity was of an acceptable
uld be heard, and although
witnesses with translations

ing to be an element of

lem with being able to see
improved, if this particular
t may be necessary for all
y CD-ROM so that they can be

but without it having to be

bmissions from any of the

ould not be worse than what
That is really "as bad as

uld be no worse than that.

d satellite dish. There will

f field equipment using a

f this test takes place, is

and the participants to be

issions on the quality in due

n this case who are
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interested to come and participate in that v
Now, those were our preliminary view

videolink, so in relation to the witness, is

parties or the participants wish to say at t
MR. WITHOPF: Mr. President, your Ho

that we will be given a further opportunity

As a preliminary, and | emphasise the word "

fully concur with your views.

At this stage we don't see any probl

without using any exhibits. On the document

and there is an even larger problem in respe
has been shown. In respect of this one, our

today that it was not of sufficient quality.

PRESIDING JUDGE FULFORD: | agree, M

whether it was a problem with us being here
whether it was something to do with the qual
shown, but | agree if one was trying to see
wasn't good enough. | entirely agree. So't
be thought about.

Now, Mr. Withopf, that means, as far
concerned, that if there are witnesses who p
evidence using those kind of techniques, the
considered. It may be that with important w

there is going to be extensive questioning,

But where there are witnesses who are perhap
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iewing on Friday morning.

s. Onthe -- on the

there anything that the

his stage?

nours, we work on the basis
to raise whatever objections.

preliminary,” view | would

em in doing an examination
S, yes, there is a problem,
ct to the video footage that

view is certainly already

r. Withopf. I'm not sure
and them being there, or
ity of the video that was
the detail of the image it

hat's something that needs to

as the Prosecution are
roperly can give their

n that needs to be

itnesses in relation to whom
it would be inappropriate.

s less central and in
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relation to whom there is not going to be le
that to save them the trip from the Democrat
here this is a technique which may be of use

MR. WITHOPF: | believe, Mr. Preside
accurate reflection of what we are also thin
provide our views on a case-by-case basis, b
expressing will certainly play an important

PRESIDING JUDGE FULFORD: Very helpf

Ms. Mabille.

MS. MABILLE (interpretation): Marc
observations on our part.

MR. DESALLIERS (interpretation): Mr
mentioned, it also struck us as being partic
documents and to view the video. If this ma
a witness, then it did strike us that what w

Turning now to translation. | don't
be overcome, but one can only hear the voice
Therefore, it's not possible to check the qu
as it takes place or to pick up on errors.
translation, or indeed one can choose to hea
not possible to evaluate the quality of the
we heard this morning. So that is a concern

The Defence wishes to recall that in
proceedings in which this technology should

basis. You mentioned rightly that it would
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ngthy questioning, it may be

ic Republic of the Congo to

nt, your Honours, this is an
king. We would like to

ut the considerations we were
role.

ul. Thank you, Mr. Withopf.

Desalliers will be making

. President, as you

ularly difficult to read

terial is to be commented by
e saw was under par.

know if the problem cannot
of the translator.

ality of the interpretation
All'l can hear is the

r only the Swahili, but it's
interpretation based on what
for the Defence.

it's view these are

be used on an exceptional

be preferable not to use such
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technology for key witnesses. In any case,
and the Defence would like to be able to dis
technology on case-by-case basis, but | woul
exceptional tool.

PRESIDING JUDGE FULFORD: Thank you.

MS. MASSIDDA: Thank you, your Honou
the attention of the Chamber on Regulation 4
Registry, which provides that in case there
proceedings by videolink by a victim, and th
future, a direct telephone connection betwee
victims, and their counsel shall be establis
connection.

We don't know if this is possible at
we could ask the Registry to clarify if ther
Regulation 47 of Regulations of the Registry
any technical problems which will be unavoid
Regulation 47, the direct connection between
could not be provided. Thank you.

PRESIDING JUDGE FULFORD: Thank you,
to, in the first sense, liaise with the Regi
Chamber if there's a problem. Thank you ver

Anything from the Registry on this?

Right. That's the videolink. The p
we will have investigated in terms of seeing

possibility of being able to hear the transl

ICC-01/04-01/06
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the Office of the Prosecutor
cuss the use of the

d repeat, we see it as an

Ms. Massidda.
r. I'd like simply to draw
7 of Regulations of the
is a participation of the
is could be a case in the
n the same persons, the

hed in addition to the normal

the moment or not, and maybe
e is a possibility to apply

at this stage or if there is

able and in this case

the victim and the counsel

Ms. Massidda. Can | ask you
stry and to come back to the
y much indeed.

No.
oint raised by Mr. Desalliers
whether there's a

ation and the original
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language at the same time.
I now want to move to the Citrix pre
there are some specific questions that eithe
of the participants wishes to raise, and it
addressed now and we'll see whether somebody
them directly.
MS. BAPITA (interpretation): Thank
giving me the floor. | do have one concern
and | would like to have some clarifications
The test that took place today was a
Bunia field office, or MONUC used by a serve
was that? Or was it carried out as mobile e
server, that is to say that it could be set
PRESIDING JUDGE FULFORD: Thank you,
Is there an immediate answer to that
MR. DUBUISSON (interpretation): Yes
hand the floor over to a representative of t
Technology Section.
MR. ALVAREZ (interpretation): Mr. P
took place from Bunia field office with a di
satellite connection. This test could not b
at this time from Kinshasa.
PRESIDING JUDGE FULFORD: Yes, Ms. B
MS. BAPITA (interpretation): Mr. Pr

agree with me that | have not yet had a resp

ICC-01/04-01/06
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sentation. | understand
r | think the parties or one
may be best if they're

from the registry can answer

you, Mr. President, for
which | would like to raise,
from the Registry.

direct videolink from Bunia,
r, and what type of server
quipment without need of a
up from any premises?

Ms. Bapita.

?

, Mr. President. | shall

he Information Communication

resident, the test we saw
rect connection and use of a

e carried out in the same way

apita.

esident, | think you would

onse to my concern, because
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based on the information available to me, th
internet connection from the MONUC or the IC
We don't have similar connections using tele
access. When | am not at ICC premises or MO
encounter difficulties having access to the
case.

Now, pending a solution of this prob
be allowed to use the same server from Kinsh
simply that | be provided with a copy of all
unless of course it's possible to carry out

server and that we be able to observe the re

PRESIDING JUDGE FULFORD: Mr. Alvare

has been identified, do you agree that the q
have been better in the demonstration today
be available to Ms. Bapita working from Kins
MR. ALVAREZ (interpretation): | don
quality of the connection which Ms. Bapita h
Kinshasa. It will be important to make a co
connection which she has from Kinshasa and t
don't at this point in time have information
difficulties that Ms. Bapita has encountered
time she has been using the connection via t
would be useful for us to carry out a test w
when she is making her connection to try and

problem. The problem may not necessarily be

ICC-01/04-01/06
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e court knows that the

C premises are height level.
phone lines. | don't have
NUC premises, | always

records and the files in the

lem, 1 would suggest that |
asa for from Bunia or quite
of the files on CD-ROM,

a test from a different

sults which that gives.

z, given that a server issue
uality of the connection may
than the connection that will
hasa?

't have exact details on the
as from her office in
mparison between the

his. At the same time, |

on the particular

, hotably at what point in

he server. | think that it
hereby we assist Ms. Bapita
identify the source of the

the connection but another,
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notably the hardware which is available to h

PRESIDING JUDGE FULFORD: Thank you

be taken up on that offer, and we will direc
future that's convenient both to the IT sect
attend at her offices in Kinshasa to try to
problem is that she's experiencing, and coul
than later, please.

Mr. Dubuisson, if all else fails, is
problem with having the back-up solution pro
is provided with documents via CD-ROM? | co
problem in terms of using conventional post
putting aside issues of security in that sen
implementing a back-up proposal -- this back

MR. DUBUISSON (interpretation): Tha
of all, there are three options open to us.
checks to establish exactly what the problem
resolved.

Our second option work to give Ms. B
in both Bunia and Kinshasa, and | am willing
particular difficulty with it. In any case,
need not take place here. However, for one
taking place here.

Over time, apparently, the difficult
regularly. Today we had a test which was sa

Option C would be to provide the doc
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er.

very much. You're going to
t that at a date in the near
ion and Ms. Bapita that you
get to the bottom of what the

d that happen sooner rather

there, in general terms, a
posed by Ms. Bapita that she
uld see that there may be a
for sensitive material, but

se, is there a problem with
-up proposal if necessary?
nk you, Mr. President. First
First of all, to carry out

is and how it can be

apita access to our offices
to discuss that. | have no
these are discussions which

reason or another they are

ies have not been reported

tisfactory.

uments on CD-ROM. However,
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sending CDs by post is clearly not an option
diplomatic pouch or by another system to our
there be transported to another location. T
we are attempting to run an e-court. Itis
security terms.

| do believe that if very specific d
us we will be able to find a solution in all

PRESIDING JUDGE FULFORD: Well, Mr.
prolong this. Ms. Bapita is clearly experie
absolutely must be resolved. So in the firs
for a pretty much immediate visit to her off
problem can be identified and resolved, and
immediately that's occurred so we can implem
IT department fails.

MR. DUBUISSON (interpretation): You
undertaking on behalf of the Registry for Ms
in this courtroom who wishes such a service.
order of priority. We can't be everywhere a
live up to our obligations.

PRESIDING JUDGE FULFORD: A similar

MS. MABILLE (interpretation): In Pa
have practically resolved of the problem. |
| know we have other business to deal with t
Mr. President: As regards the Congo, this i

Now, | regret that Marc Dubuisson is

ICC-01/04-01/06
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. They could be sent by
field office and then from
his is not ideal given that

also not a good idea in

ifficulties are reported to
cases.

Dubuisson, | don't want to
ncing difficulties. They

t instance I'm going to ask
ices to see whether the
can we have a report

ent another solution if the

r Honour, | will make that
. Bapita and for anybody else
Obviously there will be an

t the same time, but we will

visit to Paris, Ms. Mabille?
ris we have IT support, so we
won't get into the details.

oday. But | would say this,
s a matter of real concern.

saying here that he has not
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been informed of these difficulties in due t
two filings regarding problems with Citrix.
but my question is when IT techniques go to
problems, will they be resolved once and for
difficulties, but she is not the only one.
office or the Kinshasa field office, the sys

may be found now, but | do hope that they wi

PRESIDING JUDGE FULFORD: Thank you,

those sentiments by asking Mr. Dubuisson, he
by asking him to try to find permanent solut
ones.

Now, Ms. Bapita, we interrupted you
wishing to make an intervention in relation
discussing.

MR. WALLEYN (interpretation): Mr. P
finish off on this point. | would like to f
Franck Mulenda is currently in Kinshasa and
available to participate in a test tomorrow
office if that could be organised.

PRESIDING JUDGE FULFORD: I'm going
to court management. I'm not going to try a
Mr. Walleyn, but thank you for the observati

Yes, Ms. Bapita.

MS. BAPITA (interpretation): Thank

giving me the floor.
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ime. The Defence has made
Today the system is working,
Bunia to resolve these

all? Ms. Bapita encounters
When we travel to Bunia field
tem doesn't work. Solutions
Il stay in place over time.

Ms. Mabille. | can echo
needn't reply to this, but

ions rather than temporary

some hours ago. You were

to the last topic we were

resident, if | might, just to
lag up to the court that
has reported that he is an

or after tomorrow from his

to ask you to talk directly

nd resolve that here,

on.

you, Mr. President, for
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| wanted to speak on what Mr. Biju-D
absence of an obligation to provide witness
representatives who represent individuals wi
there was no obligation under the texts. He
necessary, nor was it useful.

Now, | would refer to a victim who i
proceedings and who is called to testify on
person has a right to be assisted by a legal
with their legal representative is given a ¢
The legal representative may realise from th
consequences which will flow from it at a la

proceedings regarding reparations.

Mr. President, you will remember tha
statement at one time, perhaps not realising
join these proceedings as a victim. In thei
referred to what they have been through, but
have a right to assistance.

The legal representative may well id
a statement which could be used in the reput

What conduct should the counsel adop
Defence says, that he should say nothing, si
| would wonder what assistance has the legal
should he ask to have a copy of at that stat
the reparations hearings, serve as a documen

suffered by the victim?
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uval said this morning on the
statements to legal
th dual status. He said

also said that it was not

S a participate in these

a particular fact. That
representative. The person
opy of his or her statement.

e statement that there may be

ter stage, in particular the

t the witness makes a
that later they will want to
r statement they will have

as a victim that person will

entify that the statement is
ations proceedings.

t? Should it be, as the

mply observe? In which case
representative provided. Or
ement, which could later, at

t attesting to the harm
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The other side of the coin could be
is represented by the OPCV and has requested
The OPCV may identify in his statement impor
have had the assistance requested denied. W
that individual be?

This is not covered in the texts. T
prescribes what conduct should be adopted in
but I would call upon active assistance, and
of the 18th of January in which it is said t
relevant for the personal interests of a vic
us. This would include a witness statement.
paramount at reparations hearings. | think
document to the legal representative or allo

not to allow him to fulfil his role.

PRESIDING JUDGE FULFORD: Thank you

I'm going to jump an issue for a rea
moment and turn on this -- no, in fact there
of myself.

A complaint is made that this docume
address the need for a post-review security
something, Mr. Dubuisson, that the Prosecuti
within this document. Do you have any objec
section that deals with the position for the
concluded giving evidence?

MR. VAATAINEN: Your Honour, if | ma
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a victim, for instance, who
assistance from the OPCV.
tant information, but he may

hat would the situation of

here is no provision which
the presence of a statement,

| would refer to a decision

hat those documents which are

tim should be available to
Such a document could prove
that not providing the

wing him to use it would be

very much, Ms. Bapita.
son that | will explain in a

are two. I'm getting ahead

nt doesn't sufficiently
assessment. This is
on argue should be included
tions to there being a

witness after he or she has

y answer. Well, if |
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understand this correct will it be your wish
the -- into our protocol a -- a chapter on t
the Office of the Prosecutor in their filing

PRESIDING JUDGE FULFORD: Yes. It-
what's being suggested is there's a gap in t
the interests of the witness after they've ¢
because security problems aren't simply nece
the moment they leave the witness box, and t
provision for dealing with witnesses once th
to make sure that security is adequately add
whether you have any objections to having a
but a chapter that deals with that issue.

MR. VAATAINEN: Certainly. That's n
provide that to your Honours.

PRESIDING JUDGE FULFORD: | think th
Mr. Withopf. Good.

No one has addressed the recommendat
Witnesses Unit on psychosocial assistance in
that that there are no submissions to be adv
just want to check that that is correct. Th
shall move on.

Now, the one issue that | have delib
I'll it turn to now is that Ms. Mabille iden
protocol and the warning that is to be -- or

given to witnesses, and the quotation is set

ICC-01/04-01/06
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that we would add into

he issues that were raised by
?

- it seems that -- well,

hat one has got to look at
oncluded their evidence,
ssarily going to disappear at
here needs to be some formal
ey've finished their evidence
ressed, and we're asking

chapter, it needn't be long,

ot a problem. We can easily

at resolves that issue,

ions made by the Victims and
court. I've taken it from
anced on the issue, but |

ere is a silence, and so we

erately missed out and which
tified Annex 4.2 of the
the advice that is to be

out: "You may have to
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answer questions about something that happen
The questions may also be about something yo
The complaint that's made is that th
the witness about giving hearsay evidence, b
complaint, in a sense, may come in advance o
that needs to take place about hearsay evide
hearsay evidence is admissible, it may well
have to be warned against giving it. So It
Ms. Mabille quite correctly has raised canno
addressed the overarching issue, which conve
substantial issue, which is here is say and
Mr. Withopf, | would like your assis
have been somewhat overambitious on our part
agenda without giving the parties and the pa
putting in detailed written submissions. It
of principle in relation to hearsay evidence
importance indeed, and it is one that isn't
easy resolution. There are at either extrem
relation to hearsay. | suspect, because of
Ms. Mabille, the suggestion from the Defence
should be no or very little hearsay. The po
be that it's all a question of weight rather
you can't get much further apart than that.
There is, some useful jurisprudence

this issue, and there has been some reasonab
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ed to you or to someone else.
u've seen or heard."

at doesn't sufficiently warn

ut of course Ms. Mabille's

f a discussion that there --
nce, because of course if

be that a witness doesn't
hink the concern that

t be answered until we have
niently takes me to the next
annexes 46 to 52.

tance on this, because it may
to include this in the
rticipants an opportunity of
seems to us that the issue
is one of very great
necessarily susceptible to an
e trenchant positions in

the question formulated by
will be essentially there
sition of the Prosecution may

than admissibility. Well,

from the ad hoc tribunals on

ly considerable academic
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discussion.

Now, our view at the moment is that
all by way of oral submissions, it would be
involved if we were to have the competing po
first of all with supplementary oral submiss

So that's the first point. Before |
there's a second point.

The specific documents that we have
afternoon are annexes 46 through to 52. One
I'm not going to give in relation to those d
the case. That leaves only one witness whos
(expunged), who on my researches, Mr. Withop
documents.

MR. WITHOPF: Mr. President, may | p
stage. The Prosecution has a concern if the
mentioned in public hearings, including the

PRESIDING JUDGE FULFORD: It's on yo

MR. WITHOPF: On the list known to t

PRESIDING JUDGE FULFORD: Sorry?

MR. WITHOPEF: It's on the list of wi
identified to the Defence, and there is, in
huge difference between withesses being know
names being made known to the public. We're
generates a concern.

PRESIDING JUDGE FULFORD: All right.

ICC-01/04-01/06
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rather than dealing with this
more helpful to everyone
sitions set out in writing
ions.

ask you to take the floor,

raised for consideration this

of the witnesses whose name
ocuments has disappeared from
e name is known, the witness

f, only speaks to two of the

lease interrupt you at this
names of its withesses are
one you just mentioned.

ur list.

he Defence Mr. President.
tnesses whose names are
the Prosecution's view, a

n to the Defence and witness

in a public hearing and it

All right.
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There is a witness in relation to wh
I'll just pause a moment.

(Trial Chamber and Court Officer con

PRESIDING JUDGE FULFORD: That has b

There is a witness who only deals, a
documents, 46 and 47. Otherwise, there is n
speaks to the rest of the annexes in this bu

Now, it seems to us that in order fo
submissions in relation to the an admissibil
necessary for the Prosecution to explain in
admissibility works as regards all of these
to, and how, for instance, in the context of

Defence are going to be able to test these d
content of them.

Now, I'm not going to stop you from
afternoon, but you may prefer, in the first
in writing.

THE PROSECUTOR: Mr. President, your
importance on the one-hand side and do you t
issues on the other-hand side, we actually w
submissions today. We are prepared to do so
colleague Ms. Samson. However, since you of
provide for our submissions by way of filing
opportunity. The matters are too complex in

in relation to the particular instance here
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om there are two -- just --

fer)

een dealt with.

s | see it, with two of those

ow no witness in the case who
ndle.

r the Defence to advance

ity of these documents, it is
detail in writing how

annexes, what issues they go
the trial as a whole the

ocuments and explore the

going through them this

instance, to deal with this

Honours, due to the

o the complexity of the

ould be prepared to make

, and | would hand over to my
fer us the opportunity to

, we will certainly use that
both the general nature and

that we should not miss
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anything in this context.

PRESIDING JUDGE FULFORD: Thank you.

Ms. Mabille.

MS. MABILLE (interpretation): Mr. P
confused, because in our view yesterday -- y
The court issued an order, and the Prosecuto
to us. | have them here before me, and they
no relation at all with what you're saying.
with regard to these annexes, Mr. Prosecutor
not fit what the President of the court is s

Were you -- did you make a mistake i
Annexes 46 to 527 | believe -- sorry, I'm t

March. This -- the annexes include a fairly
including the names of child soldiers. No n
a long document. The second documentis ar

That is what | have as Annexes 46 to
this has no bearing at all on what the Presi

PRESIDING JUDGE FULFORD: Ms. Mabill
These are the documents I'm talking about.
certainly was the position that they were to
witnesses, one of whom is no longer a witnes
an issue which generally comes under the umb
whether these documents are admissible given
there is no witness who can talk to their co

someone's records, and the person who compil

ICC-01/04-01/06
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resident, I'm somewhat

ou issued an order yesterday.
r disclosed Annexes 46 to 52
have no bearing at all -- or
So what | would like to know
, this -- these annexes do
aying, so I'm somewhat lost.
n the disclosure of the

old that this is the 6th of

long redacted document
ames, in any case, but it is
eport from an NGO.

52, and it seems to me that
dent is saying.

e, I'm going to answer that.
They are -- they are -- it

be introduced by two

sin the case. So thereis
rella of hearsay as to

that certainly in the main
ntents. They are seemingly

ed the reports -- or the
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people who compiled the reports are not goin
to us that that is a subject that can conven
of an overarching review of the extent to wh
be admitted into this trial.

MR. WITHOPF: Mr. President, very br

aspect the Prosecution wants to clarify, and

PRESIDING JUDGE FULFORD: Certainly.

MS. SAMSON: Mr. President, | just w
to the annexes themselves. There are, as yo
which the Bench of requested the Prosecution
re-disclose to the Defence, which we had don
understanding however, that all seven of tho
affected by the issue. We had made submissi
However, I'll reiterate them here for ease o

The first three annexes, 46, 47, 48,
child soldiers. They're squarely documents
redactions to the names and identifying feat
they fall within the scope of the question t
address.

Annexes 49 and 50, in our view, do n
49 is a one-page document to which we have s
temporary redactions only until next Thursda
trial witnesses.

Annex 50 is, as Ms. Mabille mentione

the Prosecution has sought lifting of redact

ICC-01/04-01/06
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g to be called, and it seems
iently be dealt with as part

ich hearsay evidence should

iefly. There is a further

I hand over to Ms. Samson.
Yes, Ms. Samson.

anted to clarify in relation

u mentioned, Annexes 46 to 52
to disclose to -- to

e. It's not our

se documents are actually

ons in the disclosure filing.

f reference.

are notebooks of demobilised

to which we've applied

ures of these children, and

hat we're being asked to

ot fit the criteria. Annex

ought and have been granted

y in relation to one of our

d, an NGO report for which

ions. It does not deal
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squarely with names of individual children w
demobilised from various armed groups.
Annexes 51 and 52 again are these lo
non-governmental organisations had recorded
demobilised children into their -- into thei
two documents for which redactions have been
the ambit of the -- of the Bench's order.
So | just wanted to clarify can we e
the filing that we -- we intend to put forwa
by your Honour?

PRESIDING JUDGE FULFORD: You're qui
addressing them in too broad and global a fa
identified two which, strictly speaking, don
It's just because we have in the past dealt
package. | was using that convenient shorth
miss those two documents in your filing.

MS. SAMSON: Thank you very much. A
of the piece in advance of our actual writte
to the Prosecution's records, the first thre
have all been an addressed by witness who is
had correctly identified --

PRESIDING JUDGE FULFORD: Well, you'
to the -- to the relevant sections, because
the references in 46 and 47. I've been unab

48. Don't now, Ms. Samson, in your written

ICC-01/04-01/06
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ho we allege had been

gbooks in which certain
the entry and exit of
r transit centre, and those

applied would fall within

xclude Annexes 49 and 50 from

rd at a date to be determined

te right, Ms. Samson. | was
shion. You have correctly
't come within the category.
with these, as it were, one

and that you have leave to

nd not to get into too much
n submissions, but according
e annexes, 46, 47, and 48,

known as number 31, and you

re going to have to take us
I've managed to track down
le to find the reference in

filing.
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MS. SAMSON: Thank you.

PRESIDING JUDGE FULFORD: We need to

MS. SAMSON: Yes, absolutely. Thank

PRESIDING JUDGE FULFORD: Thank you.

Next issue is the Prosecution's appl
pursuant to Rule 81(2). This is filing 1165
2008.

There have been some written submiss
wanted to give anyone other than the Prosecu
additional submissions at this stage if they

It doesn't seem that anyone is takin

MS. MABILLE (interpretation): Mr. P
general remark.

As regards 81(2), it seems clear to
on the 6th of December, 2007. When | read t
which is somewhat elliptical, in our view, w
this involved redactions, since you referred
investigations. However, the decision of th
which you rendered --

PRESIDING JUDGE FULFORD: Ms. Mabill
you --

MS. MABILLE (interpretation): It is

PRESIDING JUDGE FULFORD: -- for thi
concern about this proposed redaction relati

It -- it has -- the proposed redaction has n

ICC-01/04-01/06
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know how this works, please.

you very much.

ication for redactions

on the 14th of February,

ions on this. | simply

tion and opportunity to make
wish.

g the floor. No.

resident, just a remark, a

me that you issued a decision
he Prosecution document,

e believe we understood that
to Rule 81(2) or the

e 6th of December, 2007,

e. I'm going to interrupt

a decision --

s reason: You need have no

ng to further investigations.

othing to do, as | understand
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it, with further investigations.

MS. MABILLE (interpretation): If yo
with information that the Defence currently
| am always asking -- I'm always asked wheth
I'm asked whether the redactions are correct
have information to make such a decision. S
difficulty, considerable difficulty, in prov
made, so how can | on such a matter, when |
give an opinion?

Mr. President, you're telling me tha
that, that this is not in fact ongoing inves
how | can solve the problem or find a soluti

Since | have the floor, | should lik
the next document, why do | have a complete
is redacted? At the current stage of procee
not disclosed to me in whole? It is really
doing its work.

It is becoming really most difficult
situation where you never have information t

Since we're relying on document 46,
not been disclosed in full?

Furthermore, Mr. President, | will ¢
my fit of temper here. | would like to use
that the ex parte proceedings that we referr

the 12th of February, | would like to say th

ICC-01/04-01/06
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u will, the problem is that

has, it cannot say anything.

er we can release documents.
, yes or no, whereas | do not
o | end up having some

iding an answer. Filings are

do not have the document,

t I'm misinterpreting this
tigations, but | do not see
on to the problem.

e to say also that regarding
list of child soldiers which
dings, why is this document

to prevent the Defence from

, Mr. President, to work in a
hat is disclosed from A to Z.

why is it that Annex 46 has

onclude with this, my -- in
this opportunity to tell you
ed to in our last hearing on

at from that date 59
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proceedings were received, court documents w
were not notified to the Defence. That is a

I know you said the last time that y
abnormal, but a month later | would like to
documents were not notified to the Defence.

These are my submissions, Mr. Presid

PRESIDING JUDGE FULFORD: Well, than
Ms. Mabille. You will understand that the B
the core necessity of you being provided wit
which you're entitled sufficiently in advanc
preparations, and that is why we have at var
deadlines so that there will then be a perio
Defence preparation. In a sense, the Bench

As regards the particular document t
annexes under consideration, the reason why
this way, as | think has been identified on
if this document is not admissible, then the
to rely on it, and the problem in relation t
disappears, and it seemed to us that it was
admissibility first to see whether there is
particular collection of documents that need
in full, and it is for that reason that we'r
particular issue in this order.

Now, Mr. Withopf, this needs to be r

If | were to -- if we were to set a deadline

ICC-01/04-01/06
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ere received, and 11 of those
Iso difficult, Mr. President.
ou understood that this was

say that 11 of these

ent.

k you for the observations,
ench has very much in mind
h all of the information to

e of the trial to conduct

ious stages sought to impose
d after those deadlines for
doesn't need to be told this.
hat you've referred to in the
this is being discussed in

a previous occasion, is that
Prosecution are not entitled
o non-disclosure then
appropriate to take

anything within this

s to be served on the Defence

e dealing with this

esolved relatively quickly.

of two weeks for written
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submissions on this issue is that acceptable
MR. WITHOPF: It is accepted, Mr. Pr
PRESIDING JUDGE FULFORD: Thank you.
contest a two-week deadline for submissions
No. We'll say Friday -- Friday, fortnight,
fortnight, 4.00 p.m., because the Friday is
MS. MABILLE (interpretation): Mr. P
we have to respond to the submissions?
PRESIDING JUDGE FULFORD: What we're
general principle for submissions to coincid
possible for both sides to put in their resp
on hearsay and admissibility within a fortni
entitled to address the Prosecution's specif
these documents. If we were to impose a dea
that to respond to the Prosecution's submiss
Ms. Mabille, would that be acceptable? Good
MS. MABILLE (interpretation): Yes,
PRESIDING JUDGE FULFORD: So seven d
Yes, Mr. Withopf?
MR. WITHOPF: Just to be absolutely
appears to us that next week is Good Friday.
PRESIDING JUDGE FULFORD: Oh, right.
right. So we'll say Friday fortnight.
MR. WITHOPF: Thank you, Mr. Preside

PRESIDING JUDGE FULFORD: Thank you

ICC-01/04-01/06
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?
esident.

Does anybody wish to
on the hearsay in writing?
4.00 p.m., please. Thursday,
Good Friday.

resident, and what time would

asking is in relation to the

e, it should be perfectly
ective submissions generally
ght. You, of course, must be
ic submissions in relation to
dline of seven days after of

ions on these annexes,

Mr. President.

ays later.

sure what the deadline is, it

Right. You're absolutely

nt.

very much.
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Joint instruction of experts. We ca

The view of the Bench, Mr. Withopf,
regrettable that there haven't been discussi
parties as to joint instruction of experts,
under the bridge.

We ask both sides to remind themselv
this regard that there should be joint instr
possible, so please can that happen.

The deadline that we are going to im

May for service of experts' reports, but the
have an obligation to discuss really in the
whether it is possible for there to be joint
relevant fields. But the cut-off date for e
May.

The final issue is the proposed mech
issue. In fact, it's the penultimate issue,
for exchange of information on persons who h
victims and witnesses, and there was a joint
18th of February, document 1177.

I'm going to take the headlines for
positions are identified in that joint filin
permission now for any supplementary submiss
new issues.

The first relates to witness stateme

Prosecution seek to retain the discretion of

ICC-01/04-01/06
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n take this shortly.
is that although it's perhaps
ons to date between the

that is now so much water

es of our very clear order in

uction wherever that is

pose is Friday the 23rd of
-- | reiterate the parties
near future with each other
instruction of experts in

xpert evidence is the 23rd of

anisms -- | say the final
is the proposed mechanisms
ave the dual status of

report that was filed on the

each in turn. The respective

g, but of course we'll give

ions to be made raising any

nts, and on this the

not providing the statement
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of a witness to the representative.

Now, to a very large extent we've al
this morning, and of course the legal repres
Office of Public Counsel for Victims have st
submissions, Mr. Withopf. |s there anything
point?

MR. WITHOPF: Mr. President, your Ho

submissions will be made by Mr. But.

PRESIDING JUDGE FULFORD: Thank you.

filing, Mr. Bulmer?

MR. BULMER: Just a few -- a few poi
much, Mr. President, your Honours.

Ms. Massidda was quite correct when
with respect to the access for victims who h
representatives for victims who have been gr
based on your decision of January the 18th.
the Prosecution's position with respect to t
| acknowledge that. | would just point out
took that position with an application to le
appeal that issue before the Chamber. Now t
law, we followed the decision of the Chamber
that can be compartmentalised into the legal
issue. So | hope I'm clear about that.

On the issue of the residual discret

representatives obviously complain that it i
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ready covered this ground
entatives of victims and the
ated their opposition to your

you want to add on the

nours, supplementary

Anything in addition to the

nts if | may. Thank you very

she pointed out the position
ave been granted -- for legal
anted a right to participate

It somewhat ellipses part of
his residual discretion, and
respectfully the Prosecution
ave that -- for leave to

hat that is obviously final

on that to the extent that

representatives on that

ion, the legal

s cast too broad, and | would
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just point it is not the Prosecution's inten
but rather the exception, and under circumst
appropriate cases justify withholding maybe
provision at the time may just -- may create
the declarant or another person, or it may r
real evidence the Prosecution is trying to d
of unimaginable circumstances as well that t
to retain a discretion that would not exerci
caprice but just to safeguard against certai
| would add, has been outlined to all the pa
process, and they're well-aware of that posi
supplementary positions on that, that conclu
PRESIDING JUDGE FULFORD: Mr. Bulmer
Mr. Walleyn, Ms. Bapita, | think thi
morning in relation to your respective posit
either of you would wish to add? No. Thank
Ms. Massidda? No.
| think had the Defence really have
of statements that are in your possession to
and | think you -- the Defence position real
the discretion as to whether or not to do th
circumstances.
MR. BIJU-DUVAL (interpretation): (N
PRESIDING JUDGE FULFORD: (No microp

Second issue, other documents suppli
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tion to use this as the rule
ances that would in

such circumstances such as
a risk to a person, either
esult in the disappearance of
iscover. There are a myriad
he Prosecution is attempting
se arbitrarily or with

n situations. That position,
rticipants in this meeting
tion, but insofar as

des my remarks.

, thank you.

s was largely covered this
ions. Is there anything else

you.

only focused on the provision
the legal representatives,
ly is that you wish to retain

at depending on the

0 microphone).

hone).

ed by a witness. The
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1 Prosecution do not object to providing this to the representatives of

2 those with dual status. The reservation is in relation to victim

3 applicants, and the Office of Public Counsel for Victims is at odds with

4  the Prosecution in relation to victim applic ants.

5 Anything to add, Mr. Bulmer?

6 MR. BULMER: | do not. Thank you.

7 PRESIDING JUDGE FULFORD: Ms. Massid da?

8 MS. MASSIDDA: Your Honour, | would simply like -- | think there

9 is a decision pending on the issue, in any ¢ ase, to an extent, and in any
10 case, | would like to draw the attention of the Chamber on the transcript
11 of the closed-session hearing, if | recollec t, which was held on the 12th
12 of March, 2008, in which the Prosecutor -- i n which the Prosecution

13 stated no objection to the --

14 PRESIDING JUDGE FULFORD: Do you mea n the 12th of March, 20087
15 12th of February.

16 MS. MASSIDDA: 12th February of 2008 , | think, but | can check
the

17 date in two minutes.

18 During the hearing the Prosecution - -

19 PRESIDING JUDGE FULFORD: You mustb e careful, Ms. Massidda. If
20 you're referring to something that took plac e in a closed-session

21 hearing, you must exercise great caution in revealing what was said

22  during the course of this public session.

23 MS. MASSIDDA: | understand, your Ho nour, but | was simply
24 referring to the fact that the Prosecution d id not object to the Office
25 of Public Counsel for Victims receiving cert ain documents if the office
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was to be recognised as legal representative
Trial Chamber I, recognise the office as leg
applicants at least until a decision is take
the additional point that | would like to ad
That's it. And | can now confirm the date o

February, 2008.

PRESIDING JUDGE FULFORD: Thank you

Mr. Withopf -- oh, sorry, Mr. Bulmer

there's no misunderstanding about this.

Where we're dealing with other docum
that is comprehensive, is it? Anything that
Prosecution by way of materials or evidence,
copies of those being provided to the repres
victims.

MR. BULMER: Of participating victim
entitled to participant status as opposed to
Prosecution's discretion is submitted to be
answer your question specifically, that is ¢
a general principle perspective the evidence
victim is the statement. The documentary ev

they work -- they're cobbled together as one

PRESIDING JUDGE FULFORD: Thank you.

Next issue, number 3, a legal repres
medical examination of a dual-status witness

The Prosecution don't object to this
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. There is now a decision by
al representative of victim

n on their status. This is
dress with the Chamber.

f the hearing. 12th of

very much indeed.

. I want to make sure

ents supplied by a witness,
a witness hands over to the
you have no objection to

entative of participating

s, yes. Victims being --

victim applicants, where the
a bit different. But to

orrect on the basis that from
coming from the mouth of the
idence, if any, produced,

basic similar item. .

entative, present during the

providing the consent of the
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1 victimis given, and indeed the Prosecution

2 representative being given a copy of the exa

3 given.

4 The office of public counsel objects

5 has to be given, and the Defence have opened

6 being present.

7 Anything else on this, Mr. Bulmer?

8 MR. BULMER: No thank you.

9 PRESIDING JUDGE FULFORD: Ms. Massid
10 MS. MASSIDDA: For paragraph 16 of t

are

11 actually working on in order to find a sort

12  order to be able also for the office as if a

13 proceeding to be able to have the consent of

14 it's still a pending issue, but we think tha

15 internally through discussion with the OPCV

16  Witnesses Unit.

17 PRESIDING JUDGE FULFORD: Can | put
18 if we're going to issue a decision on this,

19 conclusion before we promulgate a decision.

20 MS. MASSIDDA: 28th of March?

21 PRESIDING JUDGE FULFORD: 28th of Ma
22 Anything from the Defence on this po

23 MR. BIJU-DUVAL (interpretation): Mr

24  offer a clarification. The Defence has no o

25 representative attending the meeting or inte
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don't object to the legal

mination, again if consent is

to the notion that consent

to the legal representative

da.

he second joint report, we

of practical solution in
ppointed later on in the
the person concerned, but
t the issue could be solved

and the Registry Victims and

a time limit on that, because

it would be useful to have a

rch.

int?

. President, perhaps | could
bjection as to the legal

rview between a
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representative of the Defence and a withess
However, in the conducting of investigator -
Defence, as by the Prosecutor, this could ca
regards the organisation of investigations.
We would like to avoid a situation w
of a victim who is a potential witness be ab
or be an impediment to an interview taking p
One can imagine the difficulties that could
representative of a possible witness is base
and that the Defence is in Ituri for one wee
As you will know, the Defence's inve
particularly limited. What would happen if
to say to an investigator or the member of t
vetoed an interviewing of his client until h
basically mean that the interview could not
Defence investigation would be impeded.
We would like to see this particular
possible in a consensual fashion. But it is
is why in our submissions we said that on th
in agreement with the principle of the prese
representative. That goes without saying.

certain good reasons, notably in relation to

investigations, there may be instances where

will need to accept that an interview takes

The situation is tricky, but perhaps
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who is also a victim.
- investigations by the

Il -- cause a difficulty as

hereby a legal representative
le to obstruct the interview
lace until he can be present.
occur if the legal

d in Mongolia, for instance,

k of investigations.

stigation budget is

the legal representative were
he Defence team that he

e to be present? That would

take place and that the

difficulty resolved, if

a general difficulty. That

e one hand of course we were
nce of the legal

But that in certain cases for
the conduct of

the legal representative

place when he is not present.

we should continue to
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reflect on the matter, discuss the matter to
likely to have investigations being held up.
Thank you, Mr. President.

PRESIDING JUDGE FULFORD: Thank you
In fact, you jumped one ahead. We were deal
and the legal representatives being present,

which is legal representatives being present
status are being interviewed, but no matter.
submissions on that issue, but I'm going to
examination point.

Is it really the Defence position, a
paragraph 17 of the joint report, that you o
representative of an individual with dual st
there's a medical examination?

MR. BIJU-DUVAL (interpretation): Th
We did not see any utility at a medical leve

Now, moving on to the relationship b
the victim witness and his counsel. That is
Defence cannot intervene. If the person con
medical file transferred to his legal repres
comment on that. However, we do not see the
lawyer being present at a medical examinatio

PRESIDING JUDGE FULFORD: I'm going
I'm sorry, I'm going difficult on this, Mr.

the utility, but do you object?
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gether. Otherwise, we're

very much, Mr. Biju-Duval.

ing with medical examinations
rather than the next topic,
when witnesses with dual
We now have your

take you back to the medical

s | think is set out in
bject to the legal

atus being present when

at's a very brief summary.

l.

etween the person concerned,
a relationship on which the
cerned wants to have his
entative, the Defence has no
utility, usefulness, of a

n.

to ask the question again.

Biju-Duval. You may not see

Wednesday, 12 March 2008



Status Conference — Open Session

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. BIJU-DUVAL (interpretation): No

on principle.

PRESIDING JUDGE FULFORD: Thank you

The next issue -- oh, well, I'm now
else want to participate in relation to the

MR. WALLEYN (interpretation): Thank

regards the medical examination, | think tha
medical examination of a person who is being
which concerns us and is not related to the
the legal representative of the victim shoul
happy for the legal representative to attend
by him from, for instance.

Secondly, sudden the Defence wish to
who is already participating in the proceedi
general stance is of the Defence vis-a-vis v
proceedings, they refer to accusers, et cete
that by definition there is a certain tensio
Defence and the position of a victim partici
victim who may also launch a request for rep

For me, Article 28 of the Code of Et
says that a counsel may not directly address
counsel unless he has obtained the consent o
via him. So the counsel is obliged to go th
representative to obtain authorisation for a

One might discuss application of tha
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, we do not make an objection

very much.

jumping ahead. Does anybody
interviews?

you, Mr. President. As

t by definition if it is a
interviewed, it is something
harm suffered. Therefore,

d be consulted. We will be

or a doctor who is appointed

hear as a witness a victim
ngs, and we know what the
ictims participating in

ra, et cetera, | would say

n between the position of the
pating in the proceedings, a
arations.

hics covers this matter. It
the client of another

f that counsel or has acted
rough the legal

n interview.

t rule, but that is the

Wednesday, 12 March 2008



Status Conference — Open Session

=

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

general rule.

Now, if feel that the legal represen
mandate or is behaving in an inappropriate f
can always approach the Chamber.

PRESIDING JUDGE FULFORD: Thank you
submissions on this point? No.

Mr. Biju-Duval has set out the Defen
interviews and the legal representative bein
joint status are being interviewed.

Anything else on this, Mr. Bulmer?

MR. BULMER: Thank you, Mr. Presiden
on this issue, the Prosecution has taken a p
reasonable prior notice to be given to the |
the contact with a dual-status individual fo
that position is reflected in paragraphs 21
January -- the original report, if | could u
And I'm afraid | might sound like a parrot o
that, again, seeks to establish general -- r
rule, but there are operational concerns tha
of the Prosecutor that that may not be achie
additional point | would make. Thank you.

PRESIDING JUDGE FULFORD: Mr. Withop
now been dealt with, and there's been an app

The next issue is the provision of i

representative of the family or the legal gu
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tative is going beyond his

ashion, then of course you

very much. Any other

ce position in relation to

g present when those with

t. Just to highlight as well
osition with respect to

egal representatives prior to
r evidentiary purpose, and
and 22 of the 16th of

se that term to describe it.

n some of these issues, but
easonable notices of the

t made occasion to the Office

vable. That's the only

f, the live feed point has
ropriate order.
nformation to the legal

ardian of minor witnesses
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enjoying dual status.

Although submissions were put in fro
certainly on my understanding of what was sa
a conflict as such on this issue, but if any
positions now, please take the opportunity a

Prosecution? No. Defence? No. Go

A possibly more difficult issue is w
victim has no legal representation and the V
Reparations Section need to contact that ind
Victims and Witnesses Unit in that process i
protection programme.

Somewhat complicated positions were
document. Does anybody wish to take the pos
further? And | think in particular do the V
wish to participate on this issue?

Yes, Mr. Dubuisson. Do you want to

MR. DUBUISSON (interpretation): Mr.

I need to inform you that the problem lies w
internal problem in the Registry.

The problem is one which should prov

would be where VPRS receives a document whic

one reason or another they cannot recontact
additional information.
As you know, we also work through in

happen that we fail to find the person who a

ICC-01/04-01/06

Page 75

m all involved in this,

id there didn't appear to be
body wishes to develop their
t this point.

od.

here a victim applicant or a
ictims Participation and
ividual, and the role of the

f the individual is in the

set out in the -- in the
ition set out there any

ictims and Witnesses Unit

floor first then.
President, with much regret

ith me. It's a problem --

e quite rare. The situation

h is not complete, and for

the person to obtain

termediaries, and it could

ssisted in the completion of
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the form and we have to find another way.

For us the principle is that the rep
framework of protection. However, if VPRS h
try and recontact the person through the int
we believe that there are two conditions whi
providing the services which we do to the pa

First of all, it is important that o
fact of the matter, it must be stated on the
not wish his identity to be revealed to the
In that case, then, we could indeed play a r
provide the information to the VPRS, VPRS mu
that person that -- to the legal representat
the proceedings on one side or on the other.
or subject to that condition, we could move
reserve to provide information.

It strikes us that it is not necessa
where it is said that contact with the Prose
desired. Itis possible that that does not
it has been omitted or the utility was not s
case we believe it would be not up to us to
rather, up to the Chamber to make a ruling.

The problem is quite simple, but | s
arise very early. But as we were asked to p
quite complete and this detail, this hypothe

that time that we wrote the document we didn
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Page 76

ort is confidential in the

as done all that it can to

ermediary but fails to do so,

ch we must respect in

rties.

n the form, and this is a
form that the person does

Prosecution or the Defence.

ole. What is more, when we

st undertake not to reveal to

ive that they play a role in
Based on that condition --

from our usual position of

ry that there be a document
cution or the Defence is not
figure on a document because
een at the time, in which

make a determination but,

uspect that it will only
roduce a document that was
sis was also included, at

't have the solution, but |
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think that one can certainly be found should

PRESIDING JUDGE FULFORD: Thank you,

Any submissions from anyone else on

The last two issues under this headi
representative of the prosecution or the --
representative of an intention to make a ref
last issue, providing the provision of infor
Witnesses Unit to the legal representatives
the guardian of minor witnesses in the progr
those points there seem to be no substantive
in the joint document, but now is the moment
points they wish to make. Is answer is no.

Thank you all very much for your hel
that document. Where there are areas of dis
address them and provide, as it were, a defi
an extremely helpful exercise for which we'r

Mr. Withopf, the final matter that |
Prosecution is this: If it's unfair or impr
it now, you only have to say and we can put
let's see how we do.

In -- and can | stress that this is
of information in relation to witnesses made
disclosed to the Defence. | don't give thei
includes 26 witnesses, the identities of who

are then eight witnesses who come after the
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the instance ever arise.

Mr. Dubuisson.

this topic?

ng, informing the legal

sorry. Informing the legal
erral for protection, and the
mation by the Victims and

or the -- of the family or
amme, in relation to both of
observations that were made

if anyone has any additional

p in relation to compiling
agreement the Chamber will
nitive version, but that was
e grateful.

want to raise with the
actical for you to deal with

it over till tomorrow, but

in a confidential provision

on the 4th of March,

r names, but is a list which

m have been revealed. There

26 whose names have not been
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revealed.

In relation to those witnesses, Mr.
anticipated that protective measures will be
referrals been made to the Victims and Witne
of those witnesses and, if so, how many?

MR. WITHOPF: Mr. President, your Ho
guestions. | hand over to my colleague Ms.

PRESIDING JUDGE FULFORD: Yes, Ms. S

MS. SAMSON: Your Honours, | can adv
eight witnesses to which you are referring,
five. They happen to be the first five, num

PRESIDING JUDGE FULFORD: Each of th

MS. SAMSON: | apologise. | don'th
hand. It's certainly information that we pr

February and 13th February hearings.

PRESIDING JUDGE FULFORD: Right. So
these witnesses have all been covered during
the 12th and 13th of February.

MS. SAMSON: That's correct. | simp
three that appear on this list, which are 32
not yet been made. Numbers 33 and 34 are at

| expect, during a hearing tomorrow, and num
addressed during those hearings. A referral
him either.

PRESIDING JUDGE FULFORD: Ms. Samson
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Withopf, first of all is it
sought and, if so, have

sses Unit in relation to any

nours, we can answer these

Samson.

amson.

ise at the moment that of the
referrals have been made for
bers 27 through to 31.

e referrals, please?

ave is that information at

ovided during the 12th

that's -- that's all --

the confidential hearing on

ly add that for the last

, 33, 34, that referrals have
issue and will be discussed,
ber 32 has -- had also been

has not yet been made for

, | anticipate that the
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1 Prosecution's position will be that full dis

2 dependent on the implementation of protectiv
3 MS. SAMSON: Yes, that's correct, yo

4  if | may, that to the extent that we can dis

5 been made with respect to a certain number o
6 the first five. Disclosure of their materia

7  Thursday, March 20.

8 PRESIDING JUDGE FULFORD: Good.
9 MS. SAMSON: And we've anticipated a
10 Prosecution that protection will be afforded
11 | may -- | need to add one more piec
12  puzzle which is very recent and affects one
13  I'm -- that are intended for disclosure next
14  list, the trial witness list, that's number

15 going to be removed from the Prosecution tri

16 PRESIDING JUDGE FULFORD: Mr. Withop

17 as depressed as | had done earlier this morn
18 certainly in relation to most if not all of

19 isinhand. And when | say that, that's by

20 the 23rd of June.

21 That, I think, brings to a conclusio

22  matters that are to be raised by the Bench.
23 let me know if I've missed anything, but bef
24 anything in public session which any of the

25 wish to raise?
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closure of materials is

€ measures.

ur Honour. | add, however,
cuss this now, orders have
f these witnesses, in fact

Is will take place next

s between the VWU and the
to them.

e of information to this

of the five witnesses that
week, and that's on the

28. He's Witness 156. Heis
al witness list.

f, I needn't have felt quite
ing. It's clear that

these witnesses the position

reference to a trial date of

n all or nearly all of the
| ask the legal advisor to
ore we rise today is there

parties or the participants
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Yes, Mr. Withopf.

MR. WITHOPF: 1| believe still open t
1.8, the use of the parties and participants
may need to be determined prior to the comme
Prosecution actually has a strong interest t
context.

PRESIDING JUDGE FULFORD: Do you wan
court or to communicate it to the Chamber?

Mr. Withopf. If it can be done shortly now,

list.

MR. WITHOPF: It can be done shortly
minutes.

PRESIDING JUDGE FULFORD: Good. Wel
you.

MR. WITHOPF: I'm very grateful tore
Mr. President, your Honours.

The first point | wish to make in th
reminder than setting out a new issue. Itr
protocol. We believe, the Prosecution belie
protocol needs to be finalised as soon as po
for the parties and also to the participants
the necessary time to enter the data as requ
attention of your Honours to and pending app
Prosecutor on metadata in respect of the sou

I'm raising this -- it may sound lik
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o be discussed is agenda item
and further subjects which
ncement of trial, and the

o raise a few points in this

t to it raise those in open
We're entirely in your hands,

do set out your shopping

now. It may take me five

I, do so then, please. Thank

this opportunity,

is context is more a signed
elates to the e-court

ves, that the e-court

ssible in order to provide
the early opportunity and
ested, and | draw the
lication of the Office of the
rce of materials.

e a minor issue, but for our
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daily work it's actually quite important mat
PRESIDING JUDGE FULFORD: I'm sorry

Is this something that is resolved -- there

Chamber which we were proposing to file with

relation to metadata issues. Is it that you

submissions to make or that you just need us
MR. WITHOPEF: | principally just nee

Honours, is to deliver a decision.

PRESIDING JUDGE FULFORD: | can unde

decision -- I'm just going to lean forward a
tomorrow.
MR. WITHOPF: That I'm very happy to

has a serious impact on our daily work.

PRESIDING JUDGE FULFORD: Yes. Righ

MR. WITHOPF: Thank you very much, M
The further subjects, and now I'm co
questions that have been put to us, further
be determined prior to the commencement of t
We have identified a number of matte
higher importance. Some of them are less im
all consider them being of such practical na
addressed.
There are a number of issues in Regu
in addition to the ones that have been dealt

Bench, there are a few ones that have not be
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ter to be decided upon.

to interrupt, Mr. Withopf.
is in fact, a decision of the
in the next 24 hours in
have you've got further
to deliver a decision?

d you, Mr. President, your

rtake that you'll have our

minute. It will be filed

hear, because as | said, it

t. That will be dealt with.

r. President, your Honours.
ming to the heart of the
subjects that may require to
rial.

rs. Some of them are of
portance. Nevertheless, we

ture they need to be

lation 55, and these issues,

with by the Honourable

en dealt with, and there's no
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indication at this stage whether the Bench a
obviously does not have to deal with some of
specifically make reference to the issue abo
guestioning of witnesses, the length of cont

presentation in evidence in summary form. A

whenever the Chamber wishes to decide on the

significance in respect of our daily work.

In this context, the Office of the P
be informed where possible as to whether the
is known as a Pre-Trial Conference at the ad
reference to Rule 73 bis of the ICTY's Rules
and | make, in particular, reference to that
deals with the determination of the Chamber
the Prosecution will call, and it also cover
available to the Prosecution for the presenc

live issues, and we would appreciate to get

PRESIDING JUDGE FULFORD: Mr. Withop

first of all.

Thus far it has been wholly unnecess
think | can say on behalf of all three of us
and grateful by the way in which all counsel
succinct in the presentation of arguments to
Bench would be adverse to imposing time limi
evidence they don't seem to be necessary. |

opposite effect. If you set a time limit, ¢
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ctually is prepared, and it
these matters. |

ut the length of the

ent of legal argument, or the
gain, these are issues

m they will of great

rosecutor would also like to
Chamber intends to hold what
hoc tribunals. | make

of Procedure and Evidence,
rule, because this rule

of the number of witnesses

s aspects on the time

e of evidence. Again, very

to know as soon as possible.

f, if | can deal with those

ary to impose time limits. |
that we have been impressed
have been focused and

date, and | suspect that the
ts when certainly on present
ndeed, it can have the

ounsel tend to expand their
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arguments so that they take up all the time
So it can act in a contrary fashion.
Now, if you're saying it's absolutel
this in advance then we'll do so, but there
intention behind not -- behind the Bench not
really before it emerges as something which
So do | take it from your physical r
that you're not positively encouraging us to
MR. WITHOPF: I'm very happy to say,
hoping to trigger exactly the reaction you h

you very much.

PRESIDING JUDGE FULFORD: In relatio

| mean, absolutely. | think on earlier occa
may well be important at an appropriate date
the trial to have a hearing in court where w
the mechanics as to what is going to happen
that everything is in place, and in the part
encourage that, we will certainly identify a

Anything else, Mr. Withopf?

MR. WITHOPF: A few further matters.
use of visual aids, which relates -- obvious
reaction, Mr. President, | understand that t
also being an important issue.

The Office of the Prosecutor intends

aids for the purpose of the upcoming trial,
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that's been made available.

y necessary for us to address
had been an element of
raising this as an issue
requires intervention.

eaction to this, Mr. Withopf,
impose time limits?

Mr. President, that | was

ave provided us with. Thank

n to a Pre-Trial Conference,
sions we've indicated that it
before the commencement of
e can look very carefully at
during the trial to make sure
ies and the participants

date for that hearing.

One of them deals with the

ly evident from your physical

he Chamber considers this

to use a number of visual

and in this context | believe
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submissions of the parties and participants
of visual aids may be helpful for the Trial
matter. | raise just as a -- by way of exam
materials can actually be used to put togeth
to come from the body of evidence that's bei
Bench, that's being disclosed to the Defence
information? | just put this question to yo
importance of this issue.
And of course it also is a question
Do visual aids need to be provided to, and |
"disclosed" to the Defence, and, if so, as t
PRESIDING JUDGE FULFORD: Mr. Withop
interrupting again.
From a practical point of view, woul
been discussions between the Prosecution and
participants on this sufficiently in advance
that there are no difficulties with the mode
have in mind, because it may be there will b
will be no need for a ruling from the Chambe
cross-party talks, as it were, on this point
MR. WITHOPF: We will certainly foll
PRESIDING JUDGE FULFORD: Can you ma
to Ms. Mabille, Mr. Walleyn, Ms. Bapita, et
well in advance what you have in mind so tha

sufficiently in advance for this to be resol
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in respect of the definition
Chamber to determine on this
ple the question what

er visual aids. Does it need
ng provided to the Honourable
, Or can it be any other

u to illustrate the

that is disclosure related.
deliberately avoid the term
o when.

f, please forgive me

dn't it be best if there have
the Defence and the

of the trial to make sure

s of presentation that you

e no disagreement and there
r? So could we encourage
2

ow that suggestion.

ke sure that you've spoke be
cetera, so that they know

t objections can be raised

ved.
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Speaking for myself, Mr. Withopf, |
use of visual aids. If there are things tha
Bench a better understanding of the facts in
encourage. Of course | underline the word -
fair." But so long as it's fair, then all o
be used where possible.

MR. WITHOPF: Thank you, Mr. Preside
to raise in this context is the interpretati
testimony.

| put to you, Mr. President, your Ho
question: Is the Trial Chamber considering
similar to the provision of Rule 92 bis in t
and Evidence?

At this stage it doesn't appear to u
law is supporting such an idea. Nevertheles
point.

And a second issue in the same conte
question, and | think this one is even more
easier practical issue, would the Trial Cham
parties to make their withesses confirm thei
further examination-in-chief by the submitti

precondition that the other party's given th

cross-examine the witness? This has a numbe

least one, obviously, shortening the trial p

Again, | just raise this, | flag thi
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would strongly encourage the
t are fair that can give the

the case, that is to be

- the words "so long as it's

f the new technologies should

nt. A further point | wish

on of Rule 68, prior recorded

nours, and this is just the
the use of written statements

he ICTY's Rules of Procedure

s that the law -- the ICC's

s, it's worth raising this

xt, and it's a similar

relevant and may become
ber be prepared to allow the
r written statements without
ng party, obviously under the
e opportunity to

r of advantages, and not the
roceedings.

s, but for the Office of the
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Prosecutor this is a live issue.

PRESIDING JUDGE FULFORD: That's lik

to be very contentious, | think, Mr. Withopf
positive Prosecution application to proceed
specified witnesses so that the issue can be
in principle by reference to a particular ap
witnesses. So you're going to have to take

If that's a course of action you wis
please put in a filing so the Defence can de
much.

MR. WITHOPF: That's understood, Mr.

A further point, and this is the sec
information, a further point relates to the
give you a number of examples.

The first one pertains to the questi
of the audio -- of the audio on video footag
of the working languages of the court or in
understands.

The second point in this context, ju
questions come with the use of video materia
Whether the full transcript of a video needs
Prosecution realise on a portion only. The
Mr. President, your Honours, arises in the ¢
containing potentially exculpatory informati

The third point in this context is t

ICC-01/04-01/06
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ely to be -- that is likely

. | -- this would need a

in that way in relation to
dealt with in principle, but
plication for particular

the initiative on this.

h to be followed, could you

al with it. Thank you very

President.
ond last one, for your

use of video materials, and |

on whether or not transcripts
e need to be provided in one

a language the accused

st to illustrate what

Is, is the following:

to be provided if the
same question obviously,
ontext of video materials
on.

he question whether
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transcripts of video materials need to be pr
fall within the ambit of Rule 77.

And finally, and this is a very impo
would enjoy and would be happy to get clarif
operate the video materials in court. This
that's also put to the Registry. And if it
arises whether the Registry can confirm that
video materials.

These are very practical questions.

PRESIDING JUDGE FULFORD: | think it
Mr. Withopf, I'm afraid. It certainly isn't
reaction from the Bench now, and | imagine t
reflect and consider this carefully.

Two weeks for submissions?

MR. WITHOPF: Mr. President, we alre
filings to be made two weeks from now. Can
from now?

PRESIDING JUDGE FULFORD: Three week
Friday, three weeks' time.

And a response two weeks thereafter,

MS. MABILLE (interpretation): Yes,

PRESIDING JUDGE FULFORD: Anything e
Mr. Withopf?

MR. WITHOPF: The very last point, a

point. There are a number of questions surr
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ovided for materials that

rtant technical aspect, we
ication as to who will

is obviously a question

is the Registry, the question

it can operate excerpts of

's going to need a filing,
susceptible to a quick

he Defence would wish to

ady have quite a number of

| ask you for three weeks

s from now. So we'll say

Ms. Mabille?

Mr. President. Thank you.

Ise on your list,

nd it will be a very short

ounding the provision of Rule
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1 102(D), namely in respect of the implementat
2 provision that the Defence shall always be t
3 right to be the last to examine witnesses.

4  one applies the content of examination-in-ch
5 re-examination, in practice will actually re

6 frankly, and the Office of the Prosecutor wo
7 possible, information from the Trial Chamber

8 matter are.

9 PRESIDING JUDGE FULFORD: 4.00 p.m.,

10 MR. WITHOPF: Understood, and we wil

11 speakers).

12 PRESIDING JUDGE FULFORD: Defence a

13 Thank you very much.

14 MR. WITHOPF: This basically conclud
15 matter. | now have a question. There's sti
16 application in respect of previously Article

17 question is just the following: Whether the

18 to be made either today or tomorrow. We can

19 PRESIDING JUDGE FULFORD: Would it b

20 this tomorrow, Mr. Withopf? They need to be

21 going to be a closed session tomorrow anyway

22 conveniently at that time if that's acceptab
23 MR. WITHOPF: It is acceptable for u
24 not necessarily see the need to address thes

25 We can address --
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ion into practice of the

he last one and have the
This is a question where if
ief, cross-examination, and
sult in some confusion, very
uld like to get, where

what their views on this

three weeks' time.

| file some -- (overlapping

fortnight afterwards, please.

es our submissions on this

Il the issue of the pending
54(3)(e) documents, and my
Chamber expects submissions
do it any time.

e convenient to deal with

dealt with, and there's

. So we could deal with them
le to you.

s. | wish to add that we do

e matters in closed session.
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PRESIDING JUDGE FULFORD: Simply dea

MR. WITHOPF: With them simply in ad

that have been raised in their respective fi
would be short.

PRESIDING JUDGE FULFORD: How long w

MR. WITHOPF: Not more than ten minu

PRESIDING JUDGE FULFORD: Just give

Do so, Mr. Withopf.

MR. WITHOPF: In that respect, Mr. P

colleague Ms. Solano will make our submissio

MS. SOLANO: Your Honours, | will be
that have been raised by the Defence in the
applications to have admitted as incriminati
were formally under 54(3)(e) -- Article 54(3

The first one of those is a complain
Prosecution has failed to apply for an exten
disclosure with respect to these documents,
Prosecution simply would like to refer the D
decision of 13 December 2008 in which, in th
Chamber determined, actually instructed, the
applications to rely on these materials as i
disclose them to Defence rather than to requ
limits.

The second point, your Honours, conc

Defence that the Prosecution has not provide

ICC-01/04-01/06
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| with them on the papers.
dressing the Defence concerns

lings, and the submission

ill that take?
tes.

me a moment.

resident, your Honours, my
ns.

referring to four points
responses to both our

ng evidence documents which
)(e) restrictions.

t by the Defence that the
sion of the time limits for

and in this regard the

efence to the Chamber's oral
e Prosecution's reading, the
Prosecution to bring
ncriminating evidence and

est extensions of time

erns the complaint by the

d the dates on which the
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documents which are subject to these two app
the Prosecution.

In this regard, your Honours, we wou
Prosecution's view, the date on which these
not relevant for the purposes of these appli
submits that in deciding whether these appli
not, what the Trial Chamber should determine
has enabled disclosure of these materials to
time prior to the trial in order to allow th
adequately pursuant to Article 64(3)(c).

At this stage, your Honours, given t
late June, the Prosecution submits that the
time to prepare adequately where these 17 do
should finish the second point by emphasisin
which run to a total of 76 pages, 12 have al

Defence for their potentially exculpatory or
really reduces, if | may be allowed to use t
new materials that the Prosecution would see
evidence to about five documents and 20 page

The third point, your Honours, we wa
clarification. The Defence has raised in th
documents that they have had access to conta

Defence were concerned that the Prosecution
that these documents are redacted.

In this regard the Prosecution would

ICC-01/04-01/06
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lications were collected by

Id like to state that in the
documents were collected is
cations the Prosecution
cations should prosper or

is whether the Prosecution
the Defence with sufficient

e Defence to prepare

he envisioned trial date of
Defence would have sufficient
cuments are concerned, and |
g that of these 17 documents
ready been disclosed to the
Rule 77 content, and this

hat word, the amount of the

k to rely on as incriminating
S.

nted to raise is in fact a

eir responses that the

in redactions, and the

had failed to flag the fact

like to explain to the
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Chamber and the Defence that these redaction
of the documents themselves, and this is the
does not declare them when -- when disclosin
filing them as annexes to its applications t

By and large, your Honours, these do
they contain potentially exculpatory or Rule
affected by the redactions imposed by the pr
be more precise, there are, in the Prosecuti
17 documents that contain either potentially
Rule 77 information or both. Nine of these
these documents these portions have not been
In the case of three documents, in the Prose
provider has made redactions that do affect
or Rule 77 content of the documents, and the
go back to the provider and request that mor
so that the Defence can have access to this

The final point, your Honours, raise
responses is the question of whether the Pro
even apply to introduce as evidence material
Article 54(3)(e) of the Statute.

In this regard, your Honours, we wou
read Article 54(3)(e) together with Rule 82
Evidence, which if read together, in our vie
that the OTP -- that the Prosecution would s

were originally obtained under Article 54(3)
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s were made by the providers
reason why the Prosecution
g them or when making --

o the Chamber.

cuments, to the extent that
77 information are not
oviders of the documents. To
on's analysis, 12 out of the
exculpatory information or
documents -- for nine of
redacted by the provider.
cution's assessment the

the potentially exculpatory
Prosecution is preparing to

e discreet redactions be made
information.

d by the Defence in the
secution should be allowed to

s which it obtained under

Id encourage the Bench to
of the Rules of Procedure and
w, do create the possibility

eek to rely on materials that

(€).
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That would be all, your Honours.
PRESIDING JUDGE FULFORD: Any respon
MS. MABILLE (interpretation): No, M
that | have some difficulty following or fin
not have any observations to make.
PRESIDING JUDGE FULFORD: |don't wa
Ms. Mabille. Do you want to have time to pu
you found difficulties finding the document
you --
MS. MABILLE (interpretation): Mr. P
we have provided a response, and we did so o
and so we limit ourselves to these observati
PRESIDING JUDGE FULFORD: Well, than
Anything else from anyone else? No.
Ms. Mabille.
MS. MABILLE (interpretation): Mr. P
worried as to the time, but we have a seriou
to what the Chamber requested of us. We app
Prosecutor with regard to the agreed facts,
Prosecutor -- we have to approach the Prosec
the experts.
We cannot make any progress now for
Office of the Prosecutor and the Defence hav
to the confidentiality of the discussions.

all discussions that we have on agreed facts

ICC-01/04-01/06
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se to this, Ms. Mabille?
r. President. | must say

ding the document, so | do

nt to be unfair on you,
tin a response in writing if

today? We'll certainly give

resident, it seems to me that
n the 10th of March, 2008,
ons, Mr. President.

k you very much, Ms. Mabille.

resident, | am somewhat

s concern to raise pursuant
roached the Office of the
and we have to approach the

utor again today regarding

the -- for this reason: The
e not come to an agreement as
The Defence position is that

are confidential and shall
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remain so until we have come to an agreement
will disclose or transmit to the Chamber it

is our position. Accordingly, anything outs
remain confidential.

The Office of the Prosecutor is not
position. The Office of the Prosecutor cons
may well be confidential, but under the issu
restrictions particularly that since we're n
we should submit the point to the Chamber fo

| shall not go into further detail o
thinks that it is clear that -- I'm sorry.
argument that the Prosecutor raised with us.

The Prosecutor said that the Chamber
the seal of confidentiality on our discussio
would be able to provide the information you
confidentiality from. Those are the Prosecu

Therefore, your Honour, we have deci
the Office of the Prosecutor, because it giv
within these discussions. | am saying this
regard to the experts, | have the same conce
discussions must remain confidential until b
agreement on a point, at which point we shal
Chamber.

If the confidential is lifted from a

case | would like to inform the Chamber that

ICC-01/04-01/06
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. The only thing that we
the agreement itself. That

ide such agreement shall

in agreement with our

iders that our discussions

e is a certain number of

ot in agreement on one point,
r determination.

n this point. The Defence

| forgot to raise another

may itself ask us to lift

ns, and then the Prosecutor
have asked us to leave the
tion arguments.

ded not to talk further with
es us no margin for security
because | consider that in
rns more or less. All our
oth parties come to an

| then submit it to the

Il our discussions, in that

my team has decided that we
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will stop talking with the Prosecutor.

| did not wish you to be surprised t
coming to an agreement.

PRESIDING JUDGE FULFORD: Ms. Mabill
have you've raised this for the Chamber, and
should do so.

Mr. Withopf, in reality, is this eve
these conversations, in a sense robing room
ever find their way back to the Chamber? If
agreed facts, not facts which the Chamber is
agree, but facts which the parties are able
be reached, and of course we would encourage

reached then agreement is reached and the tr
Chamber agrees with the approach, on the bas
the facts can't be agreed, the Chamber can't

So do you envisage, in fact, a situa

have to bring to us the content of what pass
Ms. Mabille in those discussions?

MR. WITHOPF: Mr. President, your Ho
situation. | have been in such a situation.

ICC, and that's the reason why the Office of
the sole reason, but it's one of the reasons
Prosecutor has taken the approach it has tak
consideration. Of course the Office of the

favour of continuing the discussion on agree
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hat we have not succeeded in

e, I'm very glad that you

entirely right that you

r an occasion in relation to
talk, would ever or should
-- we're talking about
forcing the parties to

to agree. If agreement can
this, if agreement can be
ial goes on, so long as the
is of those agreed facts. If
force the parties to do so.
tion where you would ever

ed between you and

nours, | have been in such a
Obviously not before the
the Prosecutor -- that's not
why the Office of the

en after very careful

Prosecutor is very much in

d facts for the very many
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obvious reasons. However, full confidential
Prosecutor finds extremely problematic for a
It's not the experience lawyers with
Prosecutor have made in the past before inte
respective home country jurisdictions that a
to make the Office of the Prosecutor actuall
agreement that any discussions and any detai
remain confidential. This was a completely
within the Office of the Prosecutor, to most
The second point: Even if there is
in trial the issue may again come up, and th
interpretations on the agreement and on the
this is again something where the Office of
concerned to enter into an agreement, into s
the Defence that everything is confidential.
Of course we consider when we meet M
and other Defence lawyers on the Defence tea
their meeting rooms, we have no intention to
information to the Trial Chamber, but in no
that there may come a time and there may be
the Prosecutor considers it's necessary in t
disclose such information to the Bench.
So the Office of the Prosecutor, to
very principled approach after careful consi

such an agreement. And if | may clarify a |
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ity the Office of the

variety of reasons.

in the Office of the

rnational tribunals in their

ny Defence has gone so far as
y sign, sign a formal

Is of these discussions

new approach to all lawyers
of them.

agreement on facts, later on
ere may be different

scope of the agreement. And
the Prosecutor is very

uch a strong agreement with

s. Mabille and the co-counsel
m in our meeting rooms or in
deliberately disclose this
such occasion we can exclude
a reason that the Office of

he interests of justice to

keep it short, has taken a

deration to not enter into

ast point that it may be a

Wednesday, 12 March 2008



Status Conference — Open Session

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

misunderstanding on the side of my learned f
was never the intention of the Office of the
facts that are not agreed upon for determina
It obviously doesn't fall within the range o
Chamber.

This is the Prosecution's submission

PRESIDING JUDGE FULFORD: Well, Mr.

It seems to me we can't force the pa
similarly, we can't force the parties to ent
agreements in relation to the discussions th
another.

It may be that there are other ways
Proposals as to agreed facts can be made and
meetings and discussions between the parties
proposals in the areas which you believe are
be sent to Ms. Mabille for her consideration
suggested amendments to that list. So the f
to sit down in a room together to have detai
hope will not prevent sensible suggestions b
and sensible responses being received to tho
would encourage the parties to find other wa
will stop witnesses being brought unnecessar
evidence and this then turns out that their

MR. WITHOPF: This is another point,

that actually was subject -- subject matter

ICC-01/04-01/06
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riends from the Defence. It
Prosecutor to provide the
tion to the Trial Chamber.

f functions of the Trial

on this matter.

Withopf, thank you for that.
rties to agree facts and,

er into confidential

at they have with one

of dealing with this.
responded to without

. You can draft a list of
susceptible to agreement to
and for any agreement or
act that you may not be able
led discussions about it |
eing made as to agreements
se suggestions, and so |

ys of dealing with this which
ily to The Hague to give
evidence is not in dispute.
Mr. President, your Honours,

of the discussions between
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the Office of the Prosecutor and Ms. Mabille
The Defence so far in this respect h
without the full disclosure of all materials
stand corrected if I'm misrepresenting what
Defence point of view, even afterwards the D
position to agree on the content of future t
This is one further point, and since
provide the Trial Chamber with information o
rightly so, | wish to add a further element
As you may recall, Mr. President, yo
came up -- or it was made a big issue by my
Defence that there are further investigation
and that this matter hampers the discussions
For the full information of the Tria
Prosecutor has undertaken, has undertaken to
the present proceedings would never be used
proceedings following the suggestion of the
the Prosecutor has accordingly informed my |
Defence about this undertaking, and despite
friend from the Defence continues to have a
have a serious problem with this issue. All
are sort of hampered by a whole series of co

learned friend from the Defence.

PRESIDING JUDGE FULFORD: Thank you,

propose this way of proceeding on this, that
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as taken the approach that

, and even at a stage, and |
-- misrepresenting the
efence would not be in a
estimony.

my colleague has chosen to
n this subject matter, and

to this whole suggestion.

ur Honours, the big issue
learned friend from the

s against Mr. Thomas Lubanga
on agreed facts.

| Chamber, the Office of the
agree that agreed facts in

in any other potential future
Trial Chamber. The Office of
earned friends from the

this undertaking my learned
-- Or appears to continue to
discussions on agreed facts

nsiderations raised by my

Mr. Withopf. I'm going to

we with await the complete
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disclosure of the Prosecution case, and you
to receive some final immovable dates in rel
disclosure has taken place, at a Status Conf
advance of the trial we will return to this
can -- can be made to ensure that witnesses
this court from Africa. But in the meantime
communicate to each other, I'm not necessari
"discussion," but to communicate with each o
two outstanding issues of the joint instruct
agreement of facts, because otherwise time a
wholly unnecessarily expended.

MR. WITHOPF: That's well understood
limits | have described, we'll certainly giv

Before | conclude there's one other

to this matter my colleague Mr. Bulmer wants

PRESIDING JUDGE FULFORD: Yes. I'm

further we can take it this afternoon. |th
unfair on the interpreters. And there were
from the other side of the court.

I'm very sorry about this. We're go
Itis -- it is simply intolerable for the in
work very hard, and we will have to have a s
tomorrow morning, I'm afraid.

And so the Defence know, there is to

tomorrow in relation to protective measures.
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are very shortly indeed going
ation to this. Once full

erence sufficiently in

issue to see whether progress
are not needlessly brought to
, We encourage the parties to
ly going to use the word

ther to try to resolve these

ion of experts and the

nd resources are going to be

, Mr. President, and with the
e it an extra effort.

aspect completely unrelated
to very briefly address.
really not sure how much
ink it's now becoming very

some other issues, | think,

ing to have to break off now.

terpreters who have had to

hort open hearing at 10.00

be an ex parte hearing

Because this is a public
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session, | cannot say anything more about it
there is discussions between the Defence and
in relation to that hearing can be provided

Good. We'll adjourn now and sit aga
Thank you very much.

The hearing ends at 4.30 p.m.
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than | just have, but if
the Prosecution, some detail
to Ms. Mabille.

in at 10.00 tomorrow morning.
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