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     1         International Criminal Court 

     2         Pre-Trial Chamber I 

     3         Situation Democratic Republic of the  Congo - ICC-01/04-01/07 

     4         Status Conference - Open Session 

     5         Friday, 14 December 2007 

     6         The hearing starts at 5.29 p.m. 

     7         COURT USHER:  All rise.  The Interna tional Criminal Court is now 

     8    in session.  Please be seated. 

     9         JUDGE STEINER:  Please let the detai nee in. 

    10         Just one minute, because I'm -- I'm trying to log on. 

    11         So this Status Conference is held in  accordance with Rule 121 of 

    12    the Rules of Procedure and Evidence in wh ich the parties to the 

    13    proceeding -- to the case of the Prosecut ion versus Mr. Germain 

    14    Katanga will discuss the different stages  of the disclosure 

    15    proceedings that lead to the confirmation  of the charges hearing. 

    16         I would like to welcome you all, in particular Mr. Hooper, who 

    17    has been recently appointed for Mr. Katan ga, as Defence counsel of 

    18    Mr. Katanga.  So welcome to this hearing.   And I would like to ask 

    19    those appearing for the Prosecution, the Defence, and the Registry to 

    20    introduce themselves, please, starting by  Prosecution. 

    21         MR. MacDONALD:  Thank you, your Hono ur.  I will be assisted for 

    22    this hearing by Ms. Florence Darques-Lane , Anneliek Hendriks, 

    23    Ms. Krisztina Varga, Mr. Ibrahim Yillah, and Nicholas Leddy.  And my 

    24    name, Eric MacDonald.  Thank you. 

    25         JUDGE STEINER:  Mr. Hooper, for the record. 
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     1         MR. HOOPER:  Yes.  David Hooper, ass isted by Caroline Buisman. 

     2         JUDGE STEINER:  Thank you very much.   Representatives of the 

     3    Registry. 

     4         MR. DUBUISSON (interpretation):  Tha nk you, your Honour.  On the 

     5    Registry Bench you have Bibiana Becerra-S uarez, and Paul Roussos.  I 

     6    am Marc Dubuisson.  I'm representing the Registrar. 

     7         JUDGE STEINER:  Thank you very much.  

     8         This is the first hearing on disclos ure matters that is held in 

     9    the presence of Mr. Hooper.  I understand  that for these first two 

    10    hearings Mr. Hooper had some prior profes sional commitments that 

    11    prevented him from being at the seat of t he court last Wednesday.  I 

    12    would like to emphasise right now that as  shown by the case of 

    13    Prosecution versus Mr. Thomas Lubanga Dyi lo, that proceedings of this 

    14    case in the coming two months will be ver y time-consuming, and that 

    15    his presence at the seat of the court wil l be necessary quite often. 

    16    I expect from the Defence counsel to make  its utmost to be available 

    17    in this regard and to adjust any prior pr ofessional commitments that 

    18    he might have at this stage. 

    19         May I expect this from you, Mr. Hoop er? 

    20         MR. HOOPER:  I understand full well the reasons for that.  I 

    21    think I've indicated, certainly in a conf idential document, but I 

    22    don't mind making it plain, my position o ver the -- the next weeks. 

    23    Being an independent, I suppose, lawyer a nd advocate one gets an 

    24    appointment, but this takes a little whil e to, as it were, disengage 

    25    from other necessary commitments. 
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     1         I was aware of those commitments, an d one of them involves the 

     2    conclusion of the Prosecution case in a c ase before the ICTR, which is 

     3    due to start in mid-January.  I know from  experience how long that 

     4    will take.  It will take about three week s.  There may be a little 

     5    lead time to that, but I hope that -- as in discussions with the 

     6    Registry earlier that if there are oral h earings, that, in fact, we 

     7    hope to at least have a regime within the  team which will not 

     8    inconvenience the Court.  I can put it li ke that.  So that's something 

     9    that's in development at the moment, but I'm aware of the Court's 

    10    concerns. 

    11         I was also in useful discussion with  Mr. MacDonald just a moment 

    12    ago as to the number of witnesses that mi ght be called, and I'm not 

    13    going to say what those are, but it's a r elatively modest number.  So 

    14    we've got a fairly good appreciation of t he -- at least the evidence 

    15    side to the case.  So I hope all things b eing equal, that the Court 

    16    will not be unnecessarily inconvenienced by my pre-existing 

    17    commitments. 

    18         For my part, obviously it assists if  there is a degree of 

    19    understandable liaison between myself and  other parties in the case, 

    20    and not least of all the Court, and perha ps there might be a way 

    21    whereby we can have an effective liaison or discussion in terms of to 

    22    some extent the Court assisting me, but a lso me being able to fulfil 

    23    my obligations to the Court. 

    24         What I can say is that I don't antic ipate there will be 

    25    difficulties that will prevent the genera l projected scheduling of the 
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     1    case. 

     2         JUDGE STEINER:  Thank you very much.   I very much appreciate your 

     3    efforts, Mr. Hooper.  And as you have see n, the first disclosure notes 

     4    were filed yesterday, and therefore the s ystem of disclosure between 

     5    the Prosecution and the Defence is alread y in motion.  I would like 

     6    for this hearing to clarify some points i n this regard so as to start 

     7    operating with a clear disclosure system from now on, which is a 

     8    system that differs a little bit of the n ational systems on 

     9    disclosure. 

    10         This is important, because the start ing date of the Confirmation 

    11    Hearing has been scheduled for 28th Febru ary, 2008, and the Chamber 

    12    does not intend to postpone such a date u nless unforeseen exceptional 

    13    circumstances arise in the coming two mon ths. 

    14         First of all, I would like to inform  the parties that the 

    15    Single Judge intends to follow the practi ces on disclosure that were 

    16    followed for the purpose of the Confirmat ion Hearing in the case of 

    17    Mr. Thomas Lubanga Dyilo.  For this reaso n I would like to bring to 

    18    the attention of Mr. Hooper to the decisi on on the system of 

    19    disclosure issued by the Single Judge of 15 May 2006, the decision on 

    20    the general principles concerning disclos ure matters issued on 19 May 

    21    2006, and the decision of the Appeals Cha mber of 13 October 2006 that 

    22    relates to the latter. 

    23         Moreover, the transcripts of the hea ring held on 23 June 2006 are 

    24    also relevant, because there a system of pre-inspection and inspection 

    25    under Rule 77 of the Rules is set out. 
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     1         Finally, the Single Judge would like  to inform Mr. Hooper that 

     2    the draft protocol for the presentation o f evidence used in the 

     3    confirmation of the charges in the case o f Prosecution versus Thomas 

     4    Lubanga Dyilo will also be used in the pr esent proceedings. 

     5         As already stated, the starting date  for the confirmation of 

     6    the -- Confirmation Hearing has been set up for 28th February, 2008. 

     7    Hence according to Rule 121(3), the Defen ce must get access to all 

     8    evidence on which the Prosecution intends  to rely at the Confirmation 

     9    Hearing 30 days in advance.  That means b y 29th January, 2008.  Then 

    10    according to Rule 121(6), the Defence wil l have until 15 days prior to 

    11    the Confirmation Hearing to file its list  of evidence. 

    12         We will have time to discuss in Janu ary those questions related 

    13    to the calendar for the filing of the Def ence list of evidence and of 

    14    the Defence's requests, if any, for autho risation for redactions 

    15    pursuant to Rule 81 of the Rules in the e vidence on which the Defence 

    16    intends to rely at the Confirmation Heari ng.  Nevertheless, I would 

    17    like to emphasise right now that if the D efence intends to conduct any 

    18    mission on the field to meet prospective Defence witnesses and Defence 

    19    sources before the Confirmation Hearing, this will have to be done 

    20    sometime in January, by the -- or at the latest by the beginning of 

    21    February.  Therefore, the Defence should start making the proper 

    22    arrangements with the Registry right now.   The experience in the 

    23    Lubanga case shows that the complexity of  these arrangements may take 

    24    some time, and therefore it is necessary to right -- to start them 

    25    right now. 
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     1         So in -- before moving ahead into ma tters related to the 

     2    disclosure process, I would like to remin d both parties that according 

     3    to the decisions of the Pre-Trial Chamber  I of 8 November 2008, and of 

     4    Trial Chamber of 30 November 2007, none o f which has been subject to 

     5    leave to appeal, the practice of witness proofing is a practice which 

     6    is not allowed before this court.  Hence I wish to emphasise this 

     7    point right now in order to avoid any mis understandings, in case the 

     8    parties finally decide to rely on oral te stimony of some witnesses 

     9    during the Confirmation Hearing. 

    10         With these I conclude these prelimin ary remarks, and I would like 

    11    the Prosecution and the Defence, whether they have any comments in 

    12    relation to any of these aspects of these  preliminary remarks. 

    13         First the Prosecution. 

    14         MR. MacDONALD:  We will wait, your H onour -- sorry.  We will 

    15    wait, your Honour, for -- I understand as  the -- I understand that, 

    16    sorry, you will be discussing different t opics during this hearing.  I 

    17    reserve my comments for later on, your Ho nour. 

    18         JUDGE STEINER:  Mr. Hooper. 

    19         MR. HOOPER:  There was disclosure ma de yesterday, but we've yet 

    20    to have access to it because of the compu ter regime.  As you know, 

    21    we're going to do that as soon as we can.   But I just mention that, 

    22    because you appreciate where we are in th e year and the rest of it and 

    23    the present structure of the team.  We st ill won't -- we won't have an 

    24    effective case manager for at least -- ti ll after Christmas, I think. 

    25    In the new year. 
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     1         So I certainly take on board your Ho nour's -- the Court's 

     2    observations in respect of the need to se t the ball rolling in respect 

     3    of any Defence investigations, but we're just not in a position to 

     4    begin to calculate what those could be or  what the Prosecution 

     5    evidence is until we've completed that.  We're not in a position to 

     6    start thinking about it. 

     7         So that -- that's an immediate diffi culty, but we'll address that 

     8    mindful of what you've said, and we'll tr y to see how quickly we can 

     9    progress that particular -- particular ar ea. 

    10         Thank you. 

    11         JUDGE STEINER:  Thank you very much.   Just in order to clarify 

    12    Defence team in relation to some aspects of this -- or difficulties 

    13    for the next two months at least, I would  like to -- to ask 

    14    Mr. Dubuisson if he could give the Single  Judge an idea on how long it 

    15    will take to have the Defence with all st ructure the Defence team 

    16    needs in terms of personnel, computer, IT  training, et cetera, et 

    17    cetera, and also to give us a brief expla nation on the arrangements 

    18    for a travel to the field in case the Def ence so wishes, how long it 

    19    would take to -- to have everything arran ged for an eventual travel to 

    20    Congo. 

    21         MR. DUBUISSON (interpretation):  Tha nk you, your Honour.  As I 

    22    emphasised a while ago, the computer equi pment and software have been 

    23    provided both to the Defence team and Mr.  Katanga in detention.  What 

    24    needs to be installed -- or take place is  the training, which has 

    25    already been offered but which has been p ostponed at the request of 
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     1    the Defence team.  So we are waiting.  We  have made our proposal to 

     2    organise the training. 

     3         As to the team, as we explained by D idier Preira, the team is 

     4    complete as per the requirement for Defen ce team at the pre-trial 

     5    phase.  There is also a sum of money avai lable for investigations. 

     6         Now, with regard to missions on the ground, we should know as 

     7    quickly as possible what the Defence inte nds to do on the ground, 

     8    where they want to go exactly, what sort of assistance they want in 

     9    terms of logistics and security, and base d on what information they 

    10    give us, we will then be able to meet the ir needs.  So for the time 

    11    being we're dealing with Ituri, their ope rational needs that we need 

    12    to meet there.  And we need to meet such needs with the support of 

    13    partners, which is why it is important fo r us to know what the Defence 

    14    intend to do as soon as possible.  It is possible for us to set up 

    15    within two weeks, with two weeks' notice,  a Defence visit to the 

    16    field.    17         JUDGE STEINER:  Than k you very much. 

    18         Turning now to the evidence on which  the Prosecution intends to 

    19    rely at the Confirmation Hearing, the Sin gle Judge would like to 

    20    inform the Defence that in relation to th e disclosure of witnesses' 

    21    statements pursuant to Rule 76 of the Rul es, we will follow a system 

    22    of inter partes disclosure.  After this h as taken place, the following 

    23    must be filed with the Registrar along wi th the details of the draft 

    24    protocol for the presentation of evidence :  So first the originals of 

    25    the statements, which should be filed ex parte if redactions have been 
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     1    authorised; second, a copy of the authori sed redacted versions of the 

     2    statements, which for the time being shal l be filed confidential; and, 

     3    finally, an electronic copy of the versio n filed as confidential. 

     4         The Single Judge will rule soon on t he Prosecution request for 

     5    redactions concern -- concerning addition al witnesses, more 

     6    specifically one additional witness.  So his statement will soon be 

     7    disclosed to the Defence with redactions,  if any, authorised by the 

     8    Single Judge. 

     9         And finally, until now the Prosecuti on has explained to the 

    10    Single Judge in ex parte hearings concern ing the issue of protective 

    11    measures that it intends to rely on maybe  a maximum of 12 additional 

    12    witnesses.  For some of these witnesses t he Prosecution has already 

    13    filed requests for redactions.  In any ca se, the Single Judge has set 

    14    the date of 14th January, 2008, for any f urther request for redactions 

    15    by the Prosecution concerning evidence, i ncluding witness statements 

    16    on which the Prosecution intends to rely on the Confirmation Hearing. 

    17    This deadline also applies to any additio nal document, photograph, 

    18    book, map, or physical object on which th e Prosecution intends to rely 

    19    at the Confirmation Hearing and that must  allow inspection to the 

    20    Defence pursuant to Rule 77 of the Rules.   All requests for 

    21    authorisation for redactions concerning t his evidence must be may made 

    22    at the latest by 14th January 2008, and t he Single Judge will decide 

    23    upon them before 29th January 2008. 

    24         In this regard, the Single Judge wou ld like to remind also the 

    25    parties that those documents and evidence  on which the Prosecution 
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     1    intends to rely at the Confirmation Heari ng and which fall under Rule 

     2    77 shall be made available to the Defence  following the system of 

     3    pre-inspection and inspection set up at t he hearing that took place on 

     4    23rd June 2006 in the case of Prosecution  against Mr. Thomas Lubanga 

     5    Dyilo.  According to the system, the Pros ecution will transmit to the 

     6    Defence an electronic copy of the relevan t documents, and only if the 

     7    Defence requests the physical inspection of the documents, Prosecution 

     8    and Defence will agree on a time and loca tion for this to take place. 

     9    After this procedure is completed, the Pr osecution shall immediately 

    10    file with the Registry, one, the original s of the evidence which 

    11    should be filed ex parte if redactions ha ve been authorised; second, a 

    12    copy of the authorised redacted versions of the evidence, which for 

    13    the time being shall be filed confidentia l, and an electronic copy of 

    14    the version filed as confidential with th e data requested by the draft 

    15    protocol on the presentation of evidence.  

    16         Finally, the Single Judge has been i nformed that the Prosecution 

    17    just filed the proposed redacted version of the formatted version of 

    18    the Prosecution application for a warrant  of arrest against 

    19    Mr. Germain Katanga.  The Single Judge in tends to rule upon it -- 

    20         THE INTERPRETER:  Interpreters respe ctfully request to slow down. 

    21         JUDGE STEINER:  -- as soon as possib le so that the Defence can 

    22    get access to it as authorised by the Sin gle Judge. 

    23         So in relation to these remarks on t he procedure of disclosure 

    24    under Rule 76 and 77, I would like to hea r from the Prosecution and 

    25    then from the Defence if they have any co mments in relation to these 
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     1    remarks. 

     2         MR. MacDONALD:  Your Honour, as you mentioned, unless unforeseen 

     3    exceptional circumstances, the Confirmati on Hearing is to take on the 

     4    28th of February.  Now, against that date  you're setting, obviously, 

     5    the calendar for disclosure, and especial ly here and the -- let's put 

     6    it this way:  The difficulty, in the Pros ecution's mind, is with the 

     7    filing of all redacted material by the 14 th of June -- sorry, January 

     8    2008.  Why?  Because as you know, today's  the last day, then next week 

     9    it's a court -- official court recess, bu t beyond that, between the 

    10    21st of December and the beginning of Jan uary, it is also the 

    11    Christmas season and vacation where peopl e are going on leave.  It is 

    12    also the period of the year where most pe ople do take vacation to go 

    13    back and visit their families and usually  travel far away.  I have 

    14    staff members going back to Asia, New Zea land, some of them in the 

    15    Americas or North America, and so on. 

    16         That being said, the Prosecution, be cause of this, is losing two 

    17    weeks to continue working on the redactio ns.  And as you well know, 

    18    your Honour, redacting is not a simple ta sk.  You need to think about 

    19    it to make sure that what needs to be red acted is redacted. 

    20         Now, the Prosecution -- what I'm try ing to get at is that the 

    21    Prosecution is working to meet that deadl ine of the 14th of January as 

    22    to all the statements it intends to rely upon for the Confirmation 

    23    Hearing.  What we may have difficulty wit h are some material or 

    24    documents that are not witness statements .  Again, I understand the 

    25    Court's order.  It's in relation of docum ents to be filed or part of 
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     1    the list of evidence.  Then there's also maybe additional documents to 

     2    be disclosed within Rule 77 that may be m aterial that we will not be 

     3    relying upon that may need to be redacted  and so on. 

     4         So that being said, also there are r ealities in the field, as you 

     5    know, your Honour, as we've expressed in closed session in terms of 

     6    logistical difficulties at the very momen t, and health risks, and 

     7    these health risks - sorry - are more ser ious than we thought 

     8    initially.  We've had to pull people out.   So this is a -- may be one 

     9    of the unforeseen situation. 

    10         So this is why we're submitting that  the calendar as set and the 

    11    date of the 28th, and maybe echoing also my colleague's comments as to 

    12    his availability with prior engagements, I think that reasonably if 

    13    the Prosecution was afforded an extra two  weeks beyond the 14th to 

    14    meet its deadline, that would be suitable . 

    15         So that's the comment I wanted to ma ke in terms of the date of 

    16    the 14th.  As to the other issues raised in terms of the e-court 

    17    protocol and so on, I have no comments, y our Honour. 

    18         JUDGE STEINER:  Just a comment, but last year we had a problem 

    19    with a time limit in relation to a Defenc e team that didn't file a 

    20    document within the time limit ordered by  the Chamber, and with, let's 

    21    say, the excuse that the court recess, ac cording to -- to Defence 

    22    team, during the court recess time limits  would not run. 

    23         In my view, there is no rule saying that during the recess time 

    24    limits does not run -- do not run.  So th e Chamber is about to decide 

    25    in relation to the week that is stated as  holiday of the court, which 
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     1    is completely different.  So I think the Prosecution's not missing two 

     2    weeks but maybe just one.  But this is ju st a side comment. 

     3         MR. MacDONALD:  With the Court's per mission, if I can reply.  No, 

     4    I truly understand.  And I wasn't making the calculation two weeks off 

     5    and then that means the delays do not run  or stop, or suspended, not 

     6    at all.  What I'm saying is in practical terms this is the Christmas 

     7    period, which independently of the court recess, your Honour, which 

     8    runs for three weeks in total, but within  that time staff members go 

     9    back home.  If you're travelling, for ins tance, to visit your family, 

    10    you -- some may do it for a couple of day s.  I've done that before. 

    11    But at this period in time, usually peopl e leave for at least two 

    12    weeks.  So this is where I come from when  I mention this two weeks. 

    13         JUDGE STEINER:  I fully understand y our concerns, Mr. MacDonald. 

    14         Mr. Hooper, you have any comments on  -- on this first part of the 

    15    rules on disclosure and inspection? 

    16         MR. HOOPER:  Well, no, it's -- very much the ball is in the 

    17    Prosecution's court here, as it were, and  we will respond as material 

    18    is served.  The end of February would dou btless be not inappropriate 

    19    if it's a non-contested Confirmation Hear ing, but if it is to be an 

    20    effective Confirmation Hearing, the logis tics rather speak against an 

    21    eight-week period of preparation, and we' d invite the Court to 

    22    consider, in fact, putting the Confirmati on Hearing back by a period 

    23    of four weeks, to the end of March.  That 's not so long.  That's about 

    24    12 weeks from the beginning of the year. 

    25         I say we have to see how things deve lop, but I think certainly if 
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     1    it's going to involve us, who are new of course to the system and the 

     2    process here, which is a restraint as you  would be aware being 

     3    unfamiliar with the system as the Single Judge noted this morning in 

     4    welcoming us, and we're in a position whe re we have at the moment no 

     5    evidence, no witnesses, no instructions, and no investigator, and no 

     6    concept of the nature of the investigatio n.  I was rather concerned to 

     7    hear the issue of health concerns raised,  and I'll be talking to 

     8    Mr. MacDonald shortly afterwards about th at. 

     9         So we'll do our best, but it is a sh ort period, eight weeks, and 

    10    as I say, we're -- we're new here, but th at's an instinctive reaction 

    11    to it, and once we've seen the material - - and I appreciate from what 

    12    my friend has said, in terms of actual wi tnesses it's relatively 

    13    modest, about 20, I'm not holding him to a figure, it's a very modest 

    14    witness list, if that's the case it maybe  possible.  But 

    15    investigations, I've got a feeling, that it might not be, albeit it's 

    16    just two weeks to put people on the field , the trouble is you have to 

    17    have a very good idea what you're looking  for when you go out there. 

    18         I've done investigations in other pa rts of Africa like that. 

    19    They're far from easy, and you then have to assess and of course 

    20    utilise the product of that investigation .  It all takes a significant 

    21    period of time. 

    22         So I'll be in a much better position  once we've seen the evidence 

    23    and discussed it, at least initially, wit h Mr. Katanga, of course, 

    24    and -- and as soon as Mr. Katanga has tol d us what the position is, 

    25    then we'll be in a position to tell the C ourt. 
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     1         Thank you. 

     2         JUDGE STEINER:  Thank you, Mr. Hoope r. 

     3         I would like to listen from the repr esentative of Victims Unit, 

     4    its comments about the deadlines that wer e imposed by the Chamber in 

     5    relation to implementation -- assessment and implementation, not going 

     6    into details because we are in a public h earing, but in the view of 

     7    the Victims Unit if those deadlines are s upposed to be complied with. 

     8         MR. ROUSSOS:  Thank you, your Honour .  I've had a look at the 

     9    deadlines and the orders that you've give n, and in my opinion on 

    10    behalf of the VWU we don't see a problem with meeting those deadlines. 

    11    I think the problems we'll raise -- or wi ll arise from some of the 

    12    things that Mr. MacDonald has alluded to,  and we've made our staff 

    13    available.  We've recalled people from ho lidays so that we can meet 

    14    the deadlines that the Court is putting o n us, but I think that we 

    15    will find that the issues, the problems w ill arise from other areas. 

    16    So -- but from our point we will do our b est to see it through. 

    17         JUDGE STEINER:  Thank you very much.  

    18         Let's proceed now with the -- talkin g some preliminary remarks on 

    19    the disclosure of potentially exculpatory  materials, or materials that 

    20    are otherwise for the Defence preparation  for the Confirmation 

    21    Hearing. 

    22         According to Article 67(2) of the St atute, the Prosecution is 

    23    under an obligation to carry out ongoing searches of potentially 

    24    exculpatory materials.  Among those mater ials that are in the 

    25    possession or under the control of the Pr osecution.  Normally the 
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     1    Prosecution uses keywords.  As soon as ma terials are identified as 

     2    potentially exculpatory, they must be dis closed to the Defence unless 

     3    they are covered by Prosecution confident iality obligations or the 

     4    Prosecution conceded that certain redacti ons are needed in part of 

     5    such documents. 

     6         In performing these searches, the Pr osecution may identify 

     7    documents that are not per se of potentia lly exculpatory nature but 

     8    that they are material to the preparation  of the Defence for the 

     9    Confirmation Hearing or were obtained or belonged to Mr. Katanga. 

    10    Once again, as soon as these materials ar e identified, the Defence 

    11    must be allowed to inspect them pursuant to Rule 77 of the Rules 

    12    unless they are covered by Prosecution co nfidentiality obligations. 

    13         By the consent of the providers or r edactions are needed, the 

    14    Prosecution must immediately request such  a consent under Article 

    15    54(3)(e) or request authorisation for red actions under Rule 81(2) and 

    16    (4) of the Rules. 

    17         The Single Judge is mindful of the d ifficulties that the 

    18    Prosecution can encounter in this process .  The Single Judge is also 

    19    mindful that the 30-days time limit of Ru le 121 does not apply to 

    20    materials which are of a potentially excu lpatory nature or otherwise 

    21    material for the Defence's preparation fo r the Confirmation Hearing. 

    22    However, at the same time, the Single Jud ge wishes to emphasise right 

    23    now that the bulk of those materials must  be disclosed to the Defence 

    24    with sufficient time before the starting of the Confirmation Hearing 

    25    so as to put the Defence in a position to  make an appropriate use of 
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     1    these materials in gathering evidence for  the purpose of the hearing 

     2    and at the Confirmation Hearing. 

     3         The experience in the Lubanga case s hows that one way in which 

     4    the Defence may facilitate the early iden tification of these materials 

     5    is by providing the Prosecution with a li st of keywords or by 

     6    identifying categories of materials that the Defence considers that 

     7    are material for the preparation for the confirmation hearing.  The 

     8    Single Judge is clear in that the Defence  has no statutory obligation 

     9    to provide these type of lists to the Pro secution, but according to 

    10    the previous experience, we can ensure th at providing the Prosecution 

    11    with a list of keywords or categories of materials would help a lot. 

    12         The disclosure of potentially exculp atory materials will also 

    13    take place inter partes.  The experience in the Lubanga case shows 

    14    that this is the best -- this is best don e through electronic versions 

    15    of the relevant documents put in a CD roo m.  However, for certain 

    16    documents this might be not possible.  In  any case, the Single Judge 

    17    expects that the parties will agree in th e manner which is most 

    18    convenient for the disclosure of these ma terials. 

    19         The Single Judge highlights that pot entially exculpatory 

    20    materials disclosed by the Prosecution pu rsuant to Article 67(2) of 

    21    the Statute do not need to be filed with the Registry and the 

    22    Prosecution does not need to provide the data requested by the draft 

    23    protocol.  However, following the practic e in the Lubanga case, the 

    24    Single Judge expects for the Prosecution to file disclosure notes 

    25    signed by the Prosecution and the Defence  in which the materials 
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     1    disclosed are listed.  Disclosure notes m ust be filed immediately 

     2    after disclosure takes place, and the Sin gle Judge would like that 

     3    this takes place every two weeks if possi ble. 

     4         Those materials falling under Rule 7 7 of the Rules shall be made 

     5    available to the Defence following, as sa id before, the system of 

     6    pre-inspection and inspection set up at t he hearing that took place on 

     7    the 23rd of June, 2006.  According to thi s system, the Prosecution 

     8    will transmit to the Defence an electroni c copy of the relevant 

     9    documents and only if the Defence request s the physical inspection of 

    10    the documents, Prosecution and Defence wi ll agree on a time and 

    11    location for this to take place. 

    12         Materials which are relevant for the  Defence preparation for the 

    13    Confirmation Hearing or which were obtain ed or belong to Mr. Katanga 

    14    do not need to be filed with the Registry , and the Prosecution does 

    15    not need to provide the data requested by  the draft protocol.  As with 

    16    the disclosure notes, pre-inspection and inspection reports must be 

    17    filed immediately afterwards.  As with th e disclosure notes, the 

    18    Single Judge would like this to take plac e every two weeks. 

    19         I now would like to listen from the Prosecution and the Defence 

    20    if they have any comments on these initia l remarks on the system of 

    21    disclosure of exculpatory materials or ma terials that are materials 

    22    for the preparation of the defence or bel ong to Mr. Katanga. 

    23         MR. MacDONALD:  We have no comments,  your Honour. 

    24         MR. HOOPER:  Nor do we. 

    25         JUDGE STEINER:  So now for the last part of this hearing, I would 
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     1    like to have a report from the Prosecutio n on the status of those 

     2    materials identified as of a potentially exculpatory nature or 

     3    material for the Defence preparation for the Confirmation Hearing and 

     4    covered by Articles 54, 72, 73, or 93 eve ry two weeks.  The Single 

     5    Judge wants to know exactly how many docu ments have already been 

     6    identified as falling within those two ca tegories, how many requests 

     7    for the consent of the providers have bee n made, the reasons for any 

     8    delay in such requests, and the status of  such requests. 

     9         For this moment, I just would like t o listen from the Prosecution 

    10    the status of the searches it has conduct ed to date, the number of 

    11    documents identified as of potentially ex culpatory nature or material 

    12    for the Defence preparation of the Confir mation Hearing, how many of 

    13    them can be disclosed of right now, right  away, how many of them are 

    14    covered by Article 54, how many requests to providers have been made, 

    15    what is the status of such requests, and when the Prosecution intends 

    16    to make the additional requests to the pr oviders as well as any 

    17    requests for redactions that might be nee ded. 

    18         So the Prosecution, if he's ready fo r a short update of the 

    19    Single Judge on these matters. 

    20         MR. MacDONALD:  Yes, your Honour.  T he priority, as indicated in 

    21    a prior decision, if I'm not considering the calendar, I think it's 

    22    Decision Number 28.  We started with mate rial which was under 54(3)(e) 

    23    received by the Office of the Prosecutor under condition of 54(3)(e). 

    24    We've reviewed 1.365 documents or so.  Al l of them that have been 

    25    identified as possibly relevant to the ca se amongst all the documents 
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     1    within our database, all of them have bee n reviewed for pexo, and 

     2    again the requests have been set.  I cann ot give you the exact number 

     3    of how many within that 1.365 or so now w ere identified as of 

     4    potentially exonerating character, but al l the requests are being 

     5    compiled.  I mean, the list is ready.  It  is being sent to different 

     6    providers. 

     7         Also, some of these documents are be ing requested for lifting in 

     8    the Lubanga case.  So we're receiving, at  the same time, responses. 

     9    Some of them negative, some of them hopef ully positive. 

    10         So this is where we stand on 54(3)(e ), pexo document. 

    11         We have in total 3.000 -- well, more  than 10.000 documents that 

    12    have been visually revised from the searc h words that were being 

    13    identified.  So we had 10.000 documents.  All those have been 

    14    reviewed.  3.000 have been identified or so as relevant to this case, 

    15    half of them are 54(3)(e) lifting request s that have been sent for 

    16    pexo, and also ongoing for incriminating material. 

    17         Now, the rest, the 1.500 that are le ft within this 3.000 are 

    18    being reviewed as we speak.  The process started two weeks ago, and as 

    19    we're identifying pexo, but these are non -54(3)(e) documents, so the 

    20    disclosure on pexo should be able to take  place and should take place 

    21    as of next week, your Honour.  Before ent ering the courtroom I had a 

    22    discussion with Mr. Hooper to verify his availability, because of 

    23    course the disclosure notes that have to be filed with Registry, that 

    24    means we have to be able to meet with our  colleagues to make sure that 

    25    they're present, but that is being addres sed, and it's just a question 
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     1    of setting up meetings to really engage i n the disclosure process. 

     2         Beforehand it was difficult, because  of course Mr. Katanga not 

     3    being represented, it was felt by the Pro secution to wait for the 

     4    presence of counsel. 

     5         So this -- I'm ready to respond to a ny questions that you may 

     6    have on what I've just mentioned and the numbers basically. 

     7         JUDGE STEINER:  Thank you very much.   Maybe it would be 

     8    interesting if the Prosecution file an up date on this related to this 

     9    information.  It would facilitate instead  of having the Defence coming 

    10    to transcripts and et cetera.  So I would  very much appreciate it if 

    11    the Prosecution could file an update to t he Single Judge, and that 

    12    would be useful for the Defence also. 

    13         I would like now to listen from the Defence if there is any 

    14    comment in relation to disclosure of excu lpatory or potentially 

    15    exculpatory materials, and especially in relation to the possibility 

    16    of the Defence to provide Prosecution wit h keywords or listing 

    17    categories of documents in order to facil itate Prosecution searches. 

    18         MR. HOOPER:  Well, I've really nothi ng to say.  I'm not in a 

    19    position to provide a keyword at the mome nt, but when we do we will. 

    20    And the only note I -- I'd want to strike  is I assume the review of 

    21    potentially exculpatory material is done by -- I don't know the 

    22    system, so I'll able to discuss this with  Mr. MacDonald.  We've 

    23    already started talking to one another an d that's probably the better 

    24    forum, really.  But I'll raise it with Mr . MacDonald afterwards.  It 

    25    needn't concern the Court. 
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     1         Thank you. 

     2         JUDGE STEINER:  Thank you very much.   So these were the initial 

     3    observations the Single Judge wanted to p rovide Prosecution and 

     4    Defence in this very beginning of -- of t he case.  I would like also 

     5    to remind Defence that we are in the pre- trial stage of the 

     6    proceedings, and the idea is to have not a mini trial.  So the 

     7    concerns that the Defence, and very fair concerns in relation to 

     8    investigation and gathering evidence, mus t -- must be -- must take 

     9    into account the context of a pre-trial p hase.  It's not a mini trial. 

    10    So just to -- not to have the Defence so concerned about the pressure 

    11    on -- on time limits imposed by the Pre-T rial Chamber, but of course 

    12    the Chamber will take into consideration all exceptional circumstances 

    13    when and if it needs to analyse a motion for postponement of the 

    14    Confirmation Hearing. 

    15         It's the intention of the Single Jud ge to hold a -- the next 

    16    Status Conference on disclosure issues on  the 15th of January, 2008. 

    17    So soon after the recess.  In this Status  Conference, we will listen 

    18    from the Prosecution -- we will have from  the Prosecution an update on 

    19    the situation of disclosure of incriminat ing and potentially 

    20    exculpatory materials, and of the Defence  on the progress made or 

    21    difficulties met in -- in completing its -- its search for exculpatory 

    22    or -- materials for the preparation of th e Confirmation Hearing. 

    23         So unless there is some real impedim ent, the next Status 

    24    Conference is scheduled for the 15th of J anuary. 

    25         Does the Prosecution has any final c omments before we adjourn the 
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     1    hearing? 

     2         MR. MacDONALD:  No, your Honour.  Se e you next year.  Happy New 

     3    Year, Merry Christmas. 

     4         JUDGE STEINER:  Thank you very much.   Mr. Hooper. 

     5         MR. HOOPER:  You will notice from wh at I said earlier, it's 

     6    unlikely that what I -- for me to be here  on the 15th of January, but 

     7    I appreciate what the Court wants from th e Defence on the 15th of 

     8    January in response to those matters that  have been provided by the 

     9    Prosecution or not, whatever the case may  be, is an effective and 

    10    accurate response that fully informs the Court of the position, and 

    11    I'll certainly ensure that that's done.  And as I indicated earlier, 

    12    we'll try and ensure that there's appropr iate representation. 

    13         Thank you. 

    14         JUDGE STEINER:  Thank you, Mr. Hoope r.  And if the case change on 

    15    the day or two or three days, it will be possible.  So the Single 

    16    Judge is open to reconsider the date if y ou find another date very 

    17    close to the 15th of January in order to accommodate your commitments. 

    18         MR. HOOPER:  Yes.  My problem, as I' ve said, is that on the 8th 

    19    I'm due to go to Arusha to start the hear ing I think on the 14th.  Is 

    20    the 15th the Monday or the Tuesday?  And I anticipate that will last 

    21    three weeks, and so I appreciate that tha t comes in this busy time of 

    22    the calendar, and I recognise that what t he Court wants is to have 

    23    this moving and if I am absent, that abse nce doesn't hold up the 

    24    process and that Mr. Katanga, for his par t, that the Defence are 

    25    capable of informing the Court fully and accurately of the position 
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     1    and of any difficulties.  I appreciate th at.  Thank you. 

     2         JUDGE STEINER:  Thank you very much.  

     3         Is there anything else the represent ative of the Registry would 

     4    like to add? 

     5         MR. DUBUISSON (interpretation):  We are also available to you if 

     6    you would like to organise a videolink or  telephone conference if that 

     7    would be helpful. 

     8         JUDGE STEINER:  Mr. Hooper? 

     9         MR. HOOPER:  Yes.  I -- it might be good this end.  Arusha may be 

    10    a little more difficult.  But, no, that's  certainly a very, very 

    11    helpful suggestion, and -- well, a very p racticable device indeed. 

    12    Thank you. 

    13         JUDGE STEINER:  So I would like to t hank very much the 

    14    Prosecution team, the Defence team, the r epresentatives of the 

    15    Registrar, the Court Officer, and most an d foremost the interpreters 

    16    that had a very, very difficult day, the liaison interpreter for its 

    17    availability to help this -- this Court t o hold a hearing in which 

    18    Mr. Katanga was able to be informed, at l east about the main features 

    19    of the court. 

    20         So if there is nothing else to be co nsidered at this hearing and 

    21    with my -- my best wishes for Merry Chris tmas for all of you, I -- 

    22    this hearing is adjourned. 

    23         COURT USHER:  All rise. 

    24         The hearing ends at 6.22 p.m. 

    25 

ICC-01/04-01/07-T12-ENG ET WT  14-12-2007  24/24  NB PT


