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     1         International Criminal Court 

     2         Trial Chamber I 

     3         Situation Democratic Republic of the  Congo - ICC 01/04-01/06 

     4         Hearing - Open Session 

     5         Thursday, 13 December 2007 

     6         The hearing starts at 10.09 a.m. 

     7         COURT USHER:  All rise.  The Interna tional Criminal Court is now 

     8    in session.  Please be seated. 

     9         PRESIDING JUDGE FULFORD:  The Bench will deal first with the 

    10    public section of this oral decision. 

    11         The Chamber has been asked to deal w ith three separate 

    12    applications that were filed respectively  on 31 October 2007, 7 

    13    December 2007, and 10 December 2007.  The y will be dealt with in that 

    14    order. 

    15         On 31 October 2007, the Prosecutor f iled a public with 

    16    confidential, ex parte, Prosecution only attachments entitled 

    17    "Prosecution's Application for Direction on the Lifting of Redactions 

    18    and for Non-disclosure of Information". 

    19         In that filing, the Prosecution appl ied for three things.  First, 

    20    to lift certain redactions previously aut horised by the Pre-Trial 

    21    Chamber that relate to further or ongoing  investigations which are now 

    22    complete, or to other information that th e Prosecution acknowledge is 

    23    relevant to the charges the accused faces .  Second, for a ruling 

    24    whether under Rule 81(2) (that relates to  further or ongoing 

    25    investigations) the Prosecution needs the  authorisation of the Chamber 
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     1    to lift redactions previously approved by  the Pre-Trial or Trial 

     2    Chamber once they are no longer required.   Third, to retain in a 

     3    redacted form certain passages in witness  statements, because 

     4    disclosure of them would prejudice furthe r investigations or the 

     5    safety of particular individuals whose id entity and current 

     6    whereabouts are irrelevant to the present  case (Rule 81(2) and (4)). 

     7         The Chamber ruled on 4 December 2007  that the Prosecution do not 

     8    have to seek the leave of the Chamber to lift redactions that they had 

     9    applied for when the reason for authorisa tion was that disclosure may 

    10    prejudice ongoing or further investigatio ns (Rule 81(2) of the Rules 

    11    of Procedure and Evidence). 

    12         It is convenient to observe that at paragraph 15 of the filing, 

    13    the Prosecution accepted that they are no t seeking to maintain, or to 

    14    have imposed, any redactions that relate to the ongoing investigation 

    15    against the accused in relation to the cu rrent case against him as set 

    16    out in the warrant of arrest issued on 10  February 2006.  The 

    17    Prosecutor accepts that all information r elevant to the current 

    18    charges against Mr. Lubanga Dyilo must be  disclosed prior to trial. 

    19    Furthermore, the Prosecution accepts that  the Prosecution must 

    20    disclose information that is potentially exonerating pursuant to Rule 

    21    67(2) of the Rules of Procedure and Evide nce or any material which 

    22    falls for inspection under Rule 77 of the  Rules of Procedure and 

    23    Evidence (see paragraph 17 of the filing) . 

    24         It is against that background that t he Chamber considered 

    25    particular passages in relation to which the Prosecution seeks to 
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     1    maintain redactions.  In due course, in a n ex parte section of this 

     2    oral decision, the Bench will address the  particular redactions that 

     3    the Prosecution have sought.  All the Cha mber need say for these 

     4    purposes is that the approach that has be en adopted throughout is to 

     5    ensure that if redactions are maintained or imposed, the material is 

     6    irrelevant to the accusations that Mr. Lu banga Dyilo faces, and in 

     7    particular, the Chamber has ensured it ne ither tends to undermine the 

     8    Prosecution case on the charges confirmed  by the Pre-Trial Chamber, 

     9    nor give any support for the defence case , namely that the accused is 

    10    innocent of the charges.  Furthermore, th e Chamber notes the 

    11    redactions are few in number, and they do  not render the statements or 

    12    documents in any way unintelligible or ma rkedly difficult to deal 

    13    with.  It is to be stressed that some of the redactions relate to 

    14    further investigations which are unconnec ted with the subject matter 

    15    of the present trial.  During the ex part e part of this ruling, the 

    16    Chamber has ordered the removal of variou s redactions for which 

    17    judicial permission is necessary. 

    18         On 9 November 2007, the Trial Chambe r ordered the Prosecution to 

    19    disclose its incriminatory materials, inc luding witness statements, by 

    20    14 December 2007.  It further ordered, if  the Prosecution considers 

    21    redactions are necessary, it must explain  and justify each redaction. 

    22         On 5 December 2007, the Prosecution disclosed an updated list of 

    23    trial witnesses.  This was communicated t o the Chamber on 

    24    7 December 2007, in the Prosecution's sub mission of originals of 

    25    incriminatory evidence disclosed to the D efence on 5 December 2007. 
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     1         On Monday, 10 December 2007, at midd ay, the Trial Chamber was 

     2    notified of a public application which ac companied a confidential 

     3    ex parte Prosecution application which we re both entitled 

     4    "Prosecution's Application for Lifting of  Redactions, Non-disclosure 

     5    of Information and Disclosure of Summary Evidence", which had been 

     6    filed after 4.00 p.m. on 7 December 2007.   These filings focused on 

     7    the position of 13 of the Prosecution's w itnesses, and the application 

     8    was mixed in nature.  In part, it request ed authorisation to lift 

     9    redactions made by the Pre-Trial Chamber under Rule 81(4), and 

    10    informed the Chamber of an intention to l ift certain redactions under 

    11    Rule 81(2).  The filing also requested pe rmission to disclose part of 

    12    the Prosecution case in a redacted form, or by way of summary 

    13    evidence, or, in some instances, by the c omplete non-disclosure of 

    14    particular documents, all of a temporary nature, in order to ensure 

    15    the continuing protection of witnesses re ferred to the Victims and 

    16    Witnesses Unit for inclusion in the prote ction programme.  The 

    17    Prosecution also requested redactions und er Article 54(3)(f) of the 

    18    Rome Statute (under which measures can be  requested to ensure 

    19    confidentiality of information, protectio n of people, and preservation 

    20    of evidence) and requested redactions for  the protection of further 

    21    investigations.  The application, which i tself is short (12 pages), 

    22    was accompanied by 107 annexes, totaling 2.936 pages.  It was not 

    23    marked as urgent, and it didn't reach the  Chamber until, as has just 

    24    been observed, after midday on Monday, 10  December 2007, four days 

    25    before the deadline of 14 December 2007.  The Defence also did not 
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     1    receive it until Monday. 

     2         The current situation as regards the se 13 witnesses is that for 

     3    eight of them, with the leave of the Pre- Trial Chamber, summaries or 

     4    redacted versions of their witness statem ents were used during the 

     5    Confirmation Hearing.  Two of these eight  witnesses had their 

     6    statements served with redactions, and fo r six the Prosecution relied 

     7    on summaries of their evidence. 

     8         As for the other five of this group of 13 witnesses, although 

     9    they will now form part of the Prosecutio n case, they were not relied 

    10    on during the confirmation stage. 

    11         Overall, 34 witnesses have been refe rred to the Victims and 

    12    Witnesses Unit for protective measures to  be implemented.  A number of 

    13    those referrals were only made at the end  of September.  Twelve have 

    14    been accepted; two have been rejected; tw o applications were withdrawn 

    15    by the Prosecutor; 12 are awaiting a deci sion from the Registrar; and 

    16    six are pending clarification or assessme nt.  Of these 13 witnesses, 

    17    11 were referred to the Victims and Witne sses Unit on 24 April 2007, 

    18    and 24, 25 and 27 September 2007.  This s ummary of the present 

    19    position was agreed between the Prosecuti on and the Victims and 

    20    Witnesses Unit on 11 December 2007. 

    21         The Prosecution also advanced submis sions on the uncertain 

    22    security situation in the relevant part o f the Democratic Republic of 

    23    the Congo which do not require rehearsing  for the purposes of this 

    24    ruling.  It is uncontested for these purp oses that in certain parts of 

    25    Bunia and Ituri, and elsewhere, there is significant insecurity at the 
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     1    present time. 

     2         As regards the general position for all the witnesses referred to 

     3    the Victims and Witnesses Unit, save for any referrals that were made 

     4    after September and save for two witnesse s who have only recently been 

     5    seen, it is expected that the process of determining the applications 

     6    for protective measures will be complete by the end of this week. 

     7    Thereafter, it is likely for those that a re accepted into the 

     8    programme, protective measures will be in  place by the end of January 

     9    2008, although the representative of the Victims and Witnesses Unit 

    10    made it clear that this is a likely rathe r than a definite date. 

    11         Although a significant number of the se referrals to the Victims 

    12    and Witnesses Unit were not made until th e end of September 2007 

    13    (which was unreasonably late in our view) , nearly two and a half 

    14    months have elapsed since then, and the P rosecution self-evidently do 

    15    not have control over how long the assess ment or implementation 

    16    processes take once the applications are made. 

    17         The Prosecution, in those circumstan ces, submits that for any 

    18    witness who is awaiting a decision from t he Registrar on protective 

    19    measures and its implementation if the ap plication is accepted, or who 

    20    is awaiting the identification of other p rotective avenues if the 

    21    Registrar rejects the application, it is unable to disclose 

    22    non-redacted copies of the witness statem ents and supporting documents 

    23    because this would place the witnesses at  risk.  They propose, as an 

    24    alternative, to serve redacted statements  and documents or summaries 

    25    on the Defence team and not on the accuse d until the Victims and 
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     1    Witnesses Unit's protective measures are in place or other protective 

     2    avenues have been identified.  The Prosec ution suggested Mr. Lubanga 

     3    Dyilo should be denied access to all this  material to give the Chamber 

     4    time to read it and to decide independent ly whether it considered that 

     5    additional redactions should be implement ed to protect the witnesses. 

     6    This was a course that the Prosecution su ggested the Pre-Trial Chamber 

     7    had adopted on occasion. 

     8         Given that the Prosecution are only seeking a delay of a few 

     9    weeks before this material is served so t hat appropriate protection 

    10    can be put in place, it did not invite ou r scrutiny in court of the 

    11    detail of the proposed redactions to the statements, of every document 

    12    that it suggested should temporarily be w ithheld, or of every summary 

    13    that it seeks to serve.  Instead, the Pro secution outlined the 

    14    approach they have taken, which is to rem ove all references to 

    15    biographical information.  This includes family names, current and 

    16    past employment, educational history, in some cases ethnic origin and 

    17    religion when the context may make that a n identifying feature, 

    18    contact with the UPC or FPLC, or links wi th members of those groups, 

    19    and other discrete individual identifying  features.  As regards 

    20    certain NGO workers who are still working  on the ground and one other 

    21    category that we will refer to in the ex parte section of this 

    22    decision, careful redactions are proposed . 

    23         The representative of the Victims an d Witnesses Unit, when 

    24    addressing the Chamber on the issue of th e risk to witnesses, referred 

    25    to the possibility of individuals or orga nisations with hostile 
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     1    motives harming or otherwise having a neg ative impact on vulnerable 

     2    witnesses.  He suggested that problems of  this kind may emanate from 

     3    the accused, who is possibly communicatin g with others from custody, 

     4    and to guard against that possibility he raised two options:  First, 

     5    of the Registrar monitoring his non-privi leged communications from 

     6    custody and, second, of disclosing the id entities of the Prosecution 

     7    witnesses to the Defence team but not to the accused.  The 

     8    representative of the Victims and Witness es Unit undertook to submit 

     9    any details that indicated the defendant has been passing out 

    10    information from the place of detention i n a way that is to the 

    11    detriment of the witnesses by 4.00 p.m., 14 December 2007, although at 

    12    the present time he has not provided any evidence in this regard. 

    13         The Defence representative indicated  that he had had scant time 

    14    to do read the filing of 7 December 2007.   The Chamber was invited to 

    15    ensure that our order of 9 November 2007 was maintained in order to 

    16    allow the Defence to prepare for trial, a nd he remarked that about 

    17    two-thirds of the Prosecution's witness s tatements have not yet been 

    18    revealed to the Defence either at all or in full.  The suggestion that 

    19    material should be disclosed to the Defen ce but not to the accused was 

    20    strongly resisted on the basis that it br eached his right to know 

    21    adequately in advance of the trial the ca se he has to meet.  The 

    22    Defence representative was concerned to k now whether there is any risk 

    23    of the Prosecution seeking further charge s against Mr. Lubanga Dyilo 

    24    in this trial (to which he received a fir m assurance from the 

    25    Prosecution in open court that this would  not happen).  The Defence 
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     1    representative, in his written submission s, argued that none of the 

     2    arguments and reasons advanced by the Pro secution for their various 

     3    applications are acceptable.  The Chamber  was reminded that in its 9 

     4    November 2007 decision, the Bench took in to account the constraints 

     5    then imposed on the Prosecution, and it i s submitted that the 

     6    Prosecution has offered no new reason whi ch would justify the Chamber 

     7    revising its decision. 

     8         The Defence suggested that the fact that the Prosecution or the 

     9    Registry have not met the deadlines set b y the Court does not justify 

    10    violating the rights of the accused, and,  in particular, that he is 

    11    entitled to be judged without excessive d elay and to have the 

    12    necessary time and facilities for the pre paration of his defence. 

    13         As regards the suggestion by the Pro secution that it needs to 

    14    re-interview some of its witnesses, and t hat it has recently made 

    15    contact with new potential witnesses, the  Defence reminds the Court 

    16    that the Prosecution's investigations beg an at the beginning of 2004, 

    17    and it has therefore had sufficient time to carry out its 

    18    investigations, resulting in the charges being confirmed by Pre-Trial 

    19    Chamber I.  It is suggested the Prosecuti on has offered no good reason 

    20    for needing to interview new witnesses, o r to re-interview existing 

    21    witnesses. 

    22         The Defence submitted that in agreei ng to the 14 December 2007 

    23    deadline, the Prosecution implicitly reco gnised that its 

    24    investigations had to be complete and its  case in orders by that date. 

    25         In the event, the Defence requests t he Chamber to reject the 
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     1    Prosecution's requests, save as regards e xpert witnesses, and to rule 

     2    that items of evidence not disclosed in t heir complete and 

     3    non-redacted form before the deadline may  not be relied upon by the 

     4    Prosecution. 

     5         In the alternative, it is submitted that if the Chamber cannot 

     6    maintain the disclosure deadline, the tri al date should be moved to 

     7    ensure that the trial does not commence u ntil 12 weeks following the 

     8    completion of full disclosure. 

     9         Finally, the Defence accept that exp ert evidence may be disclosed 

    10    later than 14 December 2007, so long as t he Defence has adequate time 

    11    to prepare. 

    12         On these competing submissions, the Chamber has reached the 

    13    following conclusions:  The Chamber consi ders it is of high importance 

    14    that the trial date of 31 March 2008 is n ot vacated, if this is 

    15    reasonably achievable, and as a result, t he date of 14 December 2007 

    16    is to be maintained for the service of th e Prosecution case in full, 

    17    save that for witnesses who have been ref erred to the Victims and 

    18    Witnesses Unit for protection (whether or  not they have been accepted 

    19    by the Unit) the statements and accompany ing documents can be served 

    20    by way of redactions, summaries, or, wher e indicated in the filing, by 

    21    withholding certain items of evidence but  only until 31 January 2008. 

    22    Any delay in serving the non-redacted doc ument after that date will 

    23    have to be justified following a further application witness by 

    24    witness, document by document, because th e Chamber considers the 

    25    period up to 31 January 2008 should provi de sufficient time for the 
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     1    Victims and Witnesses Unit to implement a ny security measures or for 

     2    other security avenues to be investigated  and secured by the 

     3    Prosecution if witnesses are not accepted  in the protection programme. 

     4    The Chamber considers that taking this ap proach is necessary to secure 

     5    protection of particular identified witne sses for a finite period; the 

     6    Defence will still have a considerable am ount of material available to 

     7    it for the purposes of case preparation; and the Defence will 

     8    thereafter receive this material in full two months in advance of the 

     9    trial. 

    10         The Chamber rejects the suggestion t hat the redacted or 

    11    summarised statements and documents shoul d not be served on the 

    12    accused.  He is entitled to know the case  he is to face at trial 

    13    sufficiently in advance, and at this late  stage, the maximum number 

    14    possible disclosure should be made to him  at the earliest possible 

    15    moment.  The redactions or summaries (tog ether with any information 

    16    that is withheld) should be framed so as to protect the identity of 

    17    the witnesses or their whereabouts. 

    18         Furthermore, the Chamber rejects the  suggestion that it should 

    19    check the Prosecution's disclosure decisi ons.  It is for the 

    20    Prosecution, if necessary having consulte d with the Victims and 

    21    Witnesses Unit, to decide which redaction s are necessary to protect 

    22    the witnesses, and it would impose an int olerable burden on the 

    23    Chamber if it was expected to undertake t his exercise de novo.  The 

    24    Prosecution has a far greater depth of un derstanding at this stage 

    25    than the Chamber as to the precise circum stances of their witnesses 
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     1    and the dangers that are posed to them an d to any other people 

     2    referred to in the statements and documen ts.  The Chamber would 

     3    perforce be guessing rather than making i nformed decisions if the 

     4    members of the court were to read this ve ry considerable body of 

     5    material, attempting to assess whether or  not the Prosecution had 

     6    sufficiently excised references to people , events, or places that 

     7    might put an individual or others at risk  of harm.  Not only would 

     8    this be excessively time-consuming, but i t would not be a useful 

     9    exercise, given the Chamber's lack of inf ormation about the detailed 

    10    circumstances of each of the potentially relevant individuals.  At 

    11    this stage, the core responsibility lies with the Prosecution, since 

    12    the material relates to the witnesses, th e statements, and the 

    13    documents they seek to rely on, which the y have gathered and about 

    14    which they should have appropriate knowle dge and insight.  The 

    15    Chamber's role at this point in time is p rincipally to rule on any 

    16    particular issues that arise following fi lings and any oral 

    17    submissions. 

    18         The Chamber therefore grants until 3 1 January 2007, the 

    19    Prosecution's request as set out in parag raph 31 of the filing of 

    20    7 December 2007, and authorises: 

    21         (i)  ... the non-disclosure of infor mation in accordance with 

    22              Rule 81(2) to four statements f rom two witnesses and to. 

    23             four documents; 

    24         (ii) ... the non-disclosure of infor mation in accordance with 

    25              Articles 54(3)(f), 64(6)(a), 61 (11), 64(6)(c), 64(7), 68 
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     1              and/or Rules 87 and 81(4) to fo ur statements of three 

     2              witnesses and to 56 documents; 

     3         (iii) ... the lifting of redactions based on Articles 54(3)(f), 

     4              64(6)(a), 61(11), 64(6)(c), 64( 7), 68 and/or Rules 87 and 

     5              81(4) to six documents; 

     6         (iv) ... the temporary disclosure of  summary evidence under 

     7              Article 68(5) in relation to st atements of eight witnesses; 

     8              and 

     9         (v)  ... the temporary non-disclosur e of seven documents in order 

    10              to protect the identity of witn esses. 

    11         The Chamber will review the temporar y redactions, the summaries, 

    12    and the instances of non-disclosure to en sure they are justified.  A 

    13    hearing will be listed if any cause the C hamber concern so that 

    14    submissions can be made. 

    15         On 10 December 2007, the Prosecution  filed the "Prosecution's 

    16    application for Extension of Time Limit f or Disclosure".  This was 

    17    served by way of a public redacted versio n and a confidential, 

    18    ex parte, Prosecution only version.  In t his filing, the Prosecution 

    19    suggested that compliance in full with th e 14 December 2007 deadline 

    20    was impossible as regards certain item of  evidence.  They are in seven 

    21    categories: 

    22             (i)   First, the statements of w itnesses and related 

    23                   documents who have been re ferred to the Victims and 

    24                   Witnesses Unit (and includ ing the witnesses referred to 

    25                   in the 7 December 2007 fil ing); 
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     1             (ii)  Second, the material that will result from the 

     2                   re-interviews in January 2 008 of certain witnesses 

     3                   which the Chamber has appr oved in our decision of 

     4                   21 November 2007; 

     5             (iii) Third, certain additional witnesses who may appear at 

     6                   trial whose redacted state ments will be disclosed by 

     7                   14 December 2007, and whos e full statements will be 

     8                   served after protective me asures are put in place if 

     9                   referrals to the Victims a nd Witnesses Unit are 

    10                   successful; 

    11             (iv)  Fourth, material that is b eing gathered concerning the 

    12                   exact age of certain witne sses which it is expected in 

    13                   some instances will be ava ilable by 14 December 2007, 

    14                   and in other instances 31 December 2007, but in any 

    15                   event, the Prosecution int end only to serve 

    16                   non-redacted statements fo r those witnesses whose 

    17                   identities the Defence alr eady are aware of; 

    18             (v)   Fifth, certain witnesses w ho are said to be key to the 

    19                   case, whose statements and  transcripts are being 

    20                   finalised (one witness wil l not be interviewed until 

    21                   later in December 2007); 

    22             (vi)  Sixth, evidence covered by  Article 54(3)(e) 

    23                   restrictions where the inf ormation providers have not 

    24                   yet given their consent; a nd 

    25             (vii) Seventh, evidence from suc h expert witnesses as are 
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     1                   instructed. 

     2         The Chamber notes that it has been t old that eight witnesses have 

     3    been referred to the Victims and Witnesse s Unit within the last two 

     4    weeks. 

     5         In the main these applications are p remature.  The Chamber, 

     6    having been told that the Prosecution was  anticipating and was 

     7    prepared for the trial to begin in Decemb er 2007 (see the e-mail from 

     8    Mr. Withopf to Ms. Mabille dated 27 July 2007; the Prosecution filing 

     9    of 11 September 2007, paragraph 24; and t he transcripts for 4 

    10    September 2007, page 13; and 10 October 2 007, page 17), it concluded 

    11    it was reasonable to impose a deadline fo r serving the full 

    12    Prosecution case by 14 December 2007, wit h a trial date of 31 March 

    13    2008.  The Chamber has already extended t he date of 14 December 2007 

    14    to 31 January 2008 in relation to full di sclosure of certain documents 

    15    and statements where applications have be en made to the Victims and 

    16    Witnesses Unit.  In the light of this fil ing (10 December 2007) that 

    17    approach is extended to all witnesses who  have been referred to the 

    18    Victims and Witnesses Unit (category one) .  Redacted versions or 

    19    summaries must be served by 14 December 2 007.  If summaries or 

    20    redacted versions have not been served by  that deadline, or if 

    21    non-redacted versions cannot be served by  31 January 2008, separate 

    22    applications must be made explaining the delay and the significance of 

    23    the evidence to the case, once the eviden ce is available, so that the 

    24    Chamber can assess each additional area o f evidence on its merits, 

    25    having considered the statements, documen ts, or transcripts, and 
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     1    including the effect it will have on the trial of the accused. 

     2         The exceptions to this general appro ach are that expert evidence 

     3    must be served by 29 February 2008 (categ ory seven).  Given the likely 

     4    complexity of the issues and the impact o f our decision on expert 

     5    evidence, issued on 10 December 2007, the  Chamber is of the view that 

     6    this will secure fairness to both parties .  The statements and the 

     7    audio/videotapes of the re-interviews of certain witnesses are to be 

     8    served by 31 January 2008, with the trans cripts by 29 February 2008 

     9    (category two).  The Chamber considers th at for this discrete area, 

    10    the Defence will have sufficient notice o f the content to deal with 

    11    any issues at trial.  Subject to the exce ption for witnesses who have 

    12    been referred to the Victims and Witnesse s Unit, which is that service 

    13    of summaries and redacted statements and the non-disclosure of certain 

    14    evidence is permissible until 31 January 2008, all statements dealing 

    15    with the age of the witnesses are to be s erved in non-redacted form by 

    16    31 December 2007 (category four).  Again,  given the limited ambit of 

    17    this area of evidence, the Chamber does n ot consider this will cause 

    18    any unfairness?  Otherwise, all evidence not served in full by 

    19    14 December 2007 must be put before the C hamber by way of an 

    20    application or applications when it is re ady to be served in a 

    21    complete form so that a decision can be t aken as to whether or not the 

    22    Prosecution are to be permitted to rely o n it. 

    23         This decision is not meant to deter the Prosecution from securing 

    24    and relying on evidence of importance tha t it has been unable, for 

    25    good reason, to obtain by 14 December 200 7, but instead to ensure that 
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     1    if it is proposed that that deadline shou ld be breached in any way, 

     2    the Chamber is able to assess the impact on the accused's trial at the 

     3    point in time when the Prosecution is abl e to serve the evidence in 

     4    full, unredacted form on the Defence.  A ruling now in the absence of 

     5    the full facts would disable the Chamber from making a properly 

     6    informed decision about the effect of lat e disclosure on these 

     7    proceedings which must remain fair throug hout. 

     8         That concludes the public section of  this decision. 

     9         Having delivered the public part of the decision, may I now 

    10    indicate that, for the record, the Prosec ution are this morning 

    11    represented by Mr. Withopf and Ms. Samson  and Ms. Struyven, and are 

    12    assisted by another member of their team.  

    13         The Defence are represented by Ms. B uteau and Mr. Desalliers, and 

    14    they are assisted by members of their tea m. 

    15         The Office of Public Counsel for Vic tims is represented by 

    16    Ms. Massidda and Ms. Margitic, and I assu me that Ms. Massidda also 

    17    appears today for the various particular victims who have been given 

    18    leave to participate, and I see Ms. Massi dda nod.  Thank you very 

    19    much. 

    20         And finally for the Registry, Mr. Va atainen and Mr. Roussos are 

    21    in attendance together with another repre sentative of the Registry. 

    22         We have this morning received notifi cation of a further 

    23    application that is to be made by the Pro secution. 

    24         Mr. Withopf, can I ask, please, whet her the Defence and the 

    25    representative of the Office of Public Co unsel for Victims have been 
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     1    informed of the filing that has been made  and the application which 

     2    the Prosecution wish to make? 

     3         MR. WITHOPF:  Mr. President, your Ho nours, to our knowledge they 

     4    have been informed. 

     5         PRESIDING JUDGE FULFORD:  Thank you very much indeed. 

     6         Therefore, I'm going to ask Ms. Bute au whether she is -- or 

     7    Mr. Desalliers, whoever is dealing with t his, whether the Defence have 

     8    been notified of this, and if they have, whether they've had an 

     9    opportunity of reading the application. 

    10         MR. DESALLIERS (interpretation):  Th ank you, Mr. President.  We 

    11    have been notified.  We were notified by e-mail.  I think it was 

    12    yesterday.  Yes, it was yesterday at 14.4 9 that there would be 

    13    filings, but these filings have not been notified to us so far.  So we 

    14    have not been able to be made aware of an y subsequent applications, 

    15    but we have been informed that they would  be made. 

    16         PRESIDING JUDGE FULFORD:  That could n't be clearer, 

    17    Mr. Desalliers, and I think it follows fr om that that if you haven't 

    18    seen them, you're not in a position to ma ke any representations on 

    19    them.  Thank you very much. 

    20         Are you in the same position, Ms. Ma ssidda? 

    21         MS. MASSIDDA:  Yes, your Honour. 

    22         PRESIDING JUDGE FULFORD:  Thank you very much indeed. 

    23         Mr. Withopf, in those circumstances,  what we propose is this:  We 

    24    hope in the decision that we have just ha nded down that we have 

    25    identified the principles that we are pro posing to adopt from now on 
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     1    in relation to any disclosure that is goi ng to breach the 14th of 

     2    December deadline.  It is possible that i n the light of those general 

     3    guidelines it will be otiose for you now to pursue the applications 

     4    which the Chamber was notified of late la st night. 

     5         What we propose to do is to provide you, for your assistance, 

     6    with a written copy of the decision that we have just handed down. 

     7    We're going to invite you, once we have c oncluded the ex parte part of 

     8    the ruling, to consider in detail what we  have said and to reflect on 

     9    whether it's appropriate now, and by that  I mean today, for the 

    10    Prosecution to pursue the applications th at were filed last night, 

    11    which I make it clear the Bench only rece ived this morning, and we 

    12    have not had sufficient time to read it. 

    13         Is that acceptable? 

    14         MR. WITHOPF:  Mr. President, this is  entirely acceptable.  Thank 

    15    you. 

    16         PRESIDING JUDGE FULFORD:  Thank you very much. 

    17         Now, in those circumstances, I think  that concludes the public 

    18    section of today's hearing unless any of the parties or participants 

    19    have any other matters that they wish to raise, and now is the moment 

    20    to do so, because we are shortly going to  go into closed session so 

    21    that we can conclude the ruling dealing w ith ex parte matters. 

    22         MR. WITHOPF:  Mr. President, your Ho nours, if you allow me to 

    23    indicate that the Prosecution, of course after careful consideration 

    24    of the decision, may or may not, but prob ably likely will, file an 

    25    application for the extension of the dead line of 14th of December in 
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     1    relation to a number of currently Article  54(3)(e) protected 

     2    materials. 

     3         In such a situation, I believe that the respective submissions 

     4    can be made in a public court hearing, an d I wanted to alert both the 

     5    Chamber and my learned friends from the D efence that this may or may 

     6    not result, obviously at the discretion o f the Trial Chamber, in a 

     7    further hearing prior to the 14th of Dece mber deadline. 

     8         PRESIDING JUDGE FULFORD:  Well, Mr. Withopf, thank you for 

     9    putting us on notice, but I am going to a sk you to read very carefully 

    10    the general guidelines that we have just delivered, because I think 

    11    you will find that even 54(3)(e) applicat ions are now covered by the 

    12    indications that we have given, and that the result may be that you 

    13    will have to return to the Chamber once y ou are in a position to serve 

    14    the evidence in full so that we can asses s at that point in time 

    15    whether or not it is fair for the Prosecu tion to rely on that evidence 

    16    if the trial date of the 31st of March is  to be maintained. 

    17         We're not preventing you from making  a further application later 

    18    today, but I repeat, we do ask you to con sider very carefully whether 

    19    in light of the directions we've given th ere is any useful purpose to 

    20    be served by doing so. 

    21         MR. WITHOPF:  That's well-understood , Mr. President. 

    22         PRESIDING JUDGE FULFORD:  Thank you very much indeed. 

    23         MR. DESALLIERS (interpretation):  Wi th your leave, Mr. President, 

    24    I would just like to indicate that after the verifications of my 

    25    colleague, if there were to be a hearing or discussion of this point, 
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     1    I would like to inform the Chamber that t here will be no one from the 

     2    Defence team to deal with this for this w eek.  Ms. Mabille and 

     3    Mr. Biju-Duval will only be available nex t week, and Ms. Buteau and I 

     4    will not even be able later this day to a ssist the Chamber if such a 

     5    plan were made.  I just wish to inform th e Chamber that it would not 

     6    be possible this week. 

     7         PRESIDING JUDGE FULFORD:  Mr. Desall iers, that is perfectly 

     8    reasonable.  You've been given no adequat e notice of the applications 

     9    that Mr. Withopf is considering making la ter today, and if you are 

    10    professionally unavailable, you are profe ssionally unavailable. 

    11         Mr. Withopf, that, I think, underlin es the need for you to 

    12    consider very carefully indeed as to whet her or not there's any useful 

    13    purpose to be served by pursuing applicat ions, particularly if they 

    14    are to be advanced in the absence of anyb ody from the Defence team to 

    15    resist them. 

    16         We are -- Mr. Vaatainen. 

    17         MR. VAATAINEN:  May I address an iss ue, a factual matter from 

    18    your decision that probably would require  precision because it is of 

    19    relevance?  Your Honour, you referred -- you said that eight witnesses 

    20    have been referred to the Victims and Wit nesses Unit in the last two 

    21    weeks.  That is not the case.  We haven't  received these referrals. 

    22    We believe those referrals will be made, but we are not aware at which 

    23    stage. 

    24         PRESIDING JUDGE FULFORD:  Thank you,  Mr. Vaatainen.  I took that 

    25    from one of the -- either submissions tha t were made by the 
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     1    Prosecution or one of their written submi ssions, but thank you for 

     2    clarifying that you haven't received them .  That's very helpful. 

     3         Thank you all very much for your att endance here this morning. 

     4    We will now rise so that all parties and participants, save for the 

     5    Prosecution, can leave.  We will then sit  again in closed session so 

     6    that we can complete the ex parte part of  this decision. 

     7         Thank you all very much. 

     8         The hearing ends at 10.53 a.m. 

     9 

    10 

    11 

    12 

    13 

    14 

    15 

    16 

    17 

    18 

    19 

    20 

    21 

    22 

    23 

    24 

    25 

ICC-01/04-01/06-T-65-ENG ET WT 13-12-2007  22/22  NB T


