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     1         International Criminal Court 

     2         Trial Chamber I 

     3         Situation Democratic Republic of the  Congo – Case Lubanga 

     4         ICC-01/04-01/06 - Open Session heari ng 

     5         Tuesday, 11 December 2007 

     6         The hearing starts at 10.00 a.m. 

     7         COURT USHER:  All rise.  The Interna tional Criminal Court is now 

     8    in session.  Please be seated. 

     9         PRESIDING JUDGE FULFORD:  Good morni ng.  For the sake of the 

    10    record, the Prosecution this morning are represented by Mr. Withopf, 

    11    who is assisted by members of his team.  For the Defence 

    12    Mr. Biju-Duval appears, and again he is a ssisted by various members of 

    13    the Defence team.  Ms. Massidda this morn ing appears, as I understand 

    14    it, not only for the office of public cou nsel for victims, but she's 

    15    also representing those victims who are u sually represented by 

    16    Mr. Walleyn and Ms. Bapita. 

    17         MS. MASSIDDA:  Correct, your Honour.   Just to let the Bench know 

    18    that powers of attorney has been filed in  the case record this morning 

    19    at 9.00. 

    20         PRESIDING JUDGE FULFORD:  And we hav e seen them, Ms. Massidda. 

    21    Thank you very much indeed. 

    22         And finally as regards the Registry,  Mr. Vaatainen and 

    23    Mr. Roussos, both from the Victims and Wi tness Unit are in attendance 

    24    today along with other representatives of  the Registry.  Thank you 

    25    very much. 
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     1         Mr. Withopf, I think although there are a large number of issues 

     2    which fall for consideration this morning , so that we can proceed in a 

     3    reasonably orderly and coherent fashion, it would be useful to 

     4    separate them out and to deal with them t o an extent separately, if 

     5    this is going to be convenient with you, given that I think in all 

     6    instances you are in fact the applicant. 

     7         The suggestion, therefore, that we m ake is that we begin with the 

     8    filing which you made on the 31st of Octo ber, and again the filing 

     9    which you made on the 7th of December las t Friday in relation to 

    10    certain witnesses, and in particular the submissions that you've 

    11    advanced in relation to serving the state ments and the supporting 

    12    materials relating to those witnesses in redacted form, coupled with 

    13    submissions in relation to lifting some o f the redactions that exist 

    14    in relation to those witnesses. 

    15         Will it be convenient with you if we  take that issue first? 

    16         MR. WITHOPF:  Mr. President, your Ho nours, that is indeed 

    17    convenient for us. 

    18         PRESIDING JUDGE FULFORD:  Thank you very much indeed. 

    19         Well, I'm going to begin -- we're go ing to begin this topic by my 

    20    asking Mr. Vaatainen if he is able to ass ist the Chamber as regards 

    21    certain time periods, and really two are of particular concern to us. 

    22    The first time period is when the process  of assessment will be 

    23    completed, and most particularly for thos e victims in relation to whom 

    24    the referrals were made at the end of Sep tember of this year.  That's 

    25    the first time period. 
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     1         The second time period is that once that assessment process has 

     2    been completed, if a decision is taken th at some or all of them should 

     3    be entered into the protection programme,  with as much precision as is 

     4    possible, how long will it take to, as it  were, have those applicants 

     5    fully within the protection programme? 

     6         MR. VAATAINEN:  Good morning, your H onours -- your Honours.  In 

     7    relation to your first time line, the sit uation regarding the 10 

     8    witnesses referred to in Prosecutor's sub mission, seven of those 

     9    applications are currently with the direc tor of regional court 

    10    services -- 

    11         PRESIDING JUDGE FULFORD:  Sorry, som e of those are with? 

    12         MR. VAATAINEN:  Director of Division  of Court Services.  So we 

    13    have completed our assessment procedure a nd now it's up to the 

    14    Registrar's representative to make a deci sion on those applications. 

    15    We expect that these decisions will be co mmunicated to us either today 

    16    or tomorrow. 

    17         Two of the ten witnesses, we met wit h one of them twice, the 

    18    efforts to interview the person, and ther e's been -- first time around 

    19    there was a no-show, and last week that p erson has been interviewed, 

    20    and we expect that we will complete our a ssessment before Christmas 

    21    and then the file will go to the Registra r. 

    22         A second person, one of his adult fa mily members was unavailable 

    23    for the interview last week, so that appl ication will continue to be 

    24    pending, and then the tenth case, a decis ion has been made but there's 

    25    a suggestion between the Office of the Pr osecutor and the Registrar's 
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     1    office on that case.  Now, this with this  small reservation that we've 

     2    been able to accurately identify the indi viduals that are subject of 

     3    OTP's submission. 

     4         PRESIDING JUDGE FULFORD:  Can I ask you just to be slightly more 

     5    specific with this second person, that th ere's therefore outstanding 

     6    an interview with a family member; is tha t right? 

     7         MR. VAATAINEN:  That's correct, your  Honour. 

     8         PRESIDING JUDGE FULFORD:  That's the  first thing.  And the second 

     9    thing is there have been discussions with  the Office of the 

    10    Prosecutor, but are you able to give us a ny indications as to what the 

    11    likely outcome is of this application as far as the assessment's 

    12    concerned or is it too early to say? 

    13         MR. VAATAINEN:  The assessment proce dure from our point of view 

    14    has been completed. 

    15         PRESIDING JUDGE FULFORD:  Right. 

    16         MR. VAATAINEN:  There was a decision  by the Registrar or 

    17    Registrar's representative on the matter,  and then yesterday the 

    18    Office of the Prosecutor has taken this i ssue up with the Registrar. 

    19         PRESIDING JUDGE FULFORD:  Oh, I see.   Right.  Yes.  Right.  I 

    20    follow you.  Thank you very much. 

    21         MR. VAATAINEN:  Then in regards the second question of your time 

    22    line, provided that any or all of these a pplications would be accepted 

    23    to the court's protection programme, beca use of the holiday period 

    24    approaching and other obligations that we  have, it is not feasible to 

    25    have these measures implemented before th e end of January.  That, of 
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     1    course, will be impacted by the number of  potential cases that might 

     2    be accepted to the programme. 

     3         PRESIDING JUDGE FULFORD:  Now, does -- does that mean that that 

     4    date may be a later date, or are you sayi ng that you are confident 

     5    that they will be within the programme by  the end of January? 

     6         MR. VAATAINEN:  May I consult with M r. Roussos for a second, 

     7    please? 

     8         [VWU confers] 

     9         MR. VAATAINEN:  Your Honours, there are factors that are outside 

    10    of our control, and I think these factors  would extend potentially the 

    11    time line if the decision by the Registra r is to defer, whereby we 

    12    would need to do additional work, seek ad ditional information.  That 

    13    of course would postpone the time line.  I think if we assume that as 

    14    we've said before it will take for the un it about 30 days to implement 

    15    the measures from the moment of the decis ion once there's a final 

    16    decision made, then it takes about 30 day s for us to implement the 

    17    measures. 

    18         Now, of course the Christmas and New  Year intervening, this will 

    19    extend the period until the end of Januar y. 

    20         PRESIDING JUDGE FULFORD:  Would it b e a fair summary, 

    21    Mr. Vaatainen, that the likelihood is tha t most -- that the -- that 

    22    most of the ten witnesses will be in the programme by the end of 

    23    January, but there may be some in relatio n to whom it takes slightly 

    24    longer? 

    25         MR. VAATAINEN:  Your Honours, that i s assuming that the Registrar 
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     1    accepts them, and there are -- how should  I put it?  Our 

     2    recommendation to the Registrar are not g oing to be in all these cases 

     3    positive in that sense. 

     4         PRESIDING JUDGE FULFORD:  This is ve ry helpful.  Final question: 

     5    You're confident that there will be a dec ision either today or 

     6    tomorrow in relation to these applicants as far as the Registrar's 

     7    concerned? 

     8         MR. VAATAINEN:  Yes, I am, your Hono ur. 

     9         PRESIDING JUDGE FULFORD:  Thank you.  

    10         MR. VAATAINEN:  I would have if I ma y another general observation 

    11    to make that I think would be useful for the Chamber to be aware of 

    12    when it comes to also these applications,  but I don't know if this the 

    13    appropriate time to raise that issue. 

    14         PRESIDING JUDGE FULFORD:  Please con tinue, Mr. Vaatainen. 

    15         MR. VAATAINEN:  Thank you, your Hono urs.  Now, first of all, I'd 

    16    like to ask you to bear in mind what I'm going to say will be said 

    17    very strictly from the VWU's narrow point  of view, and we don't take 

    18    consideration issues that fall under -- t hat fall outside our mandate. 

    19         I would like to recall three key pri nciples when it comes to the 

    20    protection.  First one, the first princip le is that -- the principle 

    21    of proportionality.  The protective measu res need to be proportional 

    22    to the risk that is -- that is posed to t he witnesses, raising from 

    23    their interaction with the court. 

    24         As we all know, Article 68(1) gives the court the responsibility 

    25    to protect safety, physical and psycholog ical well-being, dignity and 
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     1    privacy of victims, witnesses, and others  at risk.  From our point of 

     2    view there follows clear, and particularl y because of the protection 

     3    obligation vis-a-vis the psychological we ll-being, that the measures 

     4    of protection that are least intrusive bu t adequate to the individuals 

     5    in question should always be applied firs t. 

     6         Relocation or resettlement will have  to always be the last result 

     7    measure not least because of the impact t his drastic measure has on 

     8    the lives of the individuals who are subj ect to the programme. 

     9         The second principle is that any mea sure that is taken will need 

    10    to be based on assessment on the threat a nd the risk.  In order to be 

    11    able to apply these proportional measures , the assessment of the 

    12    threat and the risk on witnesses will hav e to take place, and this 

    13    assessment will have to be based on the f acts. 

    14         The third element is the threat.  As  your Honours recall, we 

    15    defined the threat in our ex parte filing  18 October this year 

    16    concerning the report on the redactions.  We said the threat is a 

    17    substantial likelihood that an individual  or organisation acting with 

    18    malicious intent seeks to harm, kill, or otherwise negatively 

    19    influence a witness in order to have an a dverse impact on the 

    20    proceedings before the court or retaliate  against a witness, and we 

    21    believe that there is a high probability that the threat already has a 

    22    well-developed understanding of the event s that form the basis of the 

    23    case. 

    24         For the threat to act on his or her ill-intentions, the threat is 

    25    the information.  And to get the informat ion of witnesses it's a 
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     1    question of where do you get the informat ion?  In our view this is 

     2    also public hearings without protective m easures.  From the 

     3    investigative activity either by the Offi ce of the Prosecutor or by 

     4    the Defence; monitoring the activity of t he -- the court, the 

     5    investigators in the field; leaks within the court; and possibly from 

     6    the defendant. 

     7         In our view it is possible to addres s all this and mitigate all 

     8    these risks, public hearings, the Chamber  may order procedural 

     9    measures to protect the identities of the  witnesses.  Investigative 

    10    the activity, if all the investigators fo llow the good practices, that 

    11    will mitigate the risk that the investiga tive activity will expose 

    12    witnesses.  Monitoring by outside source of our activities once again 

    13    if everybody applies good practices, adhe res to the information or 

    14    communications security, that will mitiga te the risk.  Leaks from 

    15    within the organisation, betting on the s taff, for example. 

    16         And then of question of a defendant.   One way of addressing that 

    17    issue would be to try to verify the claim s that the instructions or 

    18    information was given out from the detent ion unit by monitoring 

    19    non-privileged communications. 

    20         If we look at what the -- what the a pproach adopted by the Office 

    21    of the Prosecutor both in the submission that led to this hearing, but 

    22    also in the applications for protection t hat they have submitted to 

    23    us, the underlying assumption is that the  witnesses will face a risk 

    24    as a consequence of the identities being disclosed to the Defence. 

    25         We, the Victims and Witnesses Unit, we've always maintained in 
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     1    the Pre-Trial Chamber as well, for exampl e ex parte hearing 23rd of 

     2    August last year and our filing 24th of J uly last year, that in our 

     3    view we don't have any information to -- to suggest that the Defence 

     4    would pose an international -- intentiona l risk to the witnesses. 

     5    Defence team of course is bound by the co de the ethics and the rules 

     6    of the court, the Regulations of the Cour t, the orders of the Chamber, 

     7    and we cannot imagine that the Defence te am would be issuing 

     8    instructions to the field to harm some wi tnesses. 

     9         It is of course possible that throug h the Defence's investigative 

    10    activity, identities of the Prosecution w itnesses might be 

    11    unintentionally disclosed to the communit y where the witnesses live. 

    12    There, we would submit, if the good pract ices are properly applied and 

    13    due consideration is given, this risk sho uld be mitigated. 

    14         We have said this a number of times before, that we don't, as the 

    15    VWU, we don't have any reliable informati on of the intentions of the 

    16    accused.  However, it's clear that it is not beyond the realm of 

    17    possibility that he could have intentions  in this regard.  He is, 

    18    after all, accused of very serious crimes .  However, we, as the 

    19    Victims and Witnesses Unit, we don't have  any reliable information to 

    20    that effect. 

    21         In our view, and this is crucial for  the -- not only for this 

    22    case but other cases as well, and in part icular because the 

    23    applications for protection are based on the assumption that the 

    24    disclosure to the Defence equals risk, we  believe that it would be 

    25    very important to take a very close look on the matter, and I think 
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     1    that requires the Chamber's attention, in  our respectful submission. 

     2         From our point of view, a solution c ould be simple.  If either 

     3    us -- may I continue?  If either Victims and Witnesses Unit or the, 

     4    for example, Office of the Prosecutor, ha s information suggesting that 

     5    around a certain period of time instructi ons were given in the field 

     6    or witnesses were contacted in a threaten ing manner, and there was a 

     7    suspicion that those actions originated f rom the detention unit, it 

     8    would be possible to try to verify this f rom the recordings of 

     9    non-privileged communication by the defen dant. 

    10         Another alternative which we also ha ve proposed to the Pre-Trial 

    11    Chamber would be to order active monitori ng of the defendant's 

    12    non-privileged communications at the cruc ial periods of time.  For 

    13    example, at the time when the identities may be disclosed to the 

    14    Defence. 

    15         A final alternative:  If the Chamber  agrees with the view that 

    16    the disclosure to the Defence is a proble m, a possible solution would 

    17    be for the Chamber to consider to disclos e the identities of the 

    18    Prosecution witnesses only to the Defence  team but not to the 

    19    defendant. 

    20         Thank you, your Honour.  That was al l I had to say on this 

    21    subject. 

    22         PRESIDING JUDGE FULFORD:  So in term s of positive requests, 

    23    Mr. Vaatainen, that you're making of the Chamber, they really have 

    24    been encapsulated during the last few mom ents of your submissions in 

    25    relation to, particularly, monitoring, po ssibly intercepting, 
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     1    communications from the defendant in the detention unit, together with 

     2    what you've just said about limiting his knowledge of identities of 

     3    Prosecution witnesses. 

     4         MR. VAATAINEN:  I'm sure, your Honou rs, I wasn't probably clear 

     5    enough.  We're not saying that the identi ties shouldn't be 

     6    communicated to the defendant.  My last p roposal was -- or last point 

     7    was that of course there's a possibility for the Chamber to consider 

     8    that the identities would be communicated  only to the Defence team but 

     9    not to the defendant. 

    10         The reason we're making this point i s that because we are flooded 

    11    with these applications for protection, a nd the basic assumption there 

    12    is that Defence is going to pose a proble m.  Now, as I said, we don't 

    13    believe that a Defence team would leak id entities of witnesses or will 

    14    have ill-intentions vis-a-vis witnesses, but we just don't know what 

    15    the intentions of the defendant are.  And  if we don't know, we don't 

    16    really have a possibility to assess and e valuate these requests based 

    17    on that kind of an assumption. 

    18         PRESIDING JUDGE FULFORD:  I think I probably anticipate what one 

    19    of the things that Mr. Biju-Duval may say  in relation to the defendant 

    20    not being told the identities of the witn esses is it then becomes 

    21    impossible for him to give instructions, certainly full instructions, 

    22    in relation to those who are going to be called to give evidence 

    23    against him. 

    24         Now -- I mean, that's a problem, Mr.  Vaatainen.  I don't know if 

    25    you have any observations in relation to that. 
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     1         MR. VAATAINEN:  Yes, your Honour.  I  fully agree with you because 

     2    that's a logical conclusion.  This is the  reason:  From the very 

     3    outset I said we're looking at this from a narrow point of view of 

     4    Victims and Witnesses Unit mandate, and t he practical problem we have 

     5    been faced with these applications coming  to us.  It puts us into a 

     6    very difficult position, because we -- wi thout having information, we 

     7    can't really say whether the OTP's assump tion is correct or not.  And 

     8    I think it's probably beyond our powers, then, to make that kind of 

     9    assumption unless we have information, an d that's why we bring this 

    10    matter to your attention, your Honours. 

    11         PRESIDING JUDGE FULFORD:  And I thin k it follows that although 

    12    you're concerned that communications may be coming out of the 

    13    Detention Unit which are not in the best interests of the witnesses, 

    14    at the moment you don't have any firm evi dence that that has been 

    15    taking place.  This is a concern of yours  rather than something which 

    16    is evidence based. 

    17         [VWU confer] 

    18         MR. VAATAINEN:  It's -- there's some  material in the referrals 

    19    from the Office of the Prosecutor that co uld be interpreted that way, 

    20    and that is something that we are now tak ing a closer look and maybe 

    21    requesting for more information from the Office of the Prosecutor. 

    22         PRESIDING JUDGE FULFORD:  Now, that is potentially very 

    23    important, Mr. Vaatainen, and I'm going t o ask you, please, to discuss 

    24    this further with the Office of the Prose cutor, and in the first 

    25    instance if there's anything of substance  which should be brought to 
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     1    our attention to reduce it to writing and  to send it in an appropriate 

     2    confidential filing as soon as possible.  I think it's going to be 

     3    inappropriate to put a time period on thi s because it all depends on 

     4    what emerges from your discussions with t he Office of the Prosecutor, 

     5    but could this please be speedily investi gated and then communicated 

     6    to us? 

     7         MR. VAATAINEN:  Yes, we will contact  the Office of the Prosecutor 

     8    on this straight after the hearing, and w e believe we should be able 

     9    to communicate something to you by Friday . 

    10         PRESIDING JUDGE FULFORD:  Thank you.   Well, we'll say Friday, 

    11    4.00, then.  Thank you very much indeed.  Thank you, Mr. Vaatainen. 

    12         Mr. Withopf, I think we can break it  down in this way, can't we: 

    13    There are some redactions currently in pl ace which you wish to lift. 

    14    I would imagine that Mr. Biju-Duval is no t going to be objecting to 

    15    that.  For those redactions that require our authorisation, I think it 

    16    will be necessary for the hearing to take  place in closed session in 

    17    case our view is the redactions shouldn't  be lifted.  So I think that 

    18    is going to have to be considered a littl e bit later today. 

    19         There are some redactions which, as I understand it, you wish to 

    20    remain in place irrespective of a decisio n by the Registrar in 

    21    relation to protective measures, and thos e proposed redactions are 

    22    also, I think, going to have to be consid ered by us during the course 

    23    of a confidential hearing.  Right. 

    24         The -- the bulk of the material that  otherwise falls for 

    25    consideration are the redactions which yo u only wish to remain in 
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     1    place until the witnesses are within the protection programme, and it 

     2    looks as though we -- insofar as one can make an accurate prediction, 

     3    we have a date somewhere around the end o f January for that to take 

     4    place, although Mr. Vaatainen has been qu ite clear that it may be a 

     5    bit before or it may be sometime afterwar ds depending on the factors 

     6    that he has referred to. 

     7         So that will mean that the Defence w ill receive, on the 14th of 

     8    December, the information from these witn esses, but it will either be 

     9    in redacted or summary form in the first instance, with hopefully the 

    10    full detail being provided at the end of January or thereabouts. 

    11         Now, is that a fair summary of the p osition in relation to your 

    12    October filing and your December filing o n this issue? 

    13         MR. WITHOPF:  Mr. President, your Ho nours, this is certainly very 

    14    close to a fair summary what our position  would be, and the main 

    15    reason why we have requested the Chamber to schedule on an urgent 

    16    basis a hearing was exactly to get instru ctions as to what we can 

    17    disclose by Friday. 

    18         We know that we are supposed to disc lose all the incriminatory 

    19    evidence by the 14th, which is Friday thi s week, and we also know that 

    20    we have, whenever we want to serve redact ed or summarised material to 

    21    the Defence, to bring this to the attenti on and justify it to the 

    22    Trial Chamber.  We have done so in our 31 st of October submission and 

    23    also in our application of 7 of December,  and we have already 

    24    anticipated that a further application wi ll be filed in the very near 

    25    future and certainly by 14th of December.  
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     1         We are aware that the material that comes with these applications 

     2    or that the volume of the material that c omes with these applications 

     3    is a very big volume, and we work on the basis, Mr. President, your 

     4    Honours, and I'm certainly not underestim ating the Trial Chamber's 

     5    ability to deal with it, that by the 14th  there won't be decisions 

     6    rendered, which puts us in a position tha t we have to decide whether 

     7    we disclose or whether we don't disclose the respect -- the respective 

     8    statements at all or whether we disclose the redacted or summarised 

     9    versions of these statements to the Defen ce pending the decision of 

    10    the Trial Chamber.  And if I understood y ou correctly, Mr. Presiding 

    11    Judge, you have indicated that you would be in favour that we disclose 

    12    the redacted and/or summarised versions o f the statements concerned to 

    13    the Defence. 

    14         PRESIDING JUDGE FULFORD:  Not at the  moment indicating any view 

    15    at all, Mr. Withopf.  Simply trying to su mmarise what I understand to 

    16    be the Prosecution's position. 

    17         MR. WITHOPF:  That would be indeed o ur position, but I wish to 

    18    use this opportunity and for that reason I'm grateful that the Chamber 

    19    reacted very quickly in scheduling a hear ing.  I wish to use this 

    20    opportunity to add two observations to th is, and this is based on an 

    21    experience we made when we were in a simi lar situation before the 

    22    Pre-Trial Chamber. 

    23         It happened due to the follow of the  material that the Pre-Trial 

    24    Chamber detected a number of areas where the Prosecution had 

    25    overlooked names of witnesses, and the Pr e-Trial Chamber then 
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     1    obviously ordered the Prosecution to also  redact such portions of 

     2    statements.  And on top of it, and this i s also something, 

     3    Mr. President, your Honours, we want to b ring to your attention, the 

     4    Pre-Trial Chamber for reasons of victims and witness protection, 

     5    sometimes ordered the Prosecution to reda ct beyond what has been 

     6    suggested to the Pre-Trial Chamber at the  time. 

     7         Obviously, we're talking about exper ience we made, and I'm not 

     8    suggesting that we are in the same situat ion again, but I cannot 

     9    exclude it, obviously, at this juncture.  For that reason, our 

    10    suggestion would be, and this is mainly i n order to allow the Defence 

    11    to continue its case preparation, that we , on Friday, disclose to the 

    12    Defence the redacted and/or summarised ve rsions of the statements 

    13    concerned, and in light of what Mr. Vaata inen just has said, which 

    14    actually matches our own views on this ma tter, we would like to 

    15    disclose to the Defence and solely to the  Defence and the Defence 

    16    provides for an undertaking that they are  not providing the materials 

    17    concerned to Mr. Lubanga.  This is obviou sly a temporary situation. 

    18    Once the Trial Chamber has decided on our  respective applications, of 

    19    course we would disclose or re-disclose w here necessary the materials 

    20    to both the Defence and Mr. Lubanga. 

    21         PRESIDING JUDGE FULFORD:  Let me und erstand this, Mr. Withopf. 

    22    This is, therefore, an additional applica tion that you're now making 

    23    not only to be permitted to serve by way of redactions or summaries, 

    24    thereby protecting the identity of the wi tnesses, but additionally 

    25    this material isn't to go to the defendan t until the end of January. 
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     1    Is -- 

     2         MR. WITHOPF:  Until the point in tim e the Trial Chamber has 

     3    decided on the pending applications for r edactions for the reasons I 

     4    just outlined, which would not -- presuma bly would not be end of 

     5    January only.  It would be a temporary me asure in order to avoid a 

     6    situation that Mr. Lubanga gets informati on which the Trial Chamber 

     7    may or may not believe that he should get . 

     8         PRESIDING JUDGE FULFORD:  We underst and, Mr. Withopf.  Please 

     9    carry on. 

    10         MR. WITHOPF:  This is the suggestion , Mr. President, your 

    11    Honours, the Prosecution makes in respect  of the disclosure that is 

    12    due on Friday. 

    13         If you would allow me, Mr. President , your Honours, to provide 

    14    for a few comments to the information tha t has been provided by 

    15    Mr. Vaatainen, and this would cover both the statistics that have been 

    16    provided and also some remarks on the obs ervations on the threat in 

    17    the region.  I believe that in particular  the statistics will be of 

    18    added value for the Trial Chamber to get the full picture.  What 

    19    Mr. Vaatainen was referring to and obviou sly based on the question 

    20    that the Trial Chamber asked were solely there -- of ten referrals 

    21    that were pending based on submissions by  end of September. 

    22         I know that my learned colleague, Mr . Vaatainen, is always 

    23    reluctant and not in favour of mentioning  figures and, in particular, 

    24    numbers of witnesses, and I would request  the Trial Chamber to grant 

    25    either leave to do so in this particular context or to go into closed 
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     1    session, because I have to indicate numbe rs of witnesses. 

     2         PRESIDING JUDGE FULFORD:  Mr. Withop f, I'm just quickly looking 

     3    back at your public filing in relation to  this first issue that we're 

     4    considering today, and in the -- in the p ublic filing which I have 

     5    been careful to work from during the cour se of any observations that 

     6    have come from the Bench on this issue, I  note that in that filing you 

     7    do deal with numbers. 

     8         Now, of course if it is necessary, t he Bench will go into closed 

     9    session, but given that numbers have been  dealt with in public 

    10    filings, is there any advantage to us now  going into closed session? 

    11         MR. WITHOPF:  Mr. President, your Ho nours, in our view there is 

    12    no need for doing so, but we are always a ppreciative to the advice 

    13    that was given by the Victims and Witness es Unit.  There is a 

    14    discrepancy in view, and we, the Office o f the Prosecutor, does not 

    15    think that it is necessary to go into clo sed session for that 

    16    particular reason.  We would be prepared to, in open session, provide 

    17    for the numbers, but it would be benefici al to the Bench probably to 

    18    hear Mr. Vaatainen. 

    19         [Trial Chamber confers] 

    20         PRESIDING JUDGE FULFORD:  Mr. Withop f, I just want to try to make 

    21    sure I fully understand this.  In your 7t h of December public filing 

    22    you deal with particular numbers.  You're  absolutely clear as to how 

    23    many witnesses we're dealing with and the ir particular positions, and 

    24    the same applies to your filing in Octobe r in that -- in the public 

    25    filing you there also refer to the number s of witnesses in relation to 
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     1    whom redactions are sought. 

     2         Now, are those the only witnesses th at you wish to refer to now 

     3    or are there other witnesses above and be yond those mentioned in the 

     4    public versions of these filings? 

     5         MR. WITHOPF:  Mr. President, your Ho nours, this is exactly the 

     6    case.  We want to provide for the full pi cture.  The numbers we have 

     7    provided in the public filing concern the  very issue and the witnesses 

     8    related to the very issue, but in order t o provide the Chamber with a 

     9    full picture, we need to elaborate on the se numbers. 

    10         PRESIDING JUDGE FULFORD:  Right.  Wh o do you say should be 

    11    present at and who should be excluded fro m the closed-session hearing 

    12    that you're now suggesting should take pl ace? 

    13         MR. WITHOPF:  Solely the public, Mr.  President, your Honours. 

    14         [Trial Chamber confers] 

    15         PRESIDING JUDGE FULFORD:  Mr. Withop f, it is regrettable that 

    16    this wasn't made clear earlier, that even  in relation to this aspect 

    17    there was going to have to be a confident ial hearing, because as you 

    18    will understand, there are certain techni cal problems which exist 

    19    whenever the court has to go from open se ssion into closed session, 

    20    and it now means at a quarter to 11.00 we 're about to lose a 

    21    potentially a significant period of time while this is put in place, 

    22    and I think the Court Officer wants to sa y something to me. 

    23         [Trial Chamber and Court Officer con fer] 

    24         PRESIDING JUDGE FULFORD:  I'm being over-harsh, Mr. Withopf.  It 

    25    seems as though so long as we're only exc luding the public, this can
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     1    be done very quickly and in fact without us rising.  So I will not 

     2    chastise you further in relation to that point. 

     3         I am afraid therefore, for the reaso ns that have been set out 

     4    before us, we will have to move from open  session into closed session 

     5    in the sense that the public will be excl uded, and can I ask for the 

     6    necessary processes now to be put in plac e. 

     7         MS. MASSIDDA:  Sorry, your Honour.  The office is being assisted 

     8    by an intern, so I will request that the intern be allowed to leave 

     9    the courtroom, please. 

    10         PRESIDING JUDGE FULFORD:  Yes.  Than k you very much. 

    11         [Closed session starts at 10.43 a.m.  ] 

    12   [expunged] 

    13   [expunged] 

    14   [expunged] 

    15   [expunged] 

    16   [expunged] 

    17   [expunged] 

    18   [expunged] 

    19   [expunged] 

    20   [expunged] 

    21   [expunged] 

    22   [expunged] 

    23   [expunged] 

    24   [expunged] 

    25   [expunged] 
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     1     

     2     

     3     

     4     

     5     

     6     

     7     

     8     

     9     

    10     

    11     

    12     

    13    Page 21 expunged – Closed session. 

    14     

    15     

    16     

    17     

    18     

    19     

    20     

    21     

    22     

    23     

    24     

    25     
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     1    

     2    

     3    

     4    

     5    

     6    

     7    

     8    

     9    

    10    

    11    

    12    

    13   Page 22 expunged – Closed session. 

    14    

    15    

    16    

    17    

    18    

    19    

    20    

    21    

    22    

    23    

    24     

    25     
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     1     

     2     

     3     

     4     

     5     

     6     

     7     

     8     

     9     

    10     

    11     

    12     

    13    Page 23 expunged – Closed session. 

    14     

    15     

    16     

    17     

    18     

    19     

    20     

    21     

    22     

    23     

    24     

    25     
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     1    [expunged] 

     2    [expunged] 

     3    [expunged] 

     4    [expunged] 

     5    [expunged] 

     6    [expunged] 

     7    [expunged] 

     8    [expunged] 

     9    [expunged] 

    10    [expunged] 

    11         [Open session starts at 10.53 a.m. ]  

    12         PRESIDING JUDGE FULFORD:  Mr. Withop f, one -- please carry on, 

    13    but one aspect I'm going to invite you to  deal with is this:  You've 

    14    observed that during the course of the pr oceedings before the 

    15    Pre-Trial Chamber the Chamber, as a resul t of their reading, in fact 

    16    indicated that they felt there should be greater redactions than were 

    17    being requested by the Office of the Pros ecutor.  Now, that was 

    18    something that happened as result of thei r reading of the case. 

    19         That is now, in fact, being elevated  by you in the way that this 

    20    has been described into something that co mes akin, doesn't it, to an 

    21    obligation on the Chamber to check and in vestigate the material that 

    22    the Prosecution are suggesting should be disclosed to the Defence to 

    23    make sure that there is nothing there whi ch in fact should remain 

    24    redacted for the purposes of the protecti on of victims and witnesses. 

    25         Now, doesn't that impose a heavy pos itive burden on the Chamber,
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     1    Mr. Withopf? 

     2         MR. WITHOPF:  Mr. President, your Ho nours, if the Chamber would 

     3    indeed take the same approach as the Pre- Trial Chamber, we are very 

     4    well have aware that this would impose an  extremely heavy burden on 

     5    the Chamber, that's correct. 

     6         PRESIDING JUDGE FULFORD:  Thank you.   Please carry on. 

     7         MR. WITHOPF:  And not guessing on wh at the Pre-Trial Chamber 

     8    made, the Pre-Trial Chamber believe to do  what they have done, I 

     9    believe that they thought they are under an independent obligation to 

    10    provide for the protection of victims and  witnesses. 

    11         What I wanted to add, Mr. President,  your Honours, in respect of 

    12    the observations that have been made by M r. Vaatainen is the 

    13    following:  The security situation on the  ground in the DRC and, in 

    14    particular, in Ituri and in Bunia is worr isome and is extremely 

    15    worrisome, and I make particular referenc e to our yesterday's 

    16    application to extension for time limit o f disclosure paragraph 7 to 

    17    11 without going into more detail in publ ic session. 

    18         Nevertheless, there is general insec urity in the DRC, and in 

    19    particular in Ituri and in Bunia.  UPC me mbers are in control of Ituri 

    20    and certainly of Bunia, resulting in a se rious threat to the 

    21    Prosecution witnesses who realise more an d more that situation with 

    22    unfortunately very serious consequences.  The threat, Mr. President, 

    23    your Honours, is living in Bunia. 

    24         That all boils down to the fact that  the OTP is investigating in 

    25    ongoing conflicts, in areas of ongoing co nflict and insecurity, with 
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     1    the state authorities to the extent that they are existent are not in 

     2    a position to provide for security. 

     3         The Office of the Prosecutor is unde r legal duty to provide for 

     4    the protection of its witnesses, Article 68(1), and for the Office of 

     5    the Prosecutor as for every other organ i n the court, the security of 

     6    the witnesses is of utmost concern.  It's  indeed a priority. 

     7         And these general statements, Mr. Pr esident, your Honours, lead 

     8    me to the following observation, and this  is directly addressing what 

     9    Mr. Vaatainen said:  Of course there is n ot the slightest suggestion 

    10    that members of the Defence team would ca use a risk to the 

    11    Prosecution's witnesses. 

    12         Our view is the following:  Providin g for the identities to 

    13    Mr. Lubanga, and this is obviously tied t o the disclosure of 

    14    unredacted statements, causes a threat to  the Prosecution witnesses 

    15    not only to the extent that Mr. Lubanga m ay or may not be involved in 

    16    such threats, but what is more importantl y and what goes beyond what 

    17    Victims and Witnesses Unit is saying, it' s not only Mr. Lubanga.  It's 

    18    the supporters of Mr. Lubanga in the regi on, and the region is in the 

    19    control of the UPC, that volunteer, that volunteer to intimidate the 

    20    Office of the Prosecutor's witnesses, and  this is the real threat, 

    21    Mr. President, your Honours, and it goes beyond what Victims and 

    22    Witnesses Unit just has you informed abou t. 

    23         Mr. President, your Honours, I leave  it as such for the moment, 

    24    but I wish to emphasise that the situatio n is becoming more serious 

    25    each and every day, and it has a serious impact on the preparedness of 
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     1    the Prosecution witnesses to testify. 

     2         PRESIDING JUDGE FULFORD:  Those are your submissions on the 

     3    first -- on the October and the -- the Oc tober filing and the Friday 

     4    filing. 

     5         MR. WITHOPF:  That's correct, Mr. Pr esident. 

     6         PRESIDING JUDGE FULFORD:  Thank you very much, Mr. Withopf. 

     7         Mr. Biju-Duval. 

     8         MR. BIJU-DUVAL (interpretation):  Th ank you, Mr. President, your 

     9    Honours. 

    10         First of all, I'd just like to make a preliminary remark. 

    11    Yesterday, we received in the afternoon - - or at the end of the 

    12    afternoon the two applications of the Pro secutor which we're speaking 

    13    about today, and it was clear that we hav en't been able to either 

    14    respond to them or even analyse them seri ously, and in particular the 

    15    second one, which is 17 pages and does co ncern the application of the 

    16    Prosecutor to have an extension of the ti me limit.  This application 

    17    is something that we haven't even been ab le to read or understand. 

    18         So we're not in a situation whereby we can comment on it today. 

    19    We aren't ready -- well, we're almost in the same situation with 

    20    regards to the first application which we 've also received yesterday 

    21    at the start of the afternoon, and it's t herefore desirable that the 

    22    Chamber authorise us to give our verbal s ubmissions today and add to 

    23    them written submissions, additional writ ten submissions with a short 

    24    timetable certainly, but one which will m ake it possible for us to 

    25    effectively find out the content of this these documents. 
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     1         And the second comment that I'd like  to make refers to your 

     2    decision of the 9th of November.  Everybo dy knows that what we wanted 

     3    to do as the Defence is to avoid what has  happened -- something 

     4    happening that happened today, namely tha t the Chamber fixes a final 

     5    date which -- by which disclosure should be finished, and that was -- 

     6    the idea of that was that the accused cou ld be tried without any delay 

     7    and be tried fairly.  And we can see toda y that this decision has not 

     8    been respected for the reasons that have been presented. 

     9         What I would like to do is just to i nsist on a particular point, 

    10    which is that today, we're just before th e 14th of December, only 

    11    one-third of the statements have been reg ularly disclosed, one-third 

    12    of them.  That is to say that today the D efence is not in a situation 

    13    to be able to prepare itself for the tria l, quite contrary to what the 

    14    Chamber wished in its decision of the 9th  of November. 

    15         So there are two-thirds of testimony  left, and how is that 

    16    divided up today?  Well, there's a second  third of this which hasn't 

    17    at all been -- hasn't been disclosed at a ll to date, which means that 

    18    we don't know the identities of the witne sses.  That's clear.  We 

    19    don't even know a single word.  We haven' t even seen a single word of 

    20    the supposed testimony.  We know nothing about it.  For about 15 

    21    witnesses, that is, one-third of the anno unced testimonies. 

    22         And then there's another third, the third third, as it were, 

    23    which corresponds to the witnesses whose identity has not been 

    24    disclosed, and we've only received summar ies or redacted statements 

    25    for this third third.  There, too, we are  also not in a position 
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     1    whereby we can effectively investigate to  be able to having an 

     2    effective trial, and the Trial Chamber ha s seen -- the Trial Chamber 

     3    did require that the 14th of December dea dline be kept and that the 

     4    witness statements should be provided by then, and all the redactions, 

     5    including the redactions of identity shou ld be justified. 

     6         And just to give a mention a point w ith regards to redactions, 

     7    redactions or summaries, the summary is a  type of redaction, in fact. 

     8    I would like to draw the attention of the  Chamber to the situation of 

     9    three witnesses.  We only have a pseudony m for them.  Of course I can 

    10    mention the pseudonyms without any risk.  AG, AW, AE, and these are 

    11    part of these witnesses whose statements have been redacted.  And of 

    12    course these redactions have a consequenc e, and it makes it totally 

    13    impossible to understand them. 

    14         I would like to stress this.  And wh y would I like to do that? 

    15    Because we shouldn't have a situation whe reby we can imagine having a 

    16    false good solution, as it were, an inter mediate solution or temporary 

    17    solution which doesn't really provide a r eal solution, which would be 

    18    to authorise redactions such that the Def ence can start to prepare 

    19    itself.  What we can see in practice conc retely is that the redaction 

    20    does make a considerable amount of the do cuments un-understandable and 

    21    unusable when it comes to the investigati ons of the Defence to prepare 

    22    for trial. 

    23         So the Prosecutor, in his written su bmissions, gives the example 

    24    of what's practised before the Internatio nal Criminal Tribunal for 

    25    Rwanda, saying that before the ICTR it wa s admitted that one could 

ICC-01/04-01/06-T-63-ENG WT 11-12-2007  29/41  SZ  T



Open Session  Page 30 

ICC-01/04-01/06  Tuesday, 11 December 2007 

     1    have a delay up to 20 days before the sta rt of the trial of the 

     2    disclosure of the identities of the witne sses, et cetera. 

     3         Well, the Defence considers that wha t was -- what was done before 

     4    the ICTR is not necessarily the example t hat should be followed.  And 

     5    I would also like to add, furthermore, th at the example of the ICTR 

     6    with regards to this particular issue is,  as far as I'm concerned, is 

     7    the example that should not be followed, because what we have noted is 

     8    before this Court is that there have been  -- there hasn't always been 

     9    a fair trial in this part, and when you h ave -- this has become the 

    10    exception.  So I think that the Chamber s hould be careful that the -- 

    11    what is the rule doesn't become the excep tion.  And just with regards 

    12    to an example, something that as far as w e're concerned, it does seem 

    13    to be a contestable aspect with regards t o a fair trial. 

    14         Just to say a last point with regard s to a new issue which came 

    15    up.  It's the question of whether one cou ld imagine that there's 

    16    information which is disclosed to a membe r of the Defence team and who 

    17    wouldn't communicate it, and it would be prevented from 

    18    communicated -- prevented from communicat ing that information to the 

    19    accused.  So information the accused woul d be deprived of.  So the 

    20    response to that, as far as I'm concerned , can only be negative. 

    21         The first primary right of the accus ed, the first of the 

    22    fundamental rights of the accused is that  of being informed, informed 

    23    precisely of the nature of the charges ag ainst him, and the first of 

    24    his defences is it himself.  He has the r ight to defend himself.  His 

    25    defenders, his counsel, are there only to  assist him with his defence, 
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     1    certainly not to represent him leaving hi m aside, and his defenders 

     2    can only act, as you have highlighted, Mr . President, with 

     3    instructions from the accused. 

     4         It is not possible to ask the Defenc e to -- to dissimulate to 

     5    the -- or to hide information from the ac cused which is essential to 

     6    his defence.  That is not possible.  In t his case, it is preferable 

     7    that this information not be disclosed to  the Defence rather than to 

     8    give the Defence an obligation to hide th at from the person who they 

     9    have a mission to defend. 

    10         So, Mr. President, that is the essen tial part of my submissions. 

    11    Just one word by way of conclusion.  So t hree years the Prosecutor's 

    12    been investigating, and I would just like  to mention another right of 

    13    the accused is to be judged without undue  delay, without delay, and 

    14    fairly.  So your decision of the 9th of N ovember was to resolve that 

    15    question.  Now it's not applied.  Now thi s double requirement has to 

    16    be met, a delayed trial and a fair trial.   So we need full disclosure 

    17    to ensure that the exception, i.e., redac tions, do not become the rule 

    18    within international trials. 

    19         And just a last point which wasn't m entioned but is something 

    20    that is of concern to us, because we read  with concern and with 

    21    surprise paragraph 26 of the application of the Prosecutor, which was 

    22    communicated, dated the 7th of December, the first application of the 

    23    Prosecutor with regards to the lifting of  redactions and to 

    24    non-disclosure of information and disclos ure of summary evidence, 

    25    paragraph 26. 
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     1         It is possible that the comments I'm  going to make come from a 

     2    misunderstanding because it was an Englis h text, and I don't rule that 

     3    out this theory, the possibility of misun derstanding, but in 26, the 

     4    Prosecutor mentions under the term "Furth er Investigation," 

     5    investigations which are being carried ou t in relation to allegations 

     6    of crimes committed by Thomas Lubanga tha t go beyond the scope of 

     7    crimes covered in the present case. 

     8         So you can imagine that this, from t he -- that does present some 

     9    question marks with regards to the Defenc e.  Yes or no?  Is the 

    10    Prosecutor currently preparing other char ges against Mr. Lubanga, or 

    11    beyond that, going beyond the framework.  Well, this is something that 

    12    the Chamber is seized of today.  If this is the case, then this has to 

    13    be told to us. 

    14         This is the first and fundamental th ing to say to the Defence and 

    15    also to the Chamber.  It is clear, it's c apital, because we shouldn't 

    16    have a situation where on the occasion of  the -- there's a first wave 

    17    of accusations and charges with regards t o child soldiers, that the 

    18    Prosecution tries to draw the accused int o a type of trap to then be 

    19    able to throw new charges against him wit h regards to other crimes 

    20    after the accused has taken a first posit ion.  And perhaps here we're 

    21    talking about a theory or a hypothesis wh ich is without foundation. 

    22         Perhaps this is a misunderstanding o f this paragraph 26 on the 

    23    part of the Defence, but it would desirab le, certainly the Defence 

    24    wishes that the Prosecutor gives us preci sions in this regard with 

    25    regard to what he has stated here. 
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     1         So, Mr. President, those are the sub missions that I wanted to 

     2    make today. 

     3         PRESIDING JUDGE FULFORD:  Thank you very much, Mr. Biju-Duval. 

     4    Before you sit down, can I first of all i ndicate that we readily 

     5    understand that particularly in relation to the second application 

     6    you've had very little time indeed to con sider it, and the Bench is 

     7    really in the same position.  However, th ere are, I think, four 

     8    particular areas which are raised by the Prosecution in the public 

     9    version of that second filing that you ma y be able to provide us some 

    10    assistance with. 

    11         First, the Prosecution has returned to the general theme of the 

    12    October and the 7th of December filings w here the position of those 

    13    witnesses being considered by the Victims  and Witnesses Unit and the 

    14    Registrar is generally set out, and I thi nk to an extent there's 

    15    duplication between the most recent filin g and those two earlier 

    16    filings to that extent. 

    17         Second, the Prosecution has highligh ted that there will be some 

    18    material that they're not going to be in a position to disclose that 

    19    relates to the re-interviews of certain w itnesses, and those 

    20    re-interviews are to take place at some s tage in the hopefully 

    21    relatively near future. 

    22         Thirdly, there are some additional w itnesses who the Prosecution 

    23    are in the process of considering togethe r with the collection and 

    24    processing of some transcripts in relatio n to a particular witness, 

    25    and that is material that the Prosecution  is currently putting 
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     1    together. 

     2         And finally, there is -- and this is  the fourth category, there 

     3    is -- there are some areas of expert evid ence that the Prosecution 

     4    wish to pursue, particularly in the light  of our decision on experts, 

     5    which I think was filed yesterday. 

     6         Now, Mr. Biju-Duval, in relation to the first area, the witnesses 

     7    currently being considered by the Victims  and Witnesses Unit, you've 

     8    already I think really in general terms h elpfully assisted us with 

     9    your submissions. 

    10         In relation to the second area where  the Prosecution wish at 

    11    least to have the opportunity of putting before the Chamber the fruits 

    12    of the re-interviews, really that is goin g to depend on what happens 

    13    during those re-interviews, but the point  is raised, as it were, 

    14    generally, and it may be you'll be able t o at least in general terms 

    15    assist us with that point. 

    16         The third area in relation to new ma terial from new witnesses, I 

    17    imagine there's very little that you can say in the absence of seeing 

    18    that material, and unless there are speci fic observations that you 

    19    would wish to make, I think it would be p remature for us to ask you to 

    20    advance submissions on that area now.  Bu t on the fourth area there 

    21    may be submissions which you could assist  us on in relation to expert 

    22    evidence given that it's only recently th at the Chamber has delivered 

    23    it's decision on how expert evidence shou ld be addressed.  Really it's 

    24    a question of whether you are objecting i n principle to the 

    25    Prosecution at some hopefully early but a t some later stage putting in 
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     1    expert evidence or whether you accept tha t we will need to consider 

     2    each area of expert evidence on its merit s and to consider what the 

     3    potential impact is on the trial once tha t expert evidence is received 

     4    by the Chamber and by the Defence. 

     5         Now, I think that's a reasonably acc urate summary of - and I see 

     6    Mr. Withopf nod - of his most recent fili ng.  Are you able to help us, 

     7    Mr. Biju-Duval, at least in a general way  in relation to the points 

     8    that I've highlighted? 

     9         MR. BIJU-DUVAL (interpretation):  Pr esident, with regard to the 

    10    issue of additional evidence, testimony, and with regards to the new 

    11    witnesses, I understand that this is a ma tter of incriminating 

    12    evidence which is coming, which is signif icant, which is going to put 

    13    back the point of departure or going to c hange the timetable which 

    14    is -- by which the Defence can prepare th e trial, and I think 

    15    unfortunately we have to consider that we  have to -- that we have to 

    16    consider that the state of this 14th Dece mber is null and void, and I 

    17    am constrained to maintain the observatio ns that we made in the month 

    18    of October with regards to the need for t his time frame with regards 

    19    to this deadline. 

    20         With regards to the issue of experts , I'm not going to hide the 

    21    way I feel about this.  I'm not certain t hat I've really understood 

    22    all the aspects of the question.  We will  bring written submissions to 

    23    it.  But with regards to experts, it does  seem to be a bit different. 

    24         With regards to the witnesses of fac t, it is necessary to be 

    25    extremely firm with regards to the necess ary deadlines for 
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     1    investigations and with regards to the ex perts and the experts' 

     2    statements.  And this is also something t hat's been dealt with in 

     3    another way by the previous international  courts in their Statues as 

     4    well, but I have to say that I can't pret end that I really did 

     5    understand well the terms of the question  that you put to me and to be 

     6    able to see really what's at stake in tha t. 

     7         What I would like to do is to be abl e to respond in writing 

     8    quickly to them a bit later. 

     9         PRESIDING JUDGE FULFORD:  Mr. Biju-D uval, if there are written 

    10    submissions that you wish to put -- that you wish to put in on the 

    11    areas that you have just identified, what  sort of time period do you 

    12    have in mind for the submission of those written observations? 

    13         MR. BIJU-DUVAL (interpretation):  Wo uld Friday be possible? 

    14    Would that be acceptable? 

    15         PRESIDING JUDGE FULFORD:  We'll refl ect on that.  Thank you very 

    16    much, Mr. Biju-Duval. 

    17         Ms. Massidda, do you wish to make an y intervention on these 

    18    points? 

    19         MS. MASSIDDA (interpretation):  No, Mr. President.  I don't have 

    20    any observations to make. 

    21         PRESIDING JUDGE FULFORD:  Thank you very much indeed. 

    22         Mr. Withopf, we're nearly at half pa st 11.00 when the court will 

    23    have to break in any event to give the in terpreters a break.  Is there 

    24    anything that you wish to say briefly in response to the submissions 

    25    by Mr. Biju-Duval? 
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     1         MR. WITHOPF:  Very briefly, Mr. Pres ident, your Honours, and this 

     2    is mainly related to the submissions that  have been made in respect of 

     3    paragraph 26 of our 7 December filing, an d in order not to waste time, 

     4    I draw the attention of both the Honourab le Bench and my learned 

     5    friends from the Defence to the 27th of J une 2006 filing of the Office 

     6    of the Prosecutor which in detail address es this point. 

     7         PRESIDING JUDGE FULFORD:  And the su mmary, Mr. Withopf, is, in a 

     8    sentence or two? 

     9         MR. WITHOPF:  I can do it in a sente nce, Mr. President, your 

    10    Honours.  The summary is the following:  The Office of the Prosecutor 

    11    continues its investigation against Mr. T homas Lubanga, but it has 

    12    informed the Defence and the Pre-Trial Ch amber at the time, and this 

    13    would also apply to the Trial Chamber, th at in the current proceedings 

    14    there would be no added charges. 

    15         PRESIDING JUDGE FULFORD:  So the def endant can know that there 

    16    will be no application by the Prosecution  in this trial to add any 

    17    additional charges. 

    18         MR. WITHOPF:  That's correct.  And t he emphasis lies on the word 

    19    "this trial." 

    20         PRESIDING JUDGE FULFORD:  Procedural ly, I think it would in any 

    21    event mean this case returning to the Pre -Trial Chamber in order for 

    22    extra charges to be added, would it not, Mr. Withopf? 

    23         MR. WITHOPF:  It would, Mr. Presiden t, your Honours, but I 

    24    repeat, in this particular context there won't be added charges. 

    25         PRESIDING JUDGE FULFORD:  Thank you very much.  Does that in 
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     1    fact, therefore, conclude your submission s on the October filing and 

     2    the 7th of December filing? 

     3         MR. WITHOPF:  Just a moment, please,  Mr. President. 

     4         PRESIDING JUDGE FULFORD:  Certainly.  

     5         [Prosecution counsel confer] 

     6         MR. WITHOPF:  Mr. President, your Ho nours, we work on the basis 

     7    that there will be an ex parte portion on  the substance of these 

     8    submissions. 

     9         [Trial Chamber and Court Officer con fer] 

    10         PRESIDING JUDGE FULFORD:  Mr. Biju-D uval, can I return with your 

    11    assistance to the subject of the -- the m ost recent of the 

    12    Prosecution's filings, the one dated the 10th of December, which in 

    13    the public redacted version is entitled " Urgent, Prosecution's 

    14    application for extension of time limit f or disclosure." 

    15         Do I take it that given you've had s uch little time with this 

    16    document, that apart from the matters tha t I've encouraged you to 

    17    address by the questions that I put to yo u a moment ago, having split 

    18    that document up into four separate areas  that, you will have no 

    19    further submissions to make today on that  document and that you wish 

    20    to make your submissions otherwise in wri ting, and the date that you 

    21    have proposed is Friday of this week at 4 .00? 

    22         MR. BIJU-DUVAL (interpretation):  Ye s, Mr. President.  The 

    23    situation is very simple.  At this point in time, I have not even been 

    24    able to read this document.  I only learn ed that it existed this 

    25    morning, and unfortunately, I've not been  able to spend any useful 
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     1    time on it at all.  I will need to do so as soon as possible, as 

     2    rapidly as possible. 

     3         PRESIDING JUDGE FULFORD:  One option , so that we can deal with 

     4    these matters before the Friday deadline,  which would clearly be 

     5    desirable, would be for us to reconvene a t 10.00 tomorrow morning once 

     6    you've been given the rest of today and t his evening to consider the 

     7    contents of this document which, as I say , I think I fairly summarised 

     8    in the observations I made a few moments ago.  Would that be 

     9    acceptable to you so that you've got some  additional time to consider 

    10    the contents of this document? 

    11         MR. BIJU-DUVAL (interpretation):  Mr . President, I would like to 

    12    do all that I can to move forward as rapi dly as possible. 

    13    Unfortunately, I am obliged to inform the  Chamber that I cannot be in 

    14    The Hague tomorrow for professional reaso ns.  However, I can attempt 

    15    today to prepare a written response which  could be filed tomorrow 

    16    towards the end of the morning. 

    17         PRESIDING JUDGE FULFORD:  Well, that 's extremely helpful of you, 

    18    Mr. Biju-Duval.  Thank you very much inde ed.  I'll just confer for a 

    19    moment with my colleagues. 

    20         [Trial Chamber confers] 

    21         PRESIDING JUDGE FULFORD:  Mr. Biju-D uval, the Bench is extremely 

    22    grateful to you for that self-evidently c ooperative approach, because 

    23    we well-recognise that you have been plac ed in a very difficult 

    24    position in relation to this, not least g iven that on such an 

    25    important issue the Prosecution only made  this filing available 
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     1    yesterday when we're working to a deadlin e of 4.00 p.m. on Friday of 

     2    this week, and it goes without saying tha t by leaving these filings 

     3    until this point in time, very considerab le pressure is placed not 

     4    only on the Defence but I'm going to add on the Bench as well, and 

     5    whatever our decision on these issues, we  wish to make it abundantly 

     6    clear that we deprecate matters of this w eight being raised within 

     7    such a short time frame putting the parti es and the participants under 

     8    great strain in relation to putting in an  effective response and 

     9    putting the Bench under great pressure in  terms of delivering a 

    10    decision on a very wide number of issues before the deadline expires. 

    11         Now, that said, our thanks again to you for your cooperation, and 

    12    if you could file your written submission s by close of play tomorrow. 

    13    So we'll say 4.00 p.m. tomorrow.  Then we  will incorporate them in 

    14    relation to any decision we make on these  three filings.  Thank you 

    15    very much indeed. 

    16         We will now -- ah, yes.  I'm extreme ly grateful to the legal 

    17    advisor to the Chamber for reminding me t hat before the parties and 

    18    the participants disappear, that there ar e some additional matters to 

    19    be dealt with. 

    20         There is the need to fix a further S tatus Conference, and we have 

    21    in mind at the moment the afternoon of th e 9th of January, going into 

    22    the 10th of January and then the 11th of January.  After we've risen, 

    23    could the parties and participants please  speak with the legal advisor 

    24    to the Chamber and indicate whether or no t those dates are acceptable. 

    25         The second matter which we will give  full reasons on in due 
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     1    course, but which it would be helpful to indicate now, our decision 

     2    relates to the inquiry raised by the Offi ce of the Prosecutor as to 

     3    whether when the re-interviews take place  the period of time for 

     4    separation can be greater than two days a nd can, in fact, be up to ten 

     5    days.  Bearing in mind the helpful assist ance that we've been provided 

     6    on this by the Victims and Witnesses Unit , the Bench approves the 

     7    longer period, up to but not going beyond  a ten-day separation period. 

     8         Good.  We will rise now for half an hour and go back -- and 

     9    reassemble in closed session with the Pro secution only being present 

    10    at five past 12.00. 

    11         The hearing ends at 11.47 a.m. 

    12 
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