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APPEAL BRIEF, PART Il — INTRODUCTION

3
GROUND 2: MR. NTAGANDA’S RIGHT TO A FAIR TRIAL WAS VIOLATED BY
MANIFEST PROCEDURAL IRREGULARITIES
4
l. The Chamber’s excessive resort to ex parte material violated Mr. Ntaganda’s right
to a fair trial
4
II.  The Prosecution’s wilful failure to disclose Mr. Ntaganda’s non-privileged
conversations in its possession irreparably damaged the fairness of the trial
9
I1l. The Chamber’s failure to suspend the proceedings prior to the resolution of the ‘no
case to answer’ appeal was an error
16
1VV. Violation of Mr. Ntaganda’s right to a fair hearing
18
GROUND 5: NO ATTACK DIRECTED AGAINST A CIVILIAN POPULATION!
23
l. Failure to find that a civilian population was the primary object of the attack
23
Il.  The Chamber erred by limiting its analysis of the evidence to six military operations
23
I11. Failure to accord sufficient weight to the legitimate purpose of the six military
operations it considered
24
IV. Failure to consider relevant evidence going beyond the allegations of the Prosecution
27
V.  No orders to attack civilians were issued
29
A.  Kupiga na kuchaji was not an instruction to attack all Lendu
29
B. The Chamber’s errors related to the seven orders/instructions considered
35
(1) P-0010 Order
35
(2)  Pre-Mongbwalu instructions issued to P-0017/P-0963
36
(3) P-0768’s Camp Goli allegation
36
(4)  Order to fire a grenade launcher in Sayo
36
(5) Kisembo’s briefing to troops in Mongbwalu
37
(6) Salumu’s order to destroy a triangle / pocket of resistance
37

! Ground 5 is addressed before Ground 4 to reflect the order in which the elements were addressed in the
Judgment.
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(7)  Salumu’s order in Kilo on 18 February 2003

38
V.  Conclusion

39
GROUND 4: NO ORGANISATIONAL POLICY

39
GROUND 6: ERROR IN FINDING THAT ORDERING DISPLACEMENT AS A WAR
CRIME WAS COMMITTED

47
l. Territorial control is a condition of ordering displacement as a war crime

47
I1.  Errorsin finding that the first material element of article 8(2)(e)(viii) was fulfilled

49
GROUND 7: IN ASSESSING THE EVIDENCE, THE CHAMBER COMMITTED
MIXED ERRORS OF LAW AND FACT

49
l. The Chamber erred in its assessment of Mr. Ntaganda’s testimony

49
1.  The Chamber erred in dismissing D-0017’s evidence in its entirety

51
I11.  Error.in relying on uncorroborated untested evidence to convict the Accused

53
GROUND 8: THE CHAMBER ERRED IN FINDING THAT THE UPC/FPLC AND
HEMA CIVILIANS COMMITTED CRIMES DURING THE FIRST OPERATION

54
l. Attack on Nzebi

55
Il.  Killing of the Abbé

60
I11.  Anti-personnel mines at the entry and exit points of Mongbwalu

63
1V. UPC soldiers fired “at everyone in Mongbwalu” including the “civilian population”

66
V.  The shooting of the grenade at the departing column

69
VI. Killing prisoners at the Appartements

73
VIIl. Conclusion

79
GROUND 9: THE CHAMBER ERRED IN FINDING THAT ANY OF MR.
NTAGANDA’S ESCORTS WAS UNDER 15 YEARS OF AGE

80
l. Introduction

80
Il.  The impugned findings

81
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I11. The Chamber’s approach to visual determinations of age was unexplained,
misapplied the burden of proof, and did not exclude all other reasonable possibilities

81
IV. Conclusion
86
GROUND 10: THE CHAMBER ERRED IN FINDING THAT CHILDREN UNDER 15
YEARS OF AGE ACTIVELY PARTICIPATED IN HOSTILITIES
86
GROUND 11: NO REASONABLE CHAMBER COULD HAVE FOUND THAT CHILD
SOLDIERS WERE RAPED AND SEXUALLY ENSLAVED, OR THAT MR.
NTAGANDA WAS AWARE OF ANY OF THESE RAPES
89
l. Impugned findings and introduction
89
I1.  No reasonable trier of fact could have relied on P-0758’s and P-0883’s testimony
about rape in light of their lies on related, material matters
90
I1l. “Mave”’s age could not be established beyond reasonable doubt, and there is no
evidence of Mr. Ntaganda’s knowledge of her rape
92
IV. Conclusion
93
GROUND 12: THE CHAMBER ERRED IN LAW AND IN FACT IN FINDING THAT
MR. NTAGANDA KNEW THAT ANYONE UNDER 15 WAS ENLISTED,
CONSCRIPTED OR USED TO PARTICIPATE IN HOSTILITIES
94
GROUND 13: THE CHAMBER ERRED IN CONVICTING MR. NTAGANDA AS AN
INDIRECT CO-PERPETRATOR
95
l. Mr. Ntaganda was found liable on the basis of a common plan for which he was not
charged
95
Il. The Chamber erred in_ finding a common plan in_the absence of direct
evidence and having failed to exclude other reasonable inferences
97
I1l. The Chamber erred in finding that Mr. Ntaganda agreed to the “destruction and
disintegration of the Lendu community” and thus intended the crimes charged
in Counts 1-8,11-13, and 17-18
104
IV. The Chamber erred in finding that the co-perpetrators foresaw rape and sexual
slavery as a virtual certain consequence of the implementation of the common plan
106
V. The Chamber’s findings on the use of Hema civilians were erroneous
107
GROUND 14: MR. NTAGANDA DID NOT POSSESS THE REQUIRED MENS REA
FOR THE CRIMES FOUND TO HAVE BEEN COMMITTED DURING THE FIRST
OPERATION
110
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l. The subjective elements of co-perpetration

110
I1. P-0010’s kupiga na kuchaji allegation the night before Mongbwalu
111
Il. P-0768’s “attack the Lendu” allegation
117
IV. The other factors relied upon do not establish Mr. Ntaganda’s criminal intent
119
V. Failure to consider the reasonable possibility of other available conclusions, and
associated relevant evidence
121
VI. Conclusion
123
GROUND 15: ERROR IN FINDING THAT MR. NTAGANDA POSSESSED THE MENS
REA FOR THE SECOND OPERATION CRIMES
124
l. Introduction
124
I1.  The law of co-perpetration
125
I11.  The Chamber erred in finding that the purported contributions of Mr. Ntaganda to
the crimes of the second operation were performed with the requisite mens rea
127
A. Introduction
127
B.  Awareness of direct contributions to the Second Operation
127
C.  Conclusion in respect of direct contributions to the Second Operation
133
D. Indications of awareness arising from contributions to the First Operation as
indirect contributions to the Second Operation
134
E.  Conclusion concerning awareness of control over the crimes
137
IV. Errors in finding that P-0055 informed Mr. Ntaganda about the Kobu massacre,
and error_in relying on this information to impure mens rea for that crime to Mr.
Ntaganda
137
A. Introduction
137
B. P-0055’s testimony that Mr. Ntaganda was informed contemporaneously about the
Kobu massacre, and his reaction, was manifestly unreliable
138
C. Conclusion
141

No.1CC-01/04-02/06 5/5 31 January 2020



