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Decision on the request for excusal from Appeals Chamber in all pending and future appeals in The
Proseculor v, Duminic Ougwen

The Presidency, composed of the First Vice-President (Judge Joyce Aluech), the
Second Vice-President (Judge Kunike Ozaki), and Judge Sanji Monageng, hereby
decides upon Lhe request for excusal submitted by Judge Silvia Fernandez de
Gurmendi on 16 April 2015, Judge Fernandez de Gurmendi requests to be excused,
pursuant to article 41(1) of the Rome Statule of the International Criminal Court
(“Statute”) and rule 33(1) of the Rules of Procedure and Evidence (“Rules”), from
sitling in all pending and future appeals in The Prosecutor v. Dominic Cngwen
("Ongiwen").

The request for excusal is granted.
Factual Background

On 11 March 2015, Judge Fernandez de Gurmendi was elected President aof the
Court.! Judge Fernandez de Gurmendi was subsequently assigned lo the Appeals
Division in accordance with article 39(1) ol lhe Slalule, which provides that the
Appeals Division “shall be composed of the President and four other judges” 2

On 16 April 2015, by confidential memorandum, Judge Ferndndes de Gurmendi
requested the Presidency to excuse her from sitting in all pending and fulure
appeals in Ongwen pursuant to article 41(1) of the Statute and rule 33(1) of the

! Press Release, Judee Terndnder de Gurmendi elected 10O President for 2015-2018; Judges
Aluoch and Ozaki elecled Uirst and Second Vice-FPresidents respectively, 11 Mar, 2015, 1CC-CPL-
2015031 1-PR MG,

* 5eet Decision assigning judges Lo divisions, [3 Mar. 2015, TCC-02011-01 /12767,
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Kules.® The request for excusal is based on Judge Fernandez de Gurmendi's
“previous involvement in the situaltion in Uganda as Head of the Jurisdiction,
Complementarily and Cooperation Division [YJCCD"] in the Office of the
Prosecutor ("OTPF”) from June 2003 to December 2006."" Judge Ferndnder de

Courmendi noted that

[wlhile serving in this capacily, [she] had a leading role in the
preliminary  examinaticn of the Uganda situation, and more
specifically in relation to an examination of the activitics of the Lord’s
Resistance Army  |["LRA”], the armed group ol which Mr Dominic
Orgwen is alleged Lo be a imember.®

She further noted that “[t]his preliminary examination mncluded an assessment of
those believed to be most responsible for alleged crimes committed under article 5
of the Stalule in the situation,”®

Finally, Judge Fernandez de Curmendi noted thal

[s]he was also involved ir the investigative phase of the case against
the leaders of the LRA, including Mr Dominic Ongwen, and as member
of the Fxecutive Commiltee of the OTF, [she] took part of discussions
that led to the request for an arrest warrant in [Chagien].”

Judge Fermandez de Gurimnendi observed that article 41(2)(a) “provides that ‘[a]
judge shall not participate in any case’ where ‘that judge has previously been
involved in any capacity in thal case'”; she further observed thal while hor previous
imvolvement “was in a ‘siluation’ as opposed to a ‘case™, she considered that “in
the particular context of the Uganda situation and Lhe findings that were made at
the preliminary examination stage,” her invelvement is “equivalenl to previous
involvement in the case wilhin the meaning ot article 41(2) of (he Statute.”® She
concluded that she was therefore requesting excusal “before any of the parlics raise

concerns as to [her| impartiality.”®

In the same memorandum, Judge Fernandez de Gurmendi requested to be excused

[ram the deliberations of the Presidency on her request for excusal from the

P Aequest for excusal from Appeals Chamber in all pending ard [ulure apoeals in the ease af The
Proseculor v Domenic Ongicen, 2015/PRES/00143, para. 3.

Hid. st para 4

*Id.

.

T Id.

$1d, at para. 5.

4.
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Appeals Chamber in all pending and future appeals in Ongwen." Judge Fernandez
de Gurmendi based this request for excusal on her position as a member of the
Presidency, which she noted “may give tise Lo 2 possible conflict of inlerest.”" On
20 April 2015, the remaining members of the Presidency granted Judge Fernandez
de Gurmendi’s request for excusal from the deliberations of the Presidency. On the
same date Judge Menageng assumed responsibilities as a member ol the Presidency
for the purpose of deliberating on Judge Ternandez de Gurmendi's request for
excusal from sitting in all pending and future appeals in Cugiven in accordance with

regulation 112} of the Regulalions of the Courl.
Decision

The present request for excusal is properly befcre the Presidency in accordance
with article 41(1) of the Statute and rule 33(1) of the Rules.

Article 41(1) of the Statute provides, in relevant part, that “[{Jhe Presidency may, at
the request of a judge, excuse that judge from the exercise of a function under this
Statute”, Article 41(2)(a) of the Statute further provides

A judge shall not participate in any case in which his or her impartiality might
reasonably be doubted an any ground. A judge shall be disqualified from a
case in accordance with this paragraph if, fnfer alia, thal udge has previously

.

been involved in any capacity in that case before the Court ., |

The Presidency has previously clarified that the second sentence of arlicle 41(2)(a)
15 “concerned with disqualificalion where a judge has previously been involved in
any capacity which gives rise lo a reasonable ground to doubt his or her
impartiality.”” The Presidency elaborated that this interpretation is “most
consistenl with the objective of ensuring thal Lthe imparlalily of judges cannot
reasonably be reproached” while "at the same time . . . ensuring the officient

conduoct of procecdings. "

The Presidency recalls that it has previously emphasized the need to note the
“degree of congruence between the legal issues” and whether “the factual
determinations” would be "based on the same evidence” in considering requests lor

4. at para. 6.

0,

= Decision on the request of 16 Seplember 2009 1o be excesed from sitting in the appeals against
the decision of Trial Chamber T of 14 July 2009 in the case of The Prosecutor v Thowias Lubanen
Dyile, pursuanl to article 41(1) of the Statule and rule 33 of the Rules of Procedure and Evidence,
23 Sept. 2009, 1CC-01/04-01/06-2138- Anxdll p. 5

I,
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cexcusal on grounds of an applicant’s previous mvolvement in the cased The
Presidency further recalls that it may reasonably appear to an objective observer
that” a judge lacks imparlialily where hie or she is “not free to depart from previous
factual findings which [he ar she has] made upon consideralion of the same issues
and evidence” 1%

The Presidency finds the request to be well founded. The Presidency notes that
Judge Fernandez de Gurmendi's request for excusal is based on her previous
invalvement in the Liganda Situation as Head of the JCCD in OTTF from June 2003 to
December 2006. The Presidency observes, in particular, that Judge Fernandez de

T

Gurmendi describes having played “a leading role” in the preliminary examination
of the Uganda situation, which "included an assessment of those believed to be
most responsible for the alleged crimes committed under article 5 of Lhe Statute in
the situation.”"® The Presidency also observes that Judge Fernandez de Gurmendi
describes having been "invelved in the investigalive phase of the case againsl the
leaders of the LRA, including Mr Dominic Ongwen” and having taken part in
“discussions that led to the request for an arresl warrant in [Ongwen]”.” In these
circumstances, the Presidency [inds there lo be a significant degree of congruence
between the legal issues and factual determinations made during the preliminary
examination and appeals emanating from Ongwen such thalt il may reasonably
appear o an objective observer that Judge Ternandez de Curmendi lacks
impartiality both with respect to pending and future appeals in the case.'

Hencetorth, the Presidenl of the Appeals Division shall prompily inform the
Presidency of the [iling of any appeal in the case, in order for the Presidency to
proceed with the replacement of Judge Ternandex de Gurmendi in a timely lashion
in accordance with this decision.

U Decision on the Requesl ol Firsl Vice Fresident Darra and Second Viee President Kaul 1o be
excused from the Presidency in relation to the “Defence Application for Review of the Registrar's
Decision of 10 June 2009 entilled Third Decision of the Registrar on the Monitoring of New privileged
Telepivme Compnrications and Visits of My Mathicn Newdiole Cioad™, 17 Dec. 2009, 1CC-RoR2721-
O09-2-Conf-Exp-AnxZ, p. 4+

1514,

1 Request tor excusal, supre note 3, al para. 4,

7 4.

® In her memorandum, Judge Fernandez de Curmendi observed that while article 41(2)(a)
“provides that ‘[a] judge shall nol perticipate in any case’ where “that judge has previously been
imvolved in any capacity in that case™ and thal her previous involvement “was in a ‘situalion’ as
opposed to a ‘case™, she considered that *in the particular context of the Unganda situation ancl
the findings thet were made at the preliminary examination stage” her mvolvement is
“ecuivalent to previous involvement in the case within the meaning of ariicle 41(2) of (be
Statute” il at para. 5. The Presidency is in agreement with Judge Fernandez de Curmendi for the
reasons stated above, namely the significanl degres of congruence bebween the legal issues and

1]

factual determinations made during the preliminary examination of the Usanda silnation and
appeals emanating from {hygoren.
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lhe Presidency snhall make public this decision, noting that Judge Fernandez de
Gurmendi has expressed her consent in accordance with rule 33(2) of the REules.
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