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I. Introduction

1. This case concerns the post-election violence that followed Kenya’s 2007

presidential and parliamentary elections. Uhuru Kenyatta (also “Mr Kenyatta” or

the “Accused”) was a leading politician, a member of the Party of National Unity

(“PNU”),1 the son of Kenya’s first President, and one of Kenya’s wealthiest and

most influential political figures. He, along with other prominent PNU

supporters, deliberately entered into an alliance with a widely known and feared

criminal organisation, the Mungiki, paying them in cash and promises of

protection, in order to keep the PNU in power through every means necessary

and to carry out retaliatory attacks against perceived ODM supporters and to

avenge prior attacks against the Kikuyu and perceived PNU supporters.

2. When President Kibaki, the PNU candidate, was declared the winner of the 2007

presidential election, the opposition Orange Democratic Movement (“ODM”)

denounced the results as fraudulent.2 Violence erupted, pitting PNU supporters

against those perceived to be ODM supporters, and ODM supporters against

those perceived to support the PNU.3 The violence was one of the most brutal

episodes in Kenya’s post-independence history. The Prosecution alleges that the

Accused and others formulated a plan to attack perceived ODM supporters to

force them to abandon their attempts to overturn the announced election results.

This case focuses on Nakuru and Naivasha, the locations of two attacks in the

Rift Valley, the epicenter of the violence. To carry out the attacks, the Accused

paid, armed, instructed and transported Mungiki members and other pro-PNU

youths to the attack sites. The attackers committed scores of crimes over a five-

1 ICC-01/09-02/11-T-11-CONF-ENG, pages 13-16.
2 ICC-01/09-02/11-479-AnxA, agreed fact 23.
3 ICC-01/09-02/11-479-AnxA, agreed facts 10, 24; [REDACTED].
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day period, many of which – such as forcible circumcision, rape and hacking

victims with pangas – were chosen for their barbarity and capacity to instil fear.

The attacks left hundreds dead and wounded, thousands displaced, and

countless victims with severe physical and mental injuries.

II. The Principal Actors

a. Uhuru Kenyatta

3. Mr Kenyatta is a career politician.4 He entered the 2007 election campaign

needing to prove his loyalty to the Kikuyu political elite, having run

(unsuccessfully) against President Kibaki in the 2002 election on the Kenya

African National Union (“KANU”) ticket,5 and having opposed President Kibaki

in the 2005 constitutional referendum.6 Within the Kikuyu community, Mr

Kenyatta’s previous opposition to President Kibaki was seen as an attempt to

divide the Kikuyu vote.7 In the 2007 election, Mr Kenyatta supported the PNU

and the incumbent, President Kibaki.8 Mr Kenyatta has been associated with the

Mungiki since at least 2000.9 The Mungiki supported his candidacy in the 2002

presidential election,10 campaigned for him, and provided security on the

campaign trail.11 As explained below, Mr Kenyatta’s ties to the Mungiki enabled

him to engage the organisation’s members to carry out the attacks in Nakuru and

Naivasha (together, “Rift Valley attacks”) in January 2008.

4 KEN-OTP-0046-0103.
5 ICC-01/09-02/11-T-11-CONF-ENG, pages 5-8.
6 ICC-01/09-02/11-T-11-CONF-ENG, pages 11-12.
7 ICC-01/09-02/11-T-11-CONF-ENG, pages 6-7.
8 ICC-01/09-02/11-T-11-CONF-ENG, pages 13-16.
9 [REDACTED].
10 [REDACTED]; KEN-OTP-0046-0056.
11 [REDACTED].
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b. The Mungiki

4. The Mungiki’s violent reputation, ability to mobilise fighting age men, and

history of selling its services made it an ideal tool for the Accused to use for the

Rift Valley attacks. The “Mungiki”, which means “many” or “multitude” in the

Kikuyu language,12 was an organisation primarily comprised of Kenyans from

the “GEMA” community (ethnic Gikuyu/Kikuyu,13 Embu, and Meru),14 the

majority of whom were Kikuyu.15 Formed by Maina Njenga and others as a self-

defence and tribal militia following land-related ethnic clashes in the Rift Valley

in the late 1980s,16 it quickly grew in size, expanded outside the Rift Valley, and

developed a national presence.17 It became increasingly involved in extortion and

violent crime, including armed confrontations with the police and other ethnic

militias.18 It was declared a proscribed organisation by the Government of Kenya

(“GoK”) in 2002.19 Notwithstanding its criminal practices, politicians and

community leaders traded money and political patronage for the Mungiki’s

backing.20

5. After the Mungiki opposed the Kibaki government in the 2005 constitutional

referendum,21 the government launched a campaign of extra-judicial killings,

enforced disappearances, and arbitrary arrests of Mungiki members.22 The

12 [REDACTED].
13 “Gikuyu” and “Kikuyu” are used interchangeably and both refer to Kenya’s largest ethnic group.
14 [REDACTED].
15 KEN-OTP-0001-0364, at 0568.
16 [REDACTED]; KEN-OTP-0008-0029, at 0038- 0039; KEN-OTP-0033-0297, at 0301-0302; KEN-OTP-
0033-0514, at 0517; KEN-OTP-0033-0437, at 0441; KEN-OTP-0046-0277, at 0305-0306.
17 KEN-OTP-0008-0029, at 0037; KEN-OTP-0033-0297, at 0303-04.
18 [REDACTED].
19 KEN-OTP-0033-0297, at 0301.
20 [REDACTED].
21 [REDACTED].
22 [REDACTED].
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crackdown lasted into 2007.23 As explained below, the PNU suspended the

crackdown in late 2007 to secure the Mungiki’s support in the 2007 election.24

i. Size and structure

6. While estimates of the Mungiki’s membership vary, in January 2008 it was a large

organisation, capable of mobilising thousands quickly when required.25 The

Mungiki had a hierarchical structure with a functioning chain of command,26

illustrated in general terms in the chart attached at the end of this document.

7. At the top of the hierarchy was Maina Njenga, the organisation’s founder,

spiritual leader and Chairman.27 He had ultimate decision-making authority, and

decisions with national import required his approval.28 From June 2007 until

April 2009, Maina Njenga was in custody for alleged firearm and drug

possession.29 Although incarcerated during the period covered by the charges,

Maina Njenga received a constant stream of information about the organisation’s

activities, made decisions on important matters, and retained a veto power.30

Throughout the PEV, Charles Ndungu Wagacha was the Acting Chairman who

supervised day-to-day operations31 and, along with other senior leaders,

communicated with Maina Njenga and visited him in prison.32

8. Below Maina Njenga and Charles Ndungu Wagacha, the next level within the

Mungiki hierarchy was the Council of Elders, approximately 50-100 senior

23 [REDACTED].
24 See, infra, paras 19-21.
25 [REDACTED]; KEN-OTP-0033-0317, at 0329; KEN-OTP-0033-0297, at 0303-0304.
26 [REDACTED].
27 [REDACTED].
28 [REDACTED].
29 KEN-OTP-0072-0371, at 0372; KEN-OTP-0053-0243; He was released following widespread protests by
Mungiki members who alleged that the PNU had promised to release him in exchange for support during the
2007 election campaign and the subsequent violence: see [REDACTED]; KEN-OTP-0053-0243.
30 [REDACTED].
31 [REDACTED].
32 [REDACTED].
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Mungiki members who met regularly.33 The Council had a secretary and

treasurer,34 and decision-making authority,35 including resolving disputes

between regional Mungiki chapters and the formation and implementation of

policy.36

9. Within the Council of Elders were two important sub-groups of influential

members. The highest ranking members in the “Junction Five” or “J5”, the

Mungiki’s top leadership cell, came from the organisation’s original members

from its two founding families: the Kamunyas (to which Maina Njenga belonged)

and the Wagachas (to which Charles Ndungu Wagacha [REDACTED]

belonged).37 The J5 advised Maina Njenga and formulated the organisation’s

policy, strategy, and rules.38 The second sub-group, just below the J5, was the

Mutukumi, also referred to as the “Governing Council” or “Big Ten”.39 This group

was comprised of approximately a dozen of the most respected, dedicated and

longest-serving Mungiki members, and was particularly influential within the

organisation’s national leadership.40

10. Below the Council of Elders, regional chairmen were responsible for large

territorial areas.41 Their functions generally included administering oath-taking

ceremonies, adjudicating disputes, and handing down punishments to members

who broke the organisation’s rules.42 Regional chairmen generally had three

coordinators and one Mzebu (oath administrator) and his Archguard(s) working

33 [REDACTED].
34 [REDACTED].
35 [REDACTED].
36 [REDACTED].
37 [REDACTED].
38 [REDACTED].
39 [REDACTED]; KEN-OTP-0002-0015, at 0127.
40 [REDACTED].
41 [REDACTED].
42 [REDACTED].

ICC-01/09-02/11-796-AnxA-Red   19-01-2015  9/73  EK  T



ICC-01/09-02/11 6/ 69 19 January 2015

with them.43 Below the regional chairmen were local, village-level units, known

as itura, which means “community” or “village” in Kikuyu.44 Each itura had a

local chairman and three coordinators,45 who were responsible for organising

meetings,46 passing income up the hierarchy,47 and resolving conflicts under the

organisation’s disciplinary system.48

11. Under the local chairmen and coordinators were “platoons” or “cells” of rank

and file Mungiki members.49 In general, platoons were comprised of

approximately ten members, one of whom acted as the platoon’s leader, or

“chief”.50 Platoon leaders were responsible for resolving conflicts, organising

meetings, communicating information, coordinating business activities, and

collecting money.51

ii. Rules and discipline

12. Like many gangs and secret societies, the Mungiki had initiation procedures for

new recruits.52 One of the most important was the Mungiki oath.53 The oath was

designed to promote unity, and required recruits to swear loyalty to the Kikuyu

community, to pledge allegiance to the organisation, and to follow its rules.54 The

oath swore members to secrecy.55 Aspects of the oathing process were designed

to instil fear in new recruits, who were told they would be killed if they violated

43 [REDACTED].
44 [REDACTED].
45 [REDACTED].
46 [REDACTED].
47 [REDACTED].
48 [REDACTED].
49 [REDACTED].
50 [REDACTED].
51 [REDACTED].
52 [REDACTED].
53 [REDACTED].
54 [REDACTED].
55 [REDACTED].

ICC-01/09-02/11-796-AnxA-Red   19-01-2015  10/73  EK  T



ICC-01/09-02/11 7/ 69 19 January 2015

the oath or left the organisation.56 Members also took supplementary oaths for

specific purposes. For example, during the post-election violence that occurred

from late December 2007 until the end of January 2008 (“PEV”), members took an

oath to defend the GEMA community and to ensure that the Presidency

remained in Kikuyu hands.57

13. The Mungiki organisation had defined rules of social conduct, which also

prohibited revealing the names of Mungiki members to the police, and required

members to follow orders.58 The rules were enforced through a quasi-judicial

disciplinary system. Members who broke the rules were given a hearing before

more senior members, in which the accused or the parties to a dispute were

permitted to present their accounts.59 Penalties were imposed on those found

guilty,60 and included caning.61 The maximum potential penalty was death.62

iii. Communication and mobilisation

14. Information was passed quickly and effectively within the Mungiki using a relay

system in which members communicated with those above and below them in

the hierarchy.63 Information also passed laterally between different cells.64 The

Mungiki used face-to-face meetings and mobile phones as their primary means of

communication.65 The Mungiki’s communication network enabled its members to

mobilise quickly.66 The Muranga67 and Uhuru Park68 rallies in November 2007,

56 [REDACTED].
57 [REDACTED].
58 [REDACTED].
59 [REDACTED].
60 [REDACTED].
61 [REDACTED].
62 [REDACTED].
63 [REDACTED].
64 [REDACTED].
65 [REDACTED].
66 [REDACTED].
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each assembling thousands of Mungiki from across the country, are indicative of

the Mungiki’s ability to mobilise large numbers on short notice. The Mungiki’s

ability to mobilise, particularly against other ethnic gangs and militias, led the

GEMA community to rely on it for protection in times of crisis,69 and made the

organisation a valuable asset for politicians to harness for their own ends.

iv. Organisational capacity

15. The Mungiki had substantial financial operations. It controlled the matatu

industry in parts of the country,70 sold protection services to businesses,71 and

was paid by politicians to campaign and intimidate opponents,72 although the

scale of these operations was reduced during the 2006-2007 crackdown.73

Mungiki members were also expected to generate income through business

ventures and to contribute a portion up the hierarchy.74 The Mungiki provided

essential social services such as garbage collection, security, water, electricity,

and public toilets in certain areas.75

16. The Mungiki had quasi-military characteristics in terms of its capacity to mobilise

its members to carry out violent operations.76 Maina Kangethe Diambo was in

charge of the organisation’s militant elements during the period covered by the

charges.77 Members received military-style training, including marching, hand-

67 [REDACTED].
68 [REDACTED].
69 [REDACTED].
70 [REDACTED].
71 [REDACTED]; KEN-OTP-0002-0774, at 0824; KEN-OTP-0033-0150, at 0168; KEN-OTP-0001-0364, at
0568.
72 See, infra, paras 22-24; see also [REDACTED]; KEN-OTP-0033-0437, at 0458-0460.
73 [REDACTED].
74 [REDACTED].
75 [REDACTED]; KEN-OTP-0001-0364, at 0568; KEN-OTP-0002-0015, at 0149-0150, para 719; KEN-OTP-
0046-0128, at 0136; KEN-OTP-0033-0297, at 0306-0307.
76 [REDACTED].
77 [REDACTED].
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to-hand combat, and weapons handling.78 One of the militant elements was

known as the “Bagation squad”, a unit of hardened fighters drawn from the

ranks of slum-dwelling homeless children with unquestioned loyalty to the

organisation, which was deployed for violent operations such as beheading and

skinning victims.79 Platoons of Bagation squad members supported regular

Mungiki units during conflict situations such as the PEV.80

III.Statement of facts

a. The PNU and ODM contest the 2007 elections

17. Kenya’s 2007 presidential and parliamentary elections were polarised along

ethno-political lines.81 The two main political parties were the ODM, which put

forward Raila Odinga as its candidate, and the PNU, which put forward

President Mwai Kibaki.82 Broadly, political affiliation was divided along ethnic

lines: the PNU mainly drew its support from the GEMA community, and the

ODM mainly drew its support from the non-GEMA community, and the Luhya,

Kalenjin and Luo communities in particular.83

b. The Accused and the PNU bring the Mungiki into the fold

18. From mid-2007, individuals acting on behalf of the Accused and the PNU

initiated contacts with senior Mungiki members to secure their support in the

upcoming presidential election,84 an insurance policy in case of a disputed

election followed by violence.85

78 [REDACTED].
79 [REDACTED].
80 [REDACTED].
81 ICC-01/09-02/11-479-AnxA, agreed fact 14.
82 KEN-OTP-0001-0002, at 0018.
83 ICC-01/09-02/11-479-AnxA, agreed fact 21.
84 [REDACTED].
85 [REDACTED].
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i. The Accused’s intermediaries offer the Mungiki a deal

19. The Accused’s attempts to establish an alliance between the PNU and the

Mungiki were made through several channels. One was Geoffrey Machira,

thought to be an agent in the National Security and Intelligence Service

(“NSIS”),86 and who enjoyed direct access to President Kibaki and Mr

Muthaura,87 the Permanent Secretary to the Presidency, Head of Public Service,

and Secretary to the Cabinet of the GoK.88 In late 2007, the Accused and other

PNU officials dispatched Mr Machira to present an offer to the Mungiki: in

exchange for Mungiki support in the election, the PNU would end the extra-

judicial killings of its members, permit the organisation to operate without police

interference and provide monetary payments.89 With Mr Muthaura’s backing, Mr

Machira promised to secure the release of any Mungiki members arrested by

local police.90

20. Between September and November 2007, in advance of the December 2007

elections and with the backing of Mr Muthaura and other members of the PNU

leadership,91 Mr Machira, other government intermediaries and senior Mungiki

members agreed to form “Operation Kibaki Again” (“OKA”), a front to facilitate

the Mungiki’s support of the PNU without revealing that the outlawed

organisation was allied with the State.92

86 [REDACTED].
87 [REDACTED].
88 ICC-01/09-02/11-479-AnxA, agreed fact 4.
89 [REDACTED].
90 [REDACTED].
91 [REDACTED].
92 [REDACTED]; KEN-OTP-0067-0515.

ICC-01/09-02/11-796-AnxA-Red   19-01-2015  14/73  EK  T



ICC-01/09-02/11 11/ 69 19 January 2015

21. The Accused and the PNU leadership also employed other intermediaries to

secure an alliance with the Mungiki, including Reverend Samuel Murigu;93

Waitiri Michuki,94 wife of the then Minister of Internal Security and Provincial

Administration, John Michuki;95 and local politicians, who reached out to

Mungiki leaders in their constituencies with the same offer Mr Machira had

conveyed.96

ii. The deal between the PNU and the Mungiki is sealed

22. Maina Njenga’s approval was needed to finalise the deal between the PNU and

the Mungiki.97 The Accused and others in the PNU leadership sent Mr Machira

and other PNU interlocutors to Naivasha prison on at least one occasion in

November 2007.98 Prominent PNU supporters facilitated the prison visit(s).99 As a

result of monetary payments and promises that Mr Machira and the other

intermediaries made on the PNU’s behalf, Maina Njenga approved Mungiki

support of the PNU.100 Mr Machira discussed the prison visit with the Accused,

who was “very happy” with the outcome.101

23. Because many Mungiki members continued to distrust the Kibaki administration,

several steps were taken to demonstrate that the government’s offer for a truce

was genuine. These included:

 Mr Machira, acting on behalf of Mr Muthaura, intervened to secure the

release of several Mungiki members without charge, after they had been

93 [REDACTED].
94 [REDACTED].
95 KEN-D12-0002-0195, at 0195.
96 See, e.g., [REDACTED].
97 [REDACTED].
98 [REDACTED].
99 [REDACTED].
100 [REDACTED].
101 [REDACTED].
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arrested at a Mungiki rally in Muranga in November 2007.102 This

intervention sent an important message to the Mungiki: the government

was keeping its side of the bargain and the organisation could now

operate without fear of police interference.

 President Kibaki tasked Mr Muthaura with handling Mungiki grievances,

which were expressed at a 26 November 2007 meeting at Nairobi State

House between the Accused, senior PNU officials and senior Mungiki

members.103 The State House meeting assured the Mungiki that the deal

brokered by Mr Machira was endorsed at the highest level of

government.104

 Police non-intervention at a November 2007 rally at Uhuru Park, Nairobi,

in which thousands of Mungiki were permitted to gather and perform

their rituals in public,105 sending a message that the government and

Mungiki were now allies.106

24. The Mungiki accordingly supported the PNU in the election. Its members, for

cash payments generally made through Mr Machira, campaigned on the PNU’s

behalf.107 The extra-judicial killings were suspended and Mungiki members were

permitted to gather publicly without police interference.108 The alliance with the

Mungiki provided the PNU with grass roots political support during the

campaign and a reserve of manpower in case the PNU lost the election and

102 [REDACTED].
103 ICC-01/09-02/11-479-AnxA, agreed fact 33; [REDACTED].
104 [REDACTED].
105 [REDACTED].
106 [REDACTED].
107 [REDACTED].
108 [REDACTED].
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needed to retain power by force.109 As described below, the Accused and others

within the PNU used this reserve force of Mungiki members to attack perceived

ODM supporters after the election.

c. The election is held, President Kibaki is declared the winner, and
violence breaks out

25. Voting in the presidential and parliamentary elections took place on 27 December

2007.110 Irregularities were reported during the vote and rumors of vote-rigging

spread during tallying.111 On 30 December 2007, the Electoral Commission

announced that President Kibaki had won re-election,112 and he was sworn in

shortly afterwards.113 The ODM denounced his victory as fraudulent and violence

erupted throughout the country,114 pitting the GEMA community (perceived

PNU supporters) against the other major ethnic blocks (perceived ODM

supporters) and lasted until the end of January 2008.115

d. The Accused and the PNU leadership resolve to retain power at any cost
and to attack perceived ODM supporters to that end

26. As the contest for power moved to the streets, the Accused and the PNU

leadership resolved to retain control by retaliating against perceived ODM

supporters, turning to Mungiki members and other pro-PNU youth to carry out

the attacks. Mr Kenyatta articulated this policy at a crisis meeting he chaired in

Nairobi State House on or about 30 December 2007,116 attended by Mr Kenyatta,

several GEMA elders and Mungiki or former Mungiki members.117 Mr Kenyatta

109 [REDACTED].
110 ICC-01/09-02/11-479-AnxA, agreed fact 18.
111 KEN-OTP-0001-0248, at 0271-0272.
112 ICC-01/09-02/11-479-AnxA, agreed facts 19 and 20.
113 ICC-01/09-02/11-479-AnxA, agreed fact 22.
114 ICC-01/09-02/11-479-AnxA, agreed facts 10, 23 and 24.
115 ICC-01/09-02/11-479-AnxA, agreed fact 10; [REDACTED]; KEN-OTP-0001-0002, at 0013-0014.
116 [REDACTED].
117 [REDACTED].
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announced that the PNU was “not ready to hand over power” and that the

attendees should “talk to the Mungiki”, “organise our men” and “counter [ODM

supporters] on the ground”.118 He then summoned an assistant to bring in a large

sum of cash, which was distributed to the Mungiki to mobilise men and purchase

materiel for the attacks.119 When the cash was distributed, Mr Kenyatta instructed

the coordinators to “go and organise your people” and get “prepared for war”.120

The coordinators to whom the funds were distributed included Jayne Kihara,

John Mututho, and Mr Waruinge.121 As explained below, these individuals

played important roles in executing the Rift Valley attacks and used the funds

from Mr Kenyatta to pay and arm the Mungiki and pro-PNU youth who carried

them out.

e. Mobilisation for the retaliatory attacks begins

27. Following the crisis meeting at State House, the Accused, PNU officials and local

GEMA leaders enlisted youths for the attacks by approaching Mungiki contacts

to urge them to fight on the PNU side. To this end, numerous meetings took

place between 30 December 2007 and January 2008 between the Accused,

members of the PNU and their intermediaries on the one hand, and Mungiki

members on the other, to mobilise Mungiki and pro-PNU youth to carry out

retaliatory attacks against perceived ODM supporters and provide the attackers

with the means to carry out the task. To secure the Mungiki’s agreement, the

PNU interlocutors offered the same terms as during the election campaign: the

Mungiki’s grievances – particularly the cessation of the extra-judicial killings –

118 [REDACTED].
119 [REDACTED].
120 [REDACTED].
121 [REDACTED].
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would be resolved and the Mungiki would be paid for carrying out the attacks.122

As a sweetener, PNU interlocutors also promised to secure Maina Njenga’s

release from prison.123

i. The Accused and other members of the common plan dispatch
intermediaries to persuade Mungiki members to carry out the
retaliatory attacks

28. The Accused and other members of the common plan first dispatched Mr

Machira to persuade his Mungiki contacts to join the fight. On or about 30

December 2007, Mr Machira assembled approximately a dozen senior Mungiki

members at the Marble Arch Hotel in Nairobi.124 Accompanied by a

representative of the State security apparatus, Mr Machira urged the Mungiki

attendees to mobilise their members to fight on the PNU side.125 The State

security official and Mr Machira explained that the Mungiki would be provided

with weapons, uniforms and money.126 When the Mungiki attendees inquired

about their security, Mr Machira responded that they would be provided with

“the same security the [PNU] promised . . . before” (i.e., during the election

campaign) and that the Mungiki’s involvement had been endorsed at the highest

levels of the government, including by the Accused.127 The Mungiki attendees

agreed.128

29. The Accused dispatched additional intermediaries to approach Mungiki

members. Among them was George Thuo, the PNU MP for Juja constituency and

122 [REDACTED].
123 See, e.g., [REDACTED].
124 [REDACTED].
125 [REDACTED].
126 [REDACTED].
127 [REDACTED].
128 [REDACTED].
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Chief Whip,129 who urged senior Mungiki members and Ndura Waruinge to fight

on the PNU side, explaining that high government officials had endorsed the use

of the Mungiki.130 Mr Thuo similarly assured that in return for the Mungiki’s

support in the attacks, the extra-judicial killings would cease, Maina Njenga

would be released, and the Mungiki would receive cash payments.131 Francis

Kimemia, then Deputy Permanent Secretary of Provincial Administration and

Internal Security,132 was also dispatched to persuade Mungiki members to

mobilise for the Naivasha attack.133 Lewis Nguyai, the PNU MP for Kikuyu

constituency, approached senior Mungiki members, whom he urged to fight on

the PNU side, offering cash in return.134

ii. The Accused personally enlists Mungiki members to carry out
retaliatory attacks against perceived ODM supporters and provide
instructions, money and security guarantees

30. In early January 2008, the Accused met at the Nairobi Club135 with several senior

Mungiki members136 to persuade them to mobilise the Mungiki for the retaliatory

attacks.137 Mr Kenyatta stated that “we should not give the government to people

who were not circumcised” (i.e., Luos),138 and urged the Mungiki to “wake and

defend their tribe and community and be with the side of the government”.139 Mr

Muthaura, also at the meeting, assured the Mungiki attendees that the

organisation’s grievances – particularly the cessation of government persecution

129 See KEN-D13-0005-0859, at 0860.
130 [REDACTED].
131 [REDACTED].
132 KEN-D12-0001-0301, at 0301.
133 [REDACTED].
134 [REDACTED].
135 Also referred to as the Nairobi Members Club.
136 [REDACTED].
137 [REDACTED].
138 [REDACTED].
139 [REDACTED].
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– would be resolved if they fought on the PNU side.140 The Mungiki attendees

were told that they would receive money and “[w]hatever they needed” for the

fight.141 The Mungiki were each given a sum of money and Mr Kenyatta told

them if more was needed, they should see Mr Thuo.142 Following this, Mungiki

members started recruiting youths for the attacks.143

31. From mid-January 2008, additional meetings were held between Mungiki

members, and the Accused and other PNU representatives, including Messrs

Muthaura and Kimemia,144 to plan and coordinate the Rift Valley attacks.145 At

the meetings, the Mungiki attendees and Mr Waruinge were given instructions

and large sums of money for the Rift Valley attacks.146 Mr Muthaura assured the

Mungiki attendees that they would not be interrupted by the police and would

receive “whatever they need[ed]” from the government.147 He also distributed

large sums of money to Mungiki members and instructed them to undertake the

Rift Valley attacks.148 Funds distributed at these meetings were later used to

purchase weapons for the Rift Valley attacks.149

iii. The Accused secures Maina Njenga’s approval to use Mungiki
members in the retaliatory attacks

32. The Accused sent intermediaries to visit Maina Njenga in prison to secure his

approval for the Mungiki’s involvement in the retaliatory attacks.150 Mr Kenyatta

140 [REDACTED].
141 [REDACTED].
142 [REDACTED].
143 [REDACTED].
144 [REDACTED].
145 [REDACTED].
146 [REDACTED].
147 [REDACTED].
148 [REDACTED].
149 [REDACTED].
150 [REDACTED].
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also telephoned Maina Njenga directly151 and sent intermediaries to make cash

payments to Maina Njenga.152 Maina Njenga thereafter approved the use of

Mungiki members in the attacks.153 Charles Ndungu Wagacha and other Mungiki

leaders told the Mungiki members that the Accused and others in the PNU were

providing money and weapons for the attacks and instructed ground

commanders to mobilise.154 At a January 2008 meeting at the Kenyatta family’s

Blue Post Hotel in Thika, Mr Kenyatta told a group of Kikuyu elders that he had

obtained a commitment from the Mungiki to participate in the retaliatory

attacks.155 The elders agreed that Mr Kenyatta should lead and organise the

Mungiki for this purpose.156

f. Young men are recruited for the Rift Valley attacks

33. In preparation for the retaliatory attacks, senior Mungiki members were

dispatched to the Rift Valley and to other regions, including Nairobi,157 to recruit

youths for the attacks; instructions were also issued to Mungiki in the area to do

the same.158 Mr Waruinge oathed and recruited youths in Nakuru and Naivasha

who were willing to fight and he received money from Mr Kenyatta for this

purpose.159

151 [REDACTED].
152 [REDACTED].
153 [REDACTED].
154 [REDACTED].
155 [REDACTED].
156 [REDACTED].
157 [REDACTED].
158 [REDACTED].
159 [REDACTED].

ICC-01/09-02/11-796-AnxA-Red   19-01-2015  22/73  EK  T



ICC-01/09-02/11 19/ 69 19 January 2015

g. [REDACTED]

34. [REDACTED].160 [REDACTED].161 [REDACTED].162 [REDACTED].163

[REDACTED].164

h. The Accused and his agents provide money, security guarantees and
materiel for the Rift Valley attacks

35. From 30 December 2007 through January 2008, the Accused, members of the

PNU leadership, wealthy members of the GEMA community and local leaders, at

almost daily meetings, raised funds and provided Mungiki members and pro-

PNU youth with money, material and logistical support, and security guarantees

for the retaliatory attacks.

i. Mr Kenyatta contributes money for the attacks

36. Mr Kenyatta personally provided large sums of money to finance the retaliatory

attacks, which were distributed to Mungiki commanders and attackers on the

ground.165 Mr Kenyatta also gave money to individual Mungiki members,166

including a large sum of money to Mungiki leader Njoroge Gichere at a meeting

at the Jacaranda Hotel in early- to mid-January 2008,167 and additional large sums

of money to Charles Ndungu Wagacha and a member of the J5, for use in the

attacks.168 Similarly, during at least one of the multiple meetings held in the

Kenyatta family’s Blue Post Hotel in Thika,169 Mr Kenyatta contributed a large

160 [REDACTED].
161 [REDACTED].
162 [REDACTED].
163 [REDACTED].
164 [REDACTED].
165 [REDACTED].
166 [REDACTED].
167 [REDACTED].
168 [REDACTED].
169 [REDACTED].
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sum of money to Mungiki members.170 At the Blue Post Hotel and elsewhere, Mr

Thuo also provided cash to Mungiki members on Mr Kenyatta’s behalf.171 These

funds were spent on weapons used by Mungiki and pro-PNU youth in the Rift

Valley attacks, and the recruitment, transport and payment of the attackers.172

37. After one fundraising meeting at the Blue Post Hotel, [REDACTED], instructed

several senior Mungiki members to go to Mr Kenyatta’s residence to get

additional funds.173 There, they met Mr Machira, David Manyara (a former

Nakuru MP and member of Mr Kenyatta’s KANU party)174 and others, who had

received a large sum of money from Mr Kenyatta.175 The Mungiki members who

went to Mr Kenyatta’s residence received a cut of the money, and Mr Manyara

delivered the rest to Mungiki members in Nakuru.176

38. Additional funds were contributed for the retaliatory attacks in a January 2008

meeting at the Windsor Hotel in Nairobi,177 at which Mr Kenyatta stated that he

would “sell[ ] part of his father’s land if necessary to secure the safety of the

Kikuyus”.178 It was agreed that funds raised for the Rift Valley attacks would be

consolidated at the Jacaranda Hotel in Nairobi,179 which became the venue of

several fundraising meetings for the attacks.180 In one such meeting at the

Jacaranda Hotel, held in mid-January 2008 and attended by prominent PNU

supporters, Mr Kenyatta gave Mungiki members money for recruitment and

170 [REDACTED].
171 [REDACTED].
172 [REDACTED].
173 [REDACTED].
174 [REDACTED].
175 [REDACTED].
176 [REDACTED].
177 [REDACTED].
178 [REDACTED].
179 [REDACTED].
180 [REDACTED].
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weapons.181 Funds provided to Mungiki members at the Jacaranda Hotel were

used to pay and arm the Mungiki and pro-PNU youth who carried out the Rift

Valley attacks.182

39. Many other meetings were held during January 2008 in which individuals acting

for the Accused and other members of the GEMA community contributed and

distributed funds for the retaliatory attacks.183

ii. The Mungiki are protected from police intervention

40. In January 2008, Mr Muthaura assured the Mungiki that the police would not

interfere in the Rift Valley attacks, a message which was passed down to Mungiki

members on the ground.184 This security guarantee was a key reason why

Mungiki members agreed to carry out the Rift Valley attacks.185 Mr Muthaura’s

security guarantee had particular credence, having previously ensured that the

Kenya police would not intervene in attacks the Mungiki had launched

elsewhere in the country.186 Acting through Mr Machira, Mr Muthaura had also

secured the release of Mungiki members arrested for forcibly circumcising Luo

males during the violence in Nairobi.187

41. Indeed, throughout the PEV, Mr Muthaura arranged release from custody

whenever a Mungiki member was arrested or detained, Mungiki leaders

contacted Mr Machira, who contacted Mr Muthaura, and he ensured the release

181 [REDACTED].
182 [REDACTED].
183 See, e.g., [REDACTED] (KICC); [REDACTED] (KICC), [REDACTED] (Galileo); [REDACTED] (Vibe
Star).
184 [REDACTED].
185 [REDACTED].
186 [REDACTED].
187 [REDACTED]. These individuals purportedly received a sum of money from Mr Kenyatta as payment for
their “work”. See [REDACTED].
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of the Mungiki detainees.188 Charles Ndungu Wagacha also had a direct line of

communication to Mr Muthaura, which he used to ensure that Mungiki were not

interrupted by the police during the PEV.189

iii. The Accused and other members of the common plan ensure
that the Mungiki and pro-PNU youth are provided with weapons,
uniforms and other materiel for the attacks

42. Before the Rift Valley attacks, Mungiki members received automatic weapons,

ammunition, grenades, camouflage uniforms and police handcuffs that the

Accused and Mr Muthaura had authorised PNU intermediaries, including Mr

Kimemia, to supply them.190 Among other actions, Mr Kimemia instructed senior

Mungiki members to collect guns and uniforms from Nakuru State House for use

in the Nakuru attack,191 which they did.192 Mr Kimemia also provided Mungiki

members with automatic weapons, grenades and ammunition that had been

collected at a meeting at the Nairobi Railway Club.193 In addition, Mungiki

members and supporters purchased guns using funds obtained from Mr

Kenyatta and others,194 which were transported to Mungiki members in

Nakuru195 and Naivasha.196

43. Mr Manyara and Mr Machira, among others, purchased, transported and

distributed uniforms and weapons (guns and pangas) to the Mungiki attackers in

Nakuru and elsewhere.197

188 [REDACTED].
189 [REDACTED].
190 [REDACTED].
191 [REDACTED].
192 [REDACTED].
193 [REDACTED].
194 [REDACTED].
195 [REDACTED].
196 [REDACTED].
197 [REDACTED].
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iv. The Accused uses intermediaries to coordinate the logistical
elements of the Rift Valley attacks

44. In addition to his direct contribution, the Accused, in conjunction with other

members of the common plan, used intermediaries to coordinate the Rift Valley

attacks, including the following.

45. The Accused and other members of the common plan engaged Francis Kimemia

to liaise with Mungiki members in Nairobi and on the ground in the Rift

Valley.198 Among other tasks, Mr Kimemia discussed logistics with them and

distributed money and materiel.199 He also organised meetings between the

Accused and Mungiki members,200 transmitted the Accused’s orders,201 and

maintained regular contact with senior Mungiki commanders during the

execution stage of the attacks.202

46. George Thuo also liaised with Mungiki members on the Accused’s behalf,

channeling Mr Kenyatta’s payments to them, and organising transport to take the

attackers to and from the Rift Valley.203 Mr Thuo also attended meetings to raise

funds for the attacks on Mr Kenyatta’s behalf, in which he urged Kikuyus to

contribute money to fund the Rift Valley attacks.204

47. On Mr Kenyatta’s behalf, Mwangi Kiunjuri, a Lakipia East MP, attended

fundraising and planning meetings in January 2008, to collect money for the

198 [REDACTED].
199 [REDACTED].
200 [REDACTED].
201 See, infra, paras 51-53; [REDACTED].
202 [REDACTED].
203 [REDACTED].
204 [REDACTED].
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retaliatory attacks and to distribute the same to Mungiki members.205 He also

provided arms to Mungiki attackers.206

48. The Accused tasked David Manyara with coordinating the Nakuru attack and

channeling money and materiel to Mungiki and pro-PNU youth.207 The Mungiki

used funds received from Mr Manyara to purchase weapons, among other

things.208

49. The Accused tasked Jayne Kihara, a former Naivasha MP, with coordinating the

Naivasha attack and she received a large sum of money from Mr Kenyatta for

that purpose.209 She organised and attended planning meetings in Naivasha and

elsewhere to coordinate the Naivasha attack, distributed money received from

Messrs Kenyatta and Thuo to Mungiki and pro-PNU youth in Naivasha, and

instructed them to attack perceived ODM supporters.210

50. The Accused also tasked John Mututho, an MP from Mr Kenyatta’s KANU party,

with coordinating the Naivasha attack and Mr Kenyatta payed him a large sum

of money for this purpose.211 Mr Mututho organised and attended planning

meetings in Naivasha and elsewhere to coordinate the Naivasha attack.212 He

distributed pangas and money from Mr Kenyatta to Mungiki members for the

purpose of the attack.213

205 [REDACTED].
206 [REDACTED].
207 [REDACTED].
208 [REDACTED].
209 [REDACTED].
210 [REDACTED].
211 [REDACTED].
212 [REDACTED].
213 [REDACTED].
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i. The Accused’s agents issue scorched earth orders

51. The Accused, through his agents, directed Mungiki members and pro-PNU

youth dispatched to the Rift Valley to show no mercy during the retaliatory

attacks. For example, Mr Manyara instructed Mungiki members and pro-PNU

youth in Nakuru to kill Luos and Kalenjins and burn their property,214 and to

rape non-Kikuyu women and forcibly circumcise Luo men, so that the Luos

would leave the area.215 To conceal the use of guns (which would reveal

government support of the attackers), Mr Manyara instructed attackers to

mutilate the bodies of those killed with gunshots.216 He also informed the

attackers that Mr Kenyatta was “in solidarity” with them, and that they should

not fear anything.217 Mr Manyara’s instructions to the attackers were echoed by

Mungiki commanders.218

52. Similarly, in the days before the Naivasha attack, senior Mungiki members were

summoned to a meeting with Mr Kimemia.219 Mr Kimemia explained that Messrs

Kibaki, Kenyatta and Muthaura had identified Naivasha as the target for the

attack.220 Mr Kimemia tasked the Mungiki members with recruiting young men

to carry out the attack.221 Messrs Kimemia and Mwenje conveyed explicit

instructions to the Mungiki members: they were to “burn more than one hundred

houses, kill people”, and forcibly circumcise Luo men to instill fear into their

community.222 Mirroring Mr Manyara’s instructions to the Nakuru attackers, Mr

214 [REDACTED].
215 [REDACTED].
216 [REDACTED].
217 [REDACTED].
218 [REDACTED].
219 [REDACTED].
220 [REDACTED].
221 [REDACTED].
222 [REDACTED].
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Kimemia instructed the Mungiki members to mutilate the bodies of gunshot

victims.223 Mr Kimemia gave the Mungiki a large cash payment for the attacks

and promised more upon completion.224 Mr Kimemia also introduced the

Mungiki members to intermediaries, whom he instructed to provide guns for the

attack,225 and who later did so.226

53. Before the Naivasha attack, Ms Kihara met with Mungiki and pro-PNU youth

and instructed them to “kill” and “get rid of” Luos from Naivasha.227 George

Thuo also instructed Mungiki attackers with respect to the Naivasha attack.228

Mungiki commanders conveyed the same orders to the Naivasha attackers: have

“no mercy . . . the leaders want to see Naivasha [o]n fire . . . this should be the

mother of all battles . . . to teach them [perceived ODM supporters] a lesson”.229

The attackers were told that if the attack were successful, the PNU would address

the Mungiki’s grievances (the release of Maina Njenga, end of extra-judicial

killings, etc.).230 They were instructed to do the “worst actions” possible; orders

they understood to include rape.231

j. The Nakuru attack

54. Together with other members of the common plan, the Accused organised

Mungiki and pro-PNU youth to attack perceived ODM supporters in and around

Nakuru between 24 and 27 January 2008.

223 [REDACTED].
224 [REDACTED].
225 [REDACTED].
226 [REDACTED].
227 [REDACTED].
228 [REDACTED].
229 [REDACTED].
230 [REDACTED].
231 [REDACTED].
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i. Preparatory meetings are held to plan the attack

55. From early January 2008, meetings were held in and around Nakuru to plan and

coordinate the attack. These included:

 A meeting held at the [REDACTED] in Nakuru in early January 2008,232

attended by local Mungiki members, Charles Ndungu Wagacha, Mr

Manyara, and Nakuru elders, including Maina Zakayo,233 a

businessman.234 On behalf of the Accused, Mr Manyara told Mungiki

members to recruit youths for fighting and promised to provide them with

guns and uniforms.235 Messrs Manyara and Wachaga assured local

Mungiki that if there were any problems with the police, they would

contact Messrs Kenyatta and Muthaura.236

 A meeting at a hotel/restaurant on the way from Nakuru to Molo, held in

the days before the main attack, in which Messrs Manyara and Waruinge

distributed money from “State House” and pangas to youths who were

later deployed to attack Kalenjins in Nakuru.237

 Multiple meetings held at Nakuru State House, facilitated by Mr Kimemia,

in which Mr Manyara and local elders planned the attack and uniforms

and weapons were distributed to Mungiki members.238

232 Also spelled “[REDACTED]”.
233 Also spelled “Zachio”.
234 [REDACTED].
235 [REDACTED].
236 [REDACTED].
237 [REDACTED].
238 [REDACTED].
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ii. Mungiki and pro-PNU youth mobilise and receive arms, cash
and instructions from the Accused’s agents

56. The Mungiki used a residential compound outside Nakuru to stage the attack.239

It was referred to by various names, including “[REDACTED]”, “[REDACTED]”

and the “[REDACTED]”.240 [REDACTED] was in charge of the [REDACTED]

house and was the Mungiki commander tasked with coordinating the Nakuru

attack.241 Charles Ndungu Wagacha instructed local Mungiki leaders to “recruit

as many youth as possible . . . to fight”, explaining that this was an order from

Maina Njenga and that Mr Kenyatta would provide weapons and financing.242

Scores of Kikuyu youths from Nakuru and elsewhere came to the [REDACTED]

house to take the Mungiki oath and prepare for the attack.243 Mungiki oath

administrators traveled from Nairobi and other locations to oath the new

recruits.244 Large scale oathing also took place at other locations in and around

Nakuru, including Nyama Choma, Subukia, and Gilgil.245 The goal of the

recruitment drive was to increase the available manpower to attack perceived

ODM supporters.246

57. Mr Kenyatta provided David Manyara with the money and uniforms which were

used for the attacks in Nakuru.247 Mr Manyara was the principal liaison between

the Accused and the Mungiki in the Nakuru area.248 Together with other Nakuru

elders, Mr Manyara planned the attack and coordinated its logistical elements

239 See, e.g., [REDACTED].
240 [REDACTED]. See [REDACTED].
241 [REDACTED].
242 [REDACTED].
243 [REDACTED].
244 [REDACTED].
245 [REDACTED].
246 [REDACTED].
247 [REDACTED].
248 [REDACTED].
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with the Mungiki members tasked with carrying it out.249 In the lead up to the

attack, Mr Manyara provided Mungiki leaders with camouflage uniforms,250

guns,251 and ammunition,252 which were distributed to Mungiki members and

used in the attack.253 He also provided Mungiki leaders with money,254 which was

used, among other things, to (i) purchase weapons for the attackers,255 and (ii)

pay for other expenses, such as transportation and food.256 Later, Mr Manyara

distributed pangas to Mungiki attackers.257

58. Additional funds were contributed to the Mungiki attackers by the Nakuru

council of elders,258 and Mr Zakayo.259 Charles Ndungu Wagacha also delivered

cash to local Mungiki leaders, at least some of which had been obtained from Mr

Kenyatta, and which was used to fund the attack.260 Charles Ndungu Wagacha,

Naftali Irungu (AKA “Markus”) and Maina Diambo also delivered additional

weapons and uniforms, which they said had been obtained through the

Accused.261 Further uniforms were delivered by a prison warden who was an

associate of Mr Manyara.262

iii. The execution of the Nakuru attack

59. In the lead up to the attack, Mr Manyara travelled around Nakuru with a

loudspeaker, warning non-Kikuyus to leave and urging Kikuyus to take

249 [REDACTED].
250 [REDACTED].
251 [REDACTED].
252 [REDACTED].
253 [REDACTED].
254 [REDACTED].
255 [REDACTED].
256 [REDACTED].
257 [REDACTED].
258 [REDACTED].
259 [REDACTED].
260 [REDACTED].
261 [REDACTED].
262 [REDACTED].
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revenge.263 He also coordinated the distribution of leaflets, which instructed non-

Kikuyus to leave the area.264

60. The Nakuru attack began on 24 January 2008 and lasted until 27 January 2008.265

The Mungiki and pro-PNU youth deployed in platoons of ten,266 and attacked

perceived ODM supporters.267 The Mungiki and pro-PNU youth were armed

with guns268 and crude weapons, including pangas, rungus, swords and metal

bars.269 Some wore camouflage uniforms, which made them look like police and

enabled them to surprise their victims.270 Some had dreadlocks, a hairstyle

associated with Mungiki members.271 The Mungiki and pro-PNU youth went

house to house looking for ODM supporters, whom they killed and raped.272

They burned houses belonging to perceived ODM supporters and destroyed

their property. 273 The attackers also forcibly circumcised Luo men and sometimes

cut off their genitals before killing them.274 Non-Kikuyus fled their homes in fear

for their safety and because the destruction of their property deprived them of

their means of survival.275 The police did not intervene to stop the attackers.276

263 [REDACTED].
264 [REDACTED].
265 [REDACTED].
266 [REDACTED].
267 [REDACTED].
268 [REDACTED].
269 [REDACTED].
270 [REDACTED].
271 [REDACTED].
272 [REDACTED].
273 [REDACTED]; KEN-OTP-0077-0457.
274 [REDACTED].
275 [REDACTED].
276 [REDACTED].
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iv. The crimes committed

1. Murder – Article 7(1)(a) of the Statute (count 1).

61. The Mungiki and pro-PNU youth acting on the Accused’s behalf killed score of

perceived ODM supporters in and around Nakuru.277 The attackers shot, cut and

burned to death unarmed men, women and children, whom they found in the

streets, in their homes, and in shops.278 Bodies of those killed with gunshots were

mutilated to hide the gunshot wounds.279 The Nakuru quarry was used as an

execution site and the bodies of the deceased were thrown inside.280 In one

incident in Ponda Mali, attackers pulled a Luo man from his bicycle, bludgeoned

him and his children with pangas and clubs, poured petrol on them, and set them

alight.281 Among the victims killed were [REDACTED] and [REDACTED].282

62. The Mungiki and pro-PNU youth identified their victims through a variety of

means, including language, the use of checkpoints and the examination of

identification cards for names from ethnic groups perceived to support the

ODM.283 Individuals identified from those ethnic groups were killed.284

Approximately 112 people were killed in Nakuru between 24 and 27 January

2008, of whom at least 45 can be identified as belonging to ethnic groups

perceived as supporting the ODM.285

277 [REDACTED].
278 [REDACTED]; KEN-OTP-0001-0248, at 0300.
279 [REDACTED].
280 [REDACTED].
281 [REDACTED].
282 [REDACTED].
283 [REDACTED].
284 [REDACTED].
285 KEN-OTP-0001-0364, at 0481; KEN-OTP-0041-0679, at 0681-0690; KEN-OTP-0005-9277.
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2. Deportation or forcible transfer – Article 7(1)(d) of the Statute (count
2).

63. Thousands of perceived ODM supporters were expelled from their homes as a

result of the attack, many out of fear that they would be killed.286

64. Initially, many took shelter in the Afraha Stadium.287 Data from shortly after the

attack recorded over 50,000 internally displaced people (“IDPs”) in Nakuru,288

including approximately 4,000 sheltering in Afraha Stadium, most of whom were

from ethnic groups perceived as supporting the ODM.289 From Afraha Stadium

and elsewhere in Nakuru, IDPs were transported to areas outside Nakuru where

it was thought they would be safe.290 Many perceived ODM supporters never

returned to Nakuru, having had their property and sources of income destroyed

in the attack.291 The looting, property destruction, murders, rapes, forcible

circumcisions, penile amputations, beatings, torture and severe physical injuries

perpetrated by the attackers coerced perceived ODM supporters to leave Nakuru.

3. Rape – Article 7(1)(g) of the Statute (count 3).

65. The Mungiki and pro-PNU youth forced women perceived as ODM supporters

to have sexual intercourse with them,292 including [REDACTED], who were

raped after being identified as Luos.293 Raped women suffered serious injuries

and long-term health consequences.294 Twenty-nine rapes were reported at

Provincial General Hospital in Nakuru,295 Unreported rapes (or rapes reported

286 [REDACTED].
287 [REDACTED].
288 KEN-OTP-0064-1019, at 1029.
289 KEN-OTP-0064-1019, at 1029; see also [REDACTED].
290 [REDACTED].
291 [REDACTED]; KEN-OTP-0077-0457.
292 [REDACTED].
293 [REDACTED].
294 [REDACTED].
295 KEN-OTP-0001-0364, at 0481; KEN-OTP-0001-1288, at 1505.
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later or in different locations) were higher because of the under-reporting of rape

in Kenya due to stigma and shame and/or because displaced women had

difficulty reporting rapes.296

4. Inhumane acts – Article 7(1)(k) of the Statute (count 4).

66. The Mungiki and pro-PNU youth forcibly circumcised non-Kikuyu men using

pangas and other sharp objects, such as broken bottles and pieces of glass.297 The

attackers amputated the penises of non-Kikuyu men.298 At least four men

admitted to Provincial General Hospital in Nakuru were forcibly circumcised

during the attack, and at least one had his penis amputated.299 As previously

argued,300 forcible circumcision and penile amputation should be characterised as

“other forms of sexual violence” under Article 7(1)(g), not “other inhumane acts”,

as the Pre-Trial Chamber held.301

67. The Mungiki and pro-PNU youth also beat, tortured and mutilated perceived

ODM supporters during the attack, causing them severe injuries. Among other

actions, the attackers cut victims with pangas, and bludgeoned them with rungus,

clubs, and other blunt instruments.302 Victims suffered serious injuries to their

mental health as a result of the crimes perpetrated on them, the injuries they

suffered, and those they saw inflicted on others.303

296 [REDACTED]; see also KEN-OTP-0001-1288; KEN-OTP-0001-1516; KEN-OTP-0003-0850; KEN-OTP-
0003-0872; KEN-OTP-0005-9325; KEN-OTP-0005-9821, at 9828; KEN-OTP-0005-9849; KEN-OTP-0033-
0076; KEN-OTP-0038-0864.
297 [REDACTED].
298 [REDACTED].
299 KEN-OTP-0001-0364, at 0481; KEN-OTP-0001-1288, at 1505.
300 See ICC-01/09-02/11-445, paras 18-22.
301 ICC-01/09-02/11-382-Conf, paras 264-270.
302 [REDACTED]; KEN-OTP-0001-0002, at 0093, para 314.
303 [REDACTED].
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5. Persecution – Article 7(1)(h) of the Statute (count 5).

68. The predicate acts for the persecution charge are referenced above in relation to

counts 1-4. In committing those crimes, the Mungiki and pro-PNU youth targeted

their victims intentionally and in a discriminatory manner, based on their

political affiliation as perceived ODM supporters, which was determined by

reference to their ethnic group.304

k. The Naivasha attack

69. Together with other members of the common plan, the Accused organised

Mungiki and pro-PNU youth to attack perceived ODM supporters in and around

Naivasha between 27 and 28 January 2008.

i. The Accused’s agents enlist, pay and arm local Mungiki to
participate in the Naivasha attack

70. Prior to the Naivasha attack, the Accused’s agents met with local Mungiki

members to persuade them to join the fight on the PNU side.305 In particular,

[REDACTED] and [REDACTED] met with a local Mungiki leader at

[REDACTED]306 in Naivasha prior to the attack to persuade him to mobilise

Mungiki members to participate in the violence.307 [REDACTED] gave the

Mungiki member a large sum of money that he said had been received from Mr

Kenyatta.308 Later, [REDACTED] provided the Mungiki with a large number of

pangas, which were used in the Naivasha attack.309

304 To avoid doubt, the Prosecution intends to offer evidence of looting and destruction of property as acts
underlying the crime of persecution. See ICC-01/09-02/11-445, paras 23-26.
305 [REDACTED].
306 Also referred to as [REDACTED].
307 [REDACTED].
308 [REDACTED].
309 [REDACTED].
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ii. Mungiki and pro-PNU youth are transported to Naivasha for
the attack

71. The Accused and his intermediaries recruited Mungiki and pro-PNU youth from

outside Naivasha to participate in the attack. The intermediaries included Mr

Thuo,310 Mr Kimemia,311 David Mwenje,312 Ms Kihara,313 and Kuria Kanyingy, a

former Kiambu MP.314 The attackers they recruited were transported to Naivasha

using various means, including City Hoppa buses and trucks organised by

George Thuo,315 using funds obtained from Mr Kenyatta.316 The out-of-town

attackers were transported from multiple locations, including Thika,317 Limuru,318

Nairobi,319 and Nakuru.320 The police did not interfere with the vehicles carrying

the attackers.321 The attackers transported to Naivasha were equipped with guns,

crude weapons, camouflage uniforms and handcuffs supplied by the Accused’s

agents.322 On the way to Naivasha, some Mungiki members deserted.323 Mr

Kenyatta engaged a local Mungiki leader named Anthony Mwenje (AKA

“Noriega”) to gather a group of Mungiki to replace those who had left.324 Mr

Kenyatta paid Noriega a large sum of money for this purpose.325

310 [REDACTED].
311 [REDACTED].
312 [REDACTED].
313 [REDACTED].
314 [REDACTED].
315 [REDACTED].
316 [REDACTED].
317 [REDACTED].
318 [REDACTED].
319 [REDACTED].
320 [REDACTED].
321 [REDACTED].
322 See, supra, para 42; see also [REDACTED].
323 [REDACTED].
324 [REDACTED].
325 [REDACTED].
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72. Among the Mungiki transported to Naivasha were members of the “Bagation

Squad”.326 The out-of-town attackers also included pro-PNU youth who were

recruited for the purpose of the attacks.327 The out-of-town Mungiki and pro-

PNU youth groups started arriving in Naivasha in the days before the attack.328

[REDACTED] arrived in Naivasha on or about 26 January 2008 with a group of

other Mungiki to get acquainted with the town.329 Lodging and food for out-of-

town attackers was organised by Mungiki from Naivasha.330 Other groups of

Mungiki and pro-PNU youth arrived in Naivasha on or about 27 January 2008,

including [REDACTED], and Noriega.331 Attackers who arrived from outside

Naivasha were joined by local Mungiki and pro-PNU youth who had been

recruited by Mr Mututho, Ms Kihara, and other community leaders.332 Some

attended a meeting held by Ms Kihara at the La Belle Inn shortly before the

attack, in which she briefed them about the planned attack.333

iii. Execution of the attack

73. The Naivasha attack began on 27 January 2008.334 The Mungiki and pro-PNU

youth attacked in an organised manner, simultaneously from several parts of

Naivasha.335 Mungiki and pro-PNU youth from Naivasha mixed with attackers

who had arrived from other locations and identified non-Kikuyus and their

property, to ensure that only perceived ODM supporters were targeted in the

326 [REDACTED].
327 [REDACTED].
328 [REDACTED].
329 [REDACTED].
330 [REDACTED].
331 [REDACTED].
332 [REDACTED].
333 [REDACTED].
334 [REDACTED].
335 [REDACTED].
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attack.336 The Mungiki and pro-PNU youth were divided into groups, led by

senior Mungiki members, which in turn were comprised of platoons of

approximately ten men.337 The various groups communicated with each another

during the attack using mobile phones.338

74. The Mungiki and pro-PNU youth who participated in the Naivasha attack were

paid using funds received from the Accused, his agents, and other wealthy

Kikuyus.339 Some of the funds were distributed before the attack.340 During the

attack, Maina Diambo brought additional funds to Naivasha, which were

distributed to the Mungiki attackers on the ground.341 The attackers were

equipped with guns, pangas, handcuffs, metal bars and clubs.342 Most wore

civilian clothes during the day, and some had dreadlocks, a hairstyle associated

with Mungiki members.343 At night, certain attackers wore the camouflage

uniforms that had been received from the Accused’s agents,344 which enabled

them to pass themselves off as police and trick victims into opening doors or

approaching them for help.345

75. The Mungiki and pro-PNU youth targeted non-Kikuyus perceived as ODM

supporters.346 The attackers injured and killed their victims with various

weapons, including pangas, rungus, metal bars, sticks, and guns,347 and destroyed

336 [REDACTED].
337 [REDACTED].
338 [REDACTED].
339 [REDACTED].
340 [REDACTED].
341 [REDACTED].
342 [REDACTED].
343 [REDACTED].
344 [REDACTED].
345 [REDACTED].
346 [REDACTED].
347 [REDACTED].
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their shops, residences and personal property.348 The Mungiki and pro-PNU

youth also incited other local Kikuyus to join the attack.349 The attackers chanted,

sang songs and shouted slogans against perceived ODM supporters.350 They

chased victims from their homes, destroyed or looted their belongings, and

burned their houses, sometimes with the inhabitants inside.351 Guided by locals,

the attackers went door-to-door in search of perceived ODM supporters,352 whom

they beat, wounded and killed.353 Handcuffs from the Accused’s agents were

used to restrain victims.354

76. To identify perceived ODM supporters and prevent them from fleeing, the

Mungiki and pro-PNU youth erected barriers and check-points on the roads.355

At the checkpoints, the attackers stopped civilians and identified those perceived

to be ODM supporters, based on their identification cards and the languages they

spoke; individuals from ethnic groups believed to support the ODM were beaten

and killed.356 Thousands of perceived ODM supporters were forced to flee from

their homes as a result of the attack.357

77. As in Nakuru, the Kenya police took little or no action to stop the Mungiki and

pro-PNU youth from committing crimes in Naivasha, and even tacitly approved

the crimes.358 To avoid police interference, Mungiki ground commanders were in

constant contact with the overall Mungiki coordinators for the attack, Charles

348 [REDACTED].
349 [REDACTED].
350 [REDACTED].
351 [REDACTED].
352 [REDACTED].
353 [REDACTED].
354 [REDACTED].
355 [REDACTED]; KEN-OTP-0077-0457.
356 [REDACTED].
357 [REDACTED]; KEN-OTP-0028-0102; KEN-OTP-0028-0103.
358 [REDACTED]; KEN-OTP-0026-4751.
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Ndungu Wagacha and Maina Diambo, who were in direct contact with Mr

Muthaura.359 Mr Muthaura provided instructions on how to ensure that the

attackers were not bothered by the police.360 He also provided the Mungiki and

pro-PNU youth attackers with directions to a farm where they could to rest at

night without risk of being apprehended by the police.361 Whenever police

approached the Mungiki’s areas of operation, the ground commanders called

Messrs Wagacha and Diambo, who called Mr Muthaura, and the police stood

down.362 The coordination between Mr Muthaura and the Mungiki worked: the

police did not intervene to stop the Mungiki and pro-PNU youth from attacking

perceived ODM supporters, and the attackers were given a free reign.363

78. The attack lasted until at least 28 January 2008.364 As the Kenyan army moved

into Naivasha,365 the Mungiki and pro-PNU youth from outside Naivasha were

evacuated in government trucks.366 Mr Muthaura organised the trucks and Mr

Diambo coordinated the pick-up of the attackers.367

iv. The crimes committed

1. Murder – Article 7(1)(a) of the Statute (count 1).

79. The Mungiki and pro-PNU youth acting on the Accused’s behalf killed scores of

perceived ODM supporters in and around Naivasha during the attack.368 The

attackers hacked perceived ODM supporters to death with pangas, rungus, and

359 [REDACTED].
360 [REDACTED].
361 [REDACTED].
362 [REDACTED].
363 [REDACTED].
364 [REDACTED].
365 [REDACTED].
366 [REDACTED].
367 [REDACTED].
368 [REDACTED]; KEN-OTP-0028-0102.
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knives and/or shot them with guns.369 Some victims were decapitated, sometimes

in front of their children.370 Among the victims was [REDACTED], who was

mutilated and killed in the street, having his penis amputated prior to death.371 In

one incident, Mungiki attackers rounded up six to eight perceived ODM

supporters, forcibly circumcised at least one, and beat and tortured the others

before killing them.372 Bodies of murdered civilians remained in the street for

days and others were thrown into the local quarry.373 In accordance with orders

received from the Accused’s agents, the attackers mutilated bodies of gunshot

victims to conceal that they had been killed with guns supplied by the

government.374 The attackers burned houses that were known to belong to

perceived ODM supporters with the residents still inside.375 In one incident, the

Mungiki and pro-PNU youth set fire to a dwelling in Kabati Estate, in which 19

victims, [REDACTED], were burned alive.376 In another incident, [REDACTED]

and other Mungiki burned at least three women and children alive in a house in

Karagita.377 At least 41 perceived ODM supporters were killed during the

attack.378

369 [REDACTED]; KEN-OTP-0028-0102, KEN-OTP-0077-0453; KEN-OTP-0033-0119.
370 [REDACTED].
371 [REDACTED].
372 [REDACTED].
373 [REDACTED].
374 [REDACTED].
375 [REDACTED].
376 [REDACTED]; KEN-OTP-0033-0119; KEN-OTP-0028-0103; KEN-OTP-0028-0055; KEN-OTP-0038-
0864; KEN-OTP-0077-0457; KEN-OTP-0005-9937, at 9937-9938; [REDACTED].
377 [REDACTED].
378 KEN-OTP-0041-0679, at 0679-0681; KEN-OTP-0011-0658, at 0658-0661.
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2. Deportation or forcible transfer – Article 7(1)(d) of the Statute (count
2).

80. Thousands of perceived ODM supporters were expelled from their homes as a

result of the attack, many out of fear that they would be killed.379 The Mungiki

and pro-PNU youth looted and destroyed homes, businesses and personal

property of perceived ODM supporters to coerce them to leave Naivasha.380 IDPs

found temporary refuge at Naivasha police station, Naivasha prison, the

showground, and at other makeshift camps, from which they were transported to

other parts of Kenya.381 At least 9,000 IDPs were forced to take refuge at the

Naivasha police station, most of whom were from ethnic groups perceived as

supporting the ODM.382 Many displaced civilians never returned to Naivasha.383

The looting, destruction of property, murders, rapes, forcible circumcisions,

penile amputations, beatings, torture and severe physical injuries perpetrated by

the Mungiki and pro-PNU youth coerced perceived ODM supporters to leave

Naivasha.

3. Rape – Article 7(1)(g) of the Statute (count 3).

81. The Mungiki and pro-PNU youth raped women who were perceived to be ODM

supporters.384 Wives and daughters of known ODM supporters were targeted in

particular.385 [REDACTED] was gang raped,386 which caused her serious injuries

and as a result of which she contracted HIV and died.387 [REDACTED] was also

379 [REDACTED]; KEN-OTP-0028-0102.
380 [REDACTED]; KEN-OTP-0077-0457.
381 [REDACTED].
382 [REDACTED]; KEN-OTP-0064-1019, at 1029; KEN-OTP-0001-0364, at 0494.
383 [REDACTED].
384 [REDACTED].
385 [REDACTED].
386 [REDACTED].
387 [REDACTED].
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gang raped.388 Many other cases of rape, including the rapes of [REDACTED],

occurred in Naivasha during the attack,389 but went unreported or were reported

later as a consequence of the under-reporting of rape in Kenya due to stigma and

shame, or because displaced women had difficulty reporting the rapes.390

4. Inhumane acts – Article 7(1)(k) of the Statute (count 4).

82. The Mungiki and pro-PNU youth forcibly circumcised non-Kikuyu men using

knives, pangas and other sharp implements such as broken bottles.391 In one

incident in Karagita, [REDACTED] forcibly circumcised two Luo men and

watched another attacker forcibly circumcise a third.392 In other incidents,

Mungiki and pro-PNU youth rounded up groups of non-Kikuyu men, brought

them to centralised locations, and forcibly circumcised them.393 Men who resisted

were killed on the spot.394 At least four cases of forcible circumcision were

reported in Naivasha District Hospital at the time.395 Some men had their penises

amputated; one such individual was [REDACTED], whose penis was chopped

off and placed in his mouth before he died.396 As previously argued,397 forcible

circumcision and penile amputation constitute “other forms of sexual violence”

under Article 7(1)(g), not “other inhumane acts”, as the Pre-Trial Chamber

held.398

388 [REDACTED].
389 [REDACTED]; KEN-OTP-0045-0205; KEN-OTP-0033-0076; KEN-OTP-0038-0864, at 5.10; KEN-OTP-
0049-0052, at 20.35; KEN-OTP-0001-1516, at 1519-1520.
390 [REDACTED]; see also KEN-OTP-0001-1288, at 1346; KEN-OTP-0001-1516, at 1521; KEN-OTP-0003-
0850, at 0850-0853; KEN-OTP-0003-0872, at 0872-0878; KEN-OTP-0005-9821, at 9828; KEN-OTP-0005-
9849, at 9865; KEN-OTP-0004-0504; KEN-OTP-0038-0864.
391 [REDACTED].
392 [REDACTED].
393 [REDACTED].
394 [REDACTED].
395 KEN-OTP-0011-0658, at 0658-0661; KEN-OTP-0001-0248, at 0298; KEN-OTP-0001-0364, at 0493.
396 [REDACTED].
397 See ICC-01/09-02/11-445, paras 18-22.
398 ICC-01/09-02/11-382-Conf, paras 264-270.
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83. The Mungiki and pro-PNU youth also beat, tortured and mutilated perceived

ODM supporters during the attack, causing them severe injuries.399 Among other

actions, the attackers pulled out victims’ teeth with pliers, cut them with pangas,

and bludgeoned them with rungus, rocks, and other blunt instruments.400 Victims

suffered serious injury to their mental health as a result of the crimes perpetrated

on them, the injuries they suffered, and those they saw inflicted on others.401

5. Persecution – Article 7(1)(h) of the Statute (count 5).

84. The predicate acts for the persecution charge are referenced above in relation to

counts 1-4. In committing those crimes, the Mungiki and pro-PNU youth targeted

their victims intentionally and in a discriminatory manner, based on their

political affiliation as perceived ODM supporters, which was determined by

reference to their ethnicity.402

l. A campaign is launched to conceal the Accused’s involvement in the
PEV

85. After the PEV, the Accused took steps to cover up his involvement in the PEV,

with the goal of avoiding criminal prosecution. As further explained below, these

actions constitute consciousness of guilt evidence that bear on the Accused’s mens

rea. These actions are also crucial to understanding the witness testimony that

will be presented at trial. They illustrate the threats, bribery and intimidation to

which witnesses are subject in this case, which provides the context against

which the Chamber will be called upon to consider their testimony.

399 [REDACTED].
400 [REDACTED].
401 [REDACTED].
402 For the avoidance of doubt, the Prosecution intends to offer evidence of looting and destruction of property
as underlying acts of the crime of persecution under Article 7(1)(d). See ICC-01/09-02/11-445, paras 23-26.
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i. The Accused’s agents attempt to retrieve the materiel provided
to the attackers during the PEV

86. After the PEV, the Accused attempted to retrieve guns and uniforms provided to

the Mungiki during the PEV. Acting through PNU intermediaries, including Ms

Michuki and Mr Machira, the Accused and other members of the common plan

contacted Mungiki members and demanded the return of the materiel.403 Materiel

not returned remained in the possession of Mungiki members to whom they

were supplied.404

ii. Mungiki members who interacted with the Accused during
the PEV are killed or forcibly disappeared

87. In the aftermath of the PEV, the Mungiki members who dealt personally with the

Accused and his agents were systematically eliminated.405 They include:

 Charles Ndungu Wagacha, Mungiki, who liaised with the principal actors

on the PNU side to coordinate the Rift Valley attacks and in particular

with Mr Muthaura, for whom he had a direct channel of

communication.406 Mr Wagacha was reportedly killed by police in April

2008.407

 Maina Diambo, a senior Mungiki leader present at planning meetings with

PNU officials and who had a direct channel of communication to Mr

Muthaura during the PEV.408 Mr Diambo was reportedly arrested by the

police in June 2008 and subsequently disappeared.409

403 [REDACTED].
404 [REDACTED]; KEN-OTP-0083-0116, at 0116-0124; KEN-OTP-0083-0126, at 0126-0132; KEN-OTP-
0083-0087, at 0087-0090.
405 [REDACTED].
406 [REDACTED].
407 [REDACTED]; KEN-OTP-0053-0072, at 0072-0073; KEN-OTP-0053-0061.
408 [REDACTED].
409 [REDACTED]; KEN-OTP-0053-0074, at 0116, para 61.
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 Naftali Irungu, AKA “Marcus”, a member of the Mungiki J5, who received

money and weapons from PNU officials for the retaliatory attacks.410 Mr

Irungu was killed with Mr Wagacha in April 2008.411

 Anthony Mwenje, AKA “Noriega”, a Mungiki leader who dealt with Mr

Kenyatta during the PEV and controlled a platoon of Mungiki attackers

during the Naivasha attack.412 Mr Mwenje was arrested by police in May

2009 and subsequently disappeared.413

 Njoroge Gichere, a senior Mungiki leader who attended planning

meetings for the Rift Valley attacks and received money from Mr

Kenyatta.414 Mr Gichere disappeared shortly after the PEV.415

 Timothy Mburu Gatira, a member of the Mungiki J5, who met with the

Accused and received money and materiel for the Rift Valley attacks.416 Mr

Gatira was killed/disappeared in mid-2008.417

 Njuguna Gitau Njuguna, a Mungiki spokesman who collected money

from Mr Kenyatta and uniforms from Mr Kimemia for the Rift Valley

attacks.418 Mr Njuguna was killed in Nairobi on 5 November 2009 by plain

clothes police officers, after expressing an intention to meet with former

the ICC Prosecutor, who was in Nairobi that day.419

410 [REDACTED].
411 [REDACTED]; KEN-OTP-0053-0072; KEN-OTP-0053-0061.
412 [REDACTED].
413 [REDACTED].
414 [REDACTED].
415 [REDACTED].
416 [REDACTED].
417 [REDACTED].
418 [REDACTED].
419 [REDACTED].

ICC-01/09-02/11-796-AnxA-Red   19-01-2015  49/73  EK  T



ICC-01/09-02/11 46/ 69 19 January 2015

 George Njoroge Wagacha, AKA “Afco”, a member of the J5 and personal

assistant to Maina Njenga.420 Mr Wagacha was reportedly killed together

with Virginia Nyakio, Maina Njenga’s wife, on 12 April 2008 on the way to

meet Mr Njenga in prison.421

88. These killings and forced disappearances were part of a “clean up” campaign to

conceal the Accused’s involvement in the PEV.422 In addition, even if the

Chamber concludes that these events cannot be directly attributed to the

Accused, they are nonetheless relevant because of the effect they have had on the

witnesses who will be testifying at trial.

iii. Attempts are made to suborn Mungiki witnesses to provide
false exonerating testimony

89. In February 2011, three Mungiki insiders, Prosecution trial witnesses 11, 12 and

152, were approached by Defence intermediaries, including Mbuthi Gathenji, a

lawyer working for the Kenyatta Defence team, and Charles Waithaka, an

individual purportedly from “State House“, who attempted to enlist them to

identify Mungiki witnesses who would be willing to “say whatever they [the

intermediaries] want“ about Mr Kenyatta’s involvement in the PEV.423 The

intermediaries told Witnesses 11 and 12 that funds had been “set aside to buy”

witnesses,424 and instructed them to “[l]ook for these people. We buy them”.425

The intermediaries stated that individuals who “volunteered to defend Uhuru, to

say Uhuru . . . did not use the Mungikis, will be paid a large amount of

420 [REDACTED].
421 [REDACTED]; KEN-OTP-0053-0065, at 0066-0067.
422 See, e.g., [REDACTED].
423 [REDACTED].
424 [REDACTED].
425 [REDACTED].
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money”.426 The intermediaries also coached the witnesses on what to say to Mr

Kenyatta’s UK lawyers: “Uhuru was not involved in any way of maybe funding

those people who go and fight . . . he did not use Mungiki at all”.427

90. The intermediaries also conveyed a more sinister message: they would “just get

rid of . . . kill” those who refused to comply with the scheme to procure false

testimony;428 “unless a witness . . . cooperated [with the scheme], he will be

eliminated”.429 Fearing for their safety, Witnesses 11, 12 and 152 purported to co-

operate with the scheme for a period before they fled due to fears that they

themselves would be killed.430 Among the intermediaries involved in the scheme

was Mr Machira, who assured the witnesses that Mr Kenyatta had given it the

“green light”.431 Mr Kenyatta paid a significant sum of money to the

intermediaries who implemented the scheme.432

91. At the same time, Messrs Machira and Kimemia decided to wage a public

relations campaign on the Accused’s behalf. [REDACTED].433 Messrs Machira

and Kimemia then paid [REDACTED] to [REDACTED].434 Fearing for their

security if they refused, the witnesses [REDACTED].435 Other Mungiki members

were also approached by individuals holding themselves to be members of the

Kenyatta Defence team, who asked them to provide false exonerating testimony

and offered security guarantees and/or monetary payments in return.436

426 [REDACTED].
427 [REDACTED].
428 [REDACTED].
429 [REDACTED].
430 [REDACTED]; KEN-OTP-0056-0094.
431 [REDACTED].
432 [REDACTED].
433 KEN-OTP-0056-0102; KEN-OTP-0056-0104.
434 [REDACTED]; KEN-OTP-0080-0105; KEN-OTP-0061-0102.
435 [REDACTED].
436 [REDACTED].
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iv. Attempts are made to bribe Prosecution witnesses

92. At each stage of the judicial process, the Accused’s intermediaries have

attempted to bribe witnesses to shield the Accused from responsibility for his

role in the PEV.

1. The campaign to bribe Witness 4.

93. In 2009, Prosecution Witness 4 was tracked down by intermediaries purportedly

acting on behalf of the Accused, who bribed him to withdraw his testimony

regarding the PEV.437 The intermediaries include Njee Muturi, personal assistant

to Mr Kenyatta,438 and Bildad Kagai,439 an individual said to have acted as a

Defence intermediary.440 In exchange for withdrawing his testimony and agreeing

not to co-operate with the ICC,441 Witness 4 was paid substantial sums of money

and land was purchased for his family.442 The intermediaries informed Witness 4

that if he refused to withdraw his statements, his family may be harmed.443 The

intermediaries informed Witness 4 on multiple occasions that the money they

paid to him originated from Mr Kenyatta.444 The Prosecution relied on Witness

4’s evidence at confirmation, but will not do so at trial, in part because the

bribery campaign has damaged his credibility.

2. The campaign to bribe Witnesses 11 and 12.

94. The Defence has attempted to cast the pre-confirmation attempt by Defence

intermediaries to use Witnesses 11 and 12 to suborn Mungiki witnesses as

437 See [REDACTED].
438 [REDACTED].
439 [REDACTED].
440 See [REDACTED]. In the context of an Article 70 investigation into witness tampering, Counsel for Mr
Muthaura have stated that “Mr Bildad Kagai has nothing to do with the Muthaura Defence Team”.
441 When the intermediaries first approached Witness 4, he had not provided evidence to the Prosecution.
442 See, e.g., [REDACTED]; KEN-OTP-0072-0492.
443 See, e.g., [REDACTED].
444 See, e.g., [REDACTED].
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“extortion attempts” by the witnesses against Mr Kenyatta.445 As the Pre-Trial

Chamber correctly observed, “the evidence . . . manifestly does not support [the

Defence’s] allegations”.446 New evidence that will be presented at trial

demonstrates the point.

95. Shortly after the Prosecution disclosed the identities of Witnesses 11 and 12 in

August 2012, the witnesses informed the Prosecution that purported Kenyatta

intermediaries were attempting to locate them to offer a “deal” for them to agree

not to testify. One of the intermediaries was Ferdinand Waititu, a sitting Member

of Parliament and an associate of Mr Kenyatta. In a series of controlled telephone

conversations recorded by the Prosecution with the witness’ consent, Mr Waititu

told Witness 12 that he wanted to meet with him to discuss assisting Mr Kenyatta

to “solve this fight” and the “lump of money to be given”.447 Mr Waititu indicated

that he had spoken about the scheme to Mr Kenyatta and was keeping him

informed of its progress.448 He explained that Mr Kenyatta wanted to avoid

“direct” involvement because he was worried about getting caught tampering

with evidence.449 Mr Waititu’s attempts to bribe Witness 12 – the recordings of

which will be presented at trial – demonstrate that the Defence’s “extortion”

theory regarding Witnesses 11 and 12 gets it backwards. Far from targeting Mr

Kenyatta for “extortion”, it is the witnesses themselves who have been targeted

by Mr Kenyatta’s associates – apparently with his knowledge – in attempts to

resolve this case through bribery rather than the judicial process.

445 ICC-01/09-02/11-452, para 17.
446 ICC-01/09-02/11-382-Red, para 95.
447 KEN-OTP-0078-2268.
448 KEN-OTP-0089-0080.
449 KEN-OTP-0078-2268.
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IV.The Article 7 contextual elements

96. The crimes occurred in the context of a widespread and/or systematic attack

against members of a civilian population, pursuant to or in furtherance of a State

or organisational policy to commit such attack, within the meaning of Articles

7(1)  and 7(2)(a) of the Statute.

a. The targeted civilian population

97. During the Rift Valley attacks the Mungiki and pro-PNU youth subjected non-

Kikuyus, perceived as supporting the ODM,450 to systematic acts of violence.451

Non-Kikuyus from multiple ethnic groups were targeted in the attacks, and

Kalenjins, Luos and Luhyas in particular.452

b. Widespread attack

98. The Rift Valley attacks were “widespread” within the meaning of Article 7(1) of

the Statute as they affected a large number of civilian victims over a large

geographical area.453 As discussed above, the attacks resulted in hundreds of

dead, raped and wounded victims and thousands of displaced in two sizeable

municipalities.454

450 See e.g., ICC-01/09-02/11-382-Red, para 110 (“[T]he qualifier ‘any civilian population’ has been previously
interpreted to mean ‘groups distinguishable by nationality, ethnicity or other distinguishing features.’ (citing,
inter alia, ICC-01/09-19-Corr, para 81). In the view of the Chamber, the civilian population targeted can include
a group defined by its (perceived) political affiliation.”).
451 See, supra, paras 61-68 for Nakuru; see, supra, paras 79-84 for Naivasha.
452 Nakuru: see e.g. [REDACTED], Naivasha: see, e.g., [REDACTED]; KEN-OTP-0001-0364, at 0491; KEN-
OTP-0001-0002, at 0094-0095; KEN-OTP-0001-1057, at 1066.
453 See e.g. ICC-01/04-01/07-717, para 395 (Pre-Trial Chamber I accepting that a ‘widespread’ attack can be one
that covers a large geographical area or an attack in a small geographical area directed against a large number of
civilians); ICC-01/09-02/11-382-Red, para 229 (Pre-Trial Chamber II holding that the attack on Nakuru and
Naivasha was “widespread” for the purpose of Article 7(1); Prosecutor v Jelisić, Case No. IT-95-10-T,
Judgement, 14 December 1999, paras 18, 21, 53-57 (holding that an attack on a single town and municipality of
Brčko constituted a “widespread” attack for the purpose of the contextual elements of a crime against humanity
charge).
454 See, supra, paras 59-60, 73-78.
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c. Systematic attack

99. The attacks were systematic in that they were not “random occurrences”,455 but

deliberately targeted perceived ODM supporters using means of identification

such as door-to-door searches,456 (with locals guiding attackers to targets),457

physical attributes,458 roadblocks,459 identification cards,460 language,461 and pre-

identification of targets.462 The systematic nature of the attacks is further

evidenced by:

100. The well-planned nature of the attacks. At several planning meetings held before

the attacks, the Accused and other members of the common plan announced

their plan to carry out the attacks, tasked individuals with coordinating them at

the local level, and provided support for the attackers in the form of money,

materiel and logistics.463 The Accused’s coordinators then held planning meetings

at the local level to finalise the details of the attacks and to give the Mungiki and

pro-PNU youth instructions.464

101. The coordinated manner in which the attackers operated. The attackers in Nakuru

and Naivasha operated in platoons of approximately ten men.465 Weapons were

allocated to ensure that each platoon had an adequate selection of arms to carry

out the attack.466 Senior Mungiki members oversaw the attacks, and issued

455 See e.g. ICC-01/04-01/07-717, para 394 (defining a ‘systematic attack’ by reference to the “organised nature
of the acts of violence and the improbability of their random occurrence”.).
456 [REDACTED].
457 [REDACTED]; KEN-OTP-0001-1076, at 1093; KEN-OTP-0001-1288, at 1365-1366.
458 See, e.g., [REDACTED].
459 [REDACTED].
460 [REDACTED].
461 [REDACTED].
462 [REDACTED]; KEN-OTP-0001-0248, at 0298.
463 See, supra, paras 27-31, 33, 35-39, 42-50.
464 See, supra, paras 55-58, 70-72.
465 See, supra, para 11.
466 See, supra, para 60; [REDACTED].
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operational orders on the ground to ensure that the attackers were deployed for

maximum effect.467 The attackers from out-of-town were integrated with local

Mungiki members, who directed them to perceived ODM supporters.468

102. The coordination between the attackers, the Accused and his agents. During the

attacks, the Accused and other members of the common plan communicated

with Mungiki attackers using mobile phones. In Naivasha Mr Muthaura gave

instructions to Charles Ndungu Wagacha and Maina Diambo Mungiki.469 Messrs

Wagacha and Diambo then communicated these instructions to unit commanders

on the ground.470 In addition, Mungiki members communicated with the

Accused’s agents for operational purposes, such as transport and securing the

release of arrested Mungiki.471

103. The transport of attackers from other locations. Mungiki and pro-PNU youth

were mobilised from various locations and transported to Naivasha in trucks and

buses to participate in the attack.472 Although the out-of-town attackers travelled

from different locations, their arrival in Naivasha was timed to ensure that a

maximum number were present at the time designated for the attack.473 At the

end of the Naivasha attack, Mr Muthaura provided several government trucks to

transport the out-of-town attackers to different locations.474 The trucks arrived at

pre-determined locations at precise times, indicating a high level of

467 See, supra, para 77.
468 See, supra, para 75.
469 See, supra, para 77.
470 See, supra, para 77.
471 See, supra, paras 23, 40-41, 78.
472 See, supra, paras 71-72.
473 See, supra, paras 71-72.
474 See, supra, para 78.
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coordination.475 In Nakuru, out-of-town attackers assembled at the [REDACTED]

house, where they were oathed, armed, trained and deployed for the attack.476

104. The recruitment of young men for the attack. Pro-PNU youths were recruited into

the Mungiki and oathed to increase the fighting capacity for the Rift Valley

attacks.477 The recruitment efforts were coordinated and systematic and occurred

in various locations in the lead up to the attacks.478

105. The well-funded nature of the attacks. The Accused provided funding for the

attacks, which he transmitted to Mungiki members both directly and through

intermediaries.479 These funds were used to purchase weapons, pay for logistics,

and to pay the attackers themselves.480 Some of the funds were collected in central

locations, divided and transmitted to Mungiki members, who then disbursed

them to the attackers who carried out the attacks.481

106. The provision of materiel. The Accused, through his agents, provided the

Mungiki and pro-PNU youth with a variety of weapons and materiel, including

guns, pangas, grenades, and camouflage uniforms, which were distributed to, and

used by, the Mungiki and pro-PNU youth during the attacks.482 The weapons and

materiel enabled the attackers to inflict maximum harm on perceived ODM

supporters and their property.

475 See, supra, para 78.
476 See, supra, para 56.
477 See, supra, paras 12, 33, 56
478 See, supra, paras 33, 52, 55-56, 71-72.
479 See, supra, paras 30-31, 35-39.
480 See, supra, paras 48, 57, 70-71, 74.
481 See, supra, paras 35-39, 46, 74.
482 See, supra, paras 42-43, 45.
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d. The organisation

107. Article 7(2)(a)’s “organisation” requirement does not require the exercise of

any “State-like” functions,483 or a hierarchically-organised structure able to ensure

compliance. As the majority of Pre-Trial Chamber II explained:

“the formal nature of a group and the level of its organisation should not be the
defining criterion. Instead, […] a distinction should be drawn on whether a group
has the capability to perform acts which infringe on basic human values”.484 And
“had the drafters intended to exclude non-State actors from the term
‘organisation’, they would not have included this term in article 7(2)(a) of the
Statute”.485

108. Nevertheless, as explained above in Section II, the Mungiki, the primary

group used to carry out the attacks, was a hierarchically-organised structure with

certain State-like characteristics. While the pre-existing structure of the Mungiki

was the primary vehicle through which the attacks were committed, the

organisation that came together for the purpose of carrying out the Nakuru and

Naivasha attacks was also comprised of:

 Elements of the GoK, the Kenyan State security apparatus, PNU officials,

and prominent members of the GEMA community, who formulated the

plan for the attacks and provided the Mungiki and pro-PNU youth with

the monetary and institutional support to carry them out. The Accused

was part of this element of the organisation;486 and

483 C.f., e.g., Judge Kaul, ICC-01/09-02/11-382-Conf, para 7 (citing ICC-01/09-19-Corr, pp.84 et seq.).
484 ICC-01/09-02/11-382-Red, para 112 (citing ICC-01/09-19-Corr, para 90).
485 ICC-01/09-02/11-382-Red, para 112 (citing ICC-01/09-19-Corr, para 92); see also, e.g., Hall, pp 236-237:
“Clearly, the policy need not be one of a State. It can also be an organisational policy. Non-state actors, or
private individuals, who exercise de factor power can constitute the entity behind the policy. This provision in
the article reflects the contemporary position that individuals not linked to a state or its authorities can commit
crimes under international law”.
486 See, supra, paras 27-29, 35-50.
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 Other pro-PNU youth, most of whom were Kikuyu, and who were

mobilised as additional manpower to support the Mungiki in the

attacks.487

109. Together, these three pillars comprised a single ad hoc organisation, which

came together to launch the Rift Valley attacks.

e. The policy

110. The “policy” element of Article 7(2)(a) is satisfied where the attack “is

planned, directed or organised – as opposed to spontaneous or isolated acts of

violence”.488 “The policy need not be formalised”489 or “explicitly defined by the

organisational group”.490 The policy of the Accused and other members of the

organisation was simple: keep the PNU in power through any means necessary.

To implement this policy, they resolved to carry out attacks against perceived

ODM supporters, which were intended to (i) avenge prior attacks by ODM

supporters against the Kikuyu community; (ii) prevent additional attacks against

the Kikuyu community; and (iii) force ODM supporters to abandon their

attempts to overturn the announced election results by demonstrating that the

Kikuyu community was willing to do whatever it took to keep President Kibaki

in office.491

111. The existence of the policy can be inferred from, among other matters, actions

taken by the Accused and other members of the organisation to (i) plan the

487 See, supra, para 60 for Nakuru; see, supra, paras 71-75 for Naivasha. At confirmation, the Pre-Trial Chamber
described the pro-PNU youth as “an integral part of the Mungiki” during the Rift Valley Attacks”: see ICC-
01/09-02-11-382-Conf, para 123. In the Prosecution’s view, the “integral part” language employed by the Pre-
Trial Chamber is not a requirement of Article 7(2) of the Statute. Rather, the question is whether the different
parts of the organisation operated together to implement the organisational policy.
488 See e.g. ICC-01/09-02/11-382-Conf, para 111.
489 ICC-01/05-01/08-424, para 81.
490 ICC-01/04-01/07-717, para 396.
491 [REDACTED].
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attacks;492 (ii) recruit Mungiki and pro-PNU youth to carry them out;493 (iii) raise

and distribute funds for the attacks;494 (iv) equip the attackers with weapons and

other materiel;495 and (v) provide the attackers with logistical support to carry out

the attacks.496

V. The individual criminal responsibility of the Accused

a. Indirect co-perpetration under Article 25(3)(a) of the Statute

112. The Pre-Trial Chamber confirmed a theory of indirect co-perpetration under

Article 25(3)(a) with respect to the Accused.497 This mode of liability is not settled

law at the trial and appellate levels in this Court, and the Prosecution

acknowledges that the Trial Chamber’s interpretation may vary from that of the

Pre-Trial Chamber.498 For present purposes, the Prosecution proceeds on the basis

that indirect co-perpetration requires a six-part showing: (i) the existence of a

common plan or agreement between two or more persons, including the accused;

(ii) the accused made a substantial contribution, which, together with the

contributions of other perpetrators, resulted in the fulfillment of the material

elements of the crime; (iii) the existence of an organised and hierarchical

apparatus of power; (iv) the accused had the ability to cause the organisation to

contribute to the crime; (v) the organisation was composed of “fungible

individuals” capable of replacement by others; and (vi) the accused acted with

intent and had the requisite knowledge..499

492 See, supra, paras 30-31.
493 See, supra, paras 33, 44-50, 71.
494 See, supra, paras 30-31, 35-39, 70-71, 74.
495 See, supra, paras 42-43, 45.
496 See, supra, paras 74, 77-78, 40-41.
497 ICC-01/09-02/11-382-Red, paras 297, 428.
498 See, e.g., Separate Opinion of Judge Adrian Fulford, ICC-01/04-01/06-2842; Concurring Opinion of Judge
Christine Van den Wyngaert, ICC-01/04-02/12-4.
499 ICC-01/09-02/11-444, paras 8-23.
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i. Existence of a common plan or agreement

113. The Accused was part of a common plan or agreement to keep the PNU in

power at any cost. After the election results were announced and violence broke

out, members of the common plan agreed to use violence to keep the PNU in

power, and to carry out retaliatory attacks against perceived ODM supporters to

that end.500 Nakuru and Naivasha were identified as targets.501 The principal facts

demonstrating the existence of the common plan or agreement are:

 The actions taken before the election to secure the Mungiki’s support for

the PNU coalition;502

 The mobilisation of Mungiki members and pro-PNU youth to execute the

common plan by carrying out the Rift Valley attacks;503

 Meetings held to plan and fundraise for the retaliatory attacks and to

activate the Mungiki and pro-PNU to carry them out;504

 The articulation of the common plan at the above meetings;505

 The actions taken to secure Maina Njenga’s approval for the use of

Mungiki members in the retaliatory attacks;506

 [REDACTED];507

 The provision of money, materiel and security guarantees to the Mungiki

and pro-PNU youth attackers;508

500 See, supra, paras 28-31, 51-53.
501 See, supra, para 52.
502 See, supra, paras 19-21.
503 See, supra, paras 27-31.
504 See, supra, paras 26, 30, 32, 38-39.
505 See, supra, paras 26, 30, 32.
506 See, supra, para 32.
507 See, supra, para 34.
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 The instructions given by the Accused and his agents for the Mungiki to

prepare for and carry out the retaliatory attacks;509

 The coordinated and systematic nature of the Rift Valley attacks;510

 The crimes committed against perceived ODM supporters during the Rift

Valley attacks.511

ii. The Accused’s contributions

114. The Accused made the following contributions to the common plan, which

resulted in the fulfilment of the material elements of the crimes:

 Securing the Mungiki’s agreement to support the PNU coalition during

the election campaign and later leveraging that agreement to persuade the

Mungiki to fight on the PNU side during the PEV;512

 Formulating and adopting the common plan;513

 Mobilising, authorising and directing the Mungiki and pro-PNU youth to

implement the common plan, in particular by directing them to carry out

the Rift Valley attacks, thus activating the mechanisms leading to the

commission of the crimes;514

 Ensuring that pro-PNU youth were recruited for the attacks and providing

them with logistical and other support;515

508 See, supra, paras 30-31, 35-39, 40-43, 45, 70-71, 74, 77-78.
509 See, supra, paras 26, 30, 51.
510 See, supra, paras 44-50, 60, 75, 99-106.
511 See, supra, paras 54-84.
512 See, supra, paras 19-21, 28-29.
513 See, supra, paras 26, 30, 44-51.
514 See, supra, paras 28-32, 40-41, 44-51.
515 See, supra, paras 44-52, 71.
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 Meeting with Mungiki members in early January at the Nairobi Club to

persuade them to carry out the retaliatory attacks and to provide them

with operational directions;516

 Ensuring that the Mungiki and the pro-PNU youth were provided with

weapons, uniforms, handcuffs and other materiel for use in the attacks;517

 Soliciting the support and contributions of local politicians and

businessmen for the retaliatory attacks and providing them with funds

and logistical support for the same;518

 Securing Maina Njenga’s approval for Mungiki members to be used in the

retaliatory attacks; 519

 Providing Mungiki members with large sums of money to carry out the

Rift Valley attacks;520

 Dispatching intermediaries to fundraising meetings to raise money for the

retaliatory attacks; 521

 Mobilising, through mid-level perpetrators, Mungiki members and pro-

PNU youth to carry out the Rift Valley attacks;522

 Tasking local politicians, including David Manyara in Nakuru and Jayne

Kihara and John Mututho in Naivasha, with coordinating the Rift Valley

516 See, supra, para 30.
517 See, supra, paras 42-43, 45.
518 See, supra, paras 26, 28-29, 32, 44-50.
519 See, supra, para 32.
520 See, supra, paras 26, 28-29, 32, 44-50.
521 See, supra, paras 46-47.
522 See, supra, paras 26, 28-29, 44-50.
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attacks and placing Mungiki and pro-PNU youth attackers under their

command;523 and

 Ensuring that vehicles were provided to transport Mungiki and pro-PNU

youth attackers to Naivasha for the attack.524

iii. The existence of an organised and hierarchical apparatus of
power

115. The Mungiki was the primary vehicle through which the Rift Valley attacks

were carried out. As explained above, the Mungiki was an organised group,

structured in a hierarchical manner.525 It had a functioning command structure,

under which the Accused and his agents dealt with senior Mungiki members,

who passed instructions to the direct perpetrators of the Rift Valley attacks.526 The

pro-PNU youth were integrated with the Mungiki and organised under

commanders, who liaised with the Accused and/or his agents and executed their

instructions.527 The Accused strengthened these command structures by (i)

designating local politicians and community leaders with responsibility for

geographic areas familiar to them and prescribed logistical tasks;528 (ii) providing

money, materiel and logistical support to the direct perpetrators of the attacks;529

and (iii) coordinating the attacks through planning meetings and telephone

communication with the Mungiki members in charge of executing the attacks on

the ground.530

523 See, supra, paras 26, 28-29, 44-50.
524 See, supra, paras 46, 71.
525 See, supra, paras 6-16.
526 See, supra, paras 28-31, 55-58.
527 [REDACTED].
528 See, supra, paras 45-50, 58, 71.
529 See, supra, paras 35, 45.
530 See, supra, paras 24, 28, 55, 58, 77.

ICC-01/09-02/11-796-AnxA-Red   19-01-2015  64/73  EK  T



ICC-01/09-02/11 61/ 69 19 January 2015

iv. The Accused’s ability to cause the organisation to contribute
to the crimes

116. The Accused caused the organisation to contribute to the crimes by:

 Allying the Mungiki and the PNU during the election campaign;531

 Instructing Mungiki members and local coordinators regarding the

execution of the retaliatory attacks;532

 Paying and promising payments, through his agents, to the attackers for

the attacks;533

 Reaching an agreement with Maina Njenga that Mungiki members could

be used in the retaliatory attacks;534

 Ensuring, through his agents, that the Mungiki’s grievances would be

resolved if the organisation’s members carried out the retaliatory

attacks;535

 Past extra-judicial killings of Mungiki members by the State security

apparatus, which led surviving Mungiki members to believe that they

could be killed if they refused to support the PNU in the PEV;536

 Providing materiel and logistical support to the Mungiki and pro-PNU

youth for the attacks; 537 and

 The position of authority the Accused occupied in the GEMA community

at the time of the PEV.

531 See, supra, para 22.
532 See, supra, paras 27, 28, 51.
533 See, supra, paras 27, 28, 35, 48, 51-53; [REDACTED].
534 See, supra, para 32.
535 See, supra, paras 30-32, 51.
536 See, e.g., [REDACTED].
537 See, supra, paras 37, 50, 58, 75, 78.
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v. The organisation was composed of fungible individuals
capable of replacement

117. The Mungiki members and pro-PNU youth used in the Rift Valley attacks

were fungible and capable of replacement in the sense that there were “enough

[of them] to provide a sufficient supply of subordinates” to replace any who

refused to act.538 Vehicles full of Mungiki were transported to the Rift Valley to

participate in the attacks,539 and hundreds of young men were oathed for the

same purpose.540 The fungible nature of the attackers is further demonstrated by

(i) the desertion of Mungiki members on the way to the Rift Valley attacks, and

their substitution with replacements;541 (ii) certain attackers leaving part-way

through the attacks, which were completed by those who remained;542 (iii) local

pro-PNU youth joining the attackers and bolstering their ranks during the course

of the attacks;543 (iv) the willingness of Mungiki members to carry out mercenary

acts, including the retaliatory attacks, in exchange for money;544 (v) the fact that

the attackers operated in groups rather than alone;545 (vi) the understanding and

agreement of the attackers’ superiors with the objectives of the common plan;546

and (vii) the Mungiki’s effective disciplinary regime, which ensured that orders

were followed.547

538 ICC-01/04-01/07-717, para 516.
539 See, supra, para 71.
540 See, supra, para 56.
541 See, supra, para 71.
542 See, e.g., [REDACTED].
543 See, supra, para 75.
544 [REDACTED].
545 See, supra, paras 60, 73.
546 See, supra, paras 32, 55, 58.
547 See, supra, paras 6-16.
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vi. The Accused’s intent and knowledge

1. Intent and knowledge with respect to the crimes.

118. With respect to counts 1, 2, 4 and 5, the principal facts demonstrating the

Accused’s intent and knowledge are:

 The Accused’s role in the pre-election deal with the Mungiki;548

 The suspension of extra-judicial killings of Mungiki members during the

election campaign and PEV, demonstrating that the Accused and others in

the PNU held up their side of the pre-election deal;549

 The Accused’s articulation of the common plan at meetings conducted

from 30 December 2007 until the end of January 2008;550

 The instructions the Accused issued with respect to the execution of the

retaliatory attacks;551

 The Accused’s provision of cash, weapons, materiel and logistical support

to local coordinators and Mungiki and pro-PNU youth; 552

 [REDACTED];553

 The issuance, through intermediaries, of orders to the Mungiki and pro-

PNU youth to “kill”, “burn”, forcibly circumcise and do their “worst”, in

order to instil fear into the non-Kikuyu community;554

548 See, supra, paras 19-21.
549 See, supra, paras 22-24.
550 See, supra, paras 28-31.
551 See, supra, paras 28-31.
552 See, supra, paras 28-31.
553 See, supra, para 34.
554 See, supra, para 51.
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 The organised and systematic manner in which the Rift Valley attacks

were perpetrated, with attackers operating in groups and striking

simultaneously for maximum impact;555

 The precision with which perceived ODM supporters were targeted

during the attacks, while perceived PNU supporters were spared;556

 The forcible circumcision and penile amputation of Luo men, crimes with

deep cultural significance, which aimed to instil fear and demonstrate the

perceived cultural superiority of the attackers;557

 The actions taken after the PEV to conceal the Accused’s involvement in

the PEV.558

 The Accused’s role in securing Maina Njenga’s approval for Mungiki

members to be used in the retaliatory attacks;559

 The Accused’s announcement that he had agreed with the Mungiki that its

members would participate in the retaliatory attacks;560

 The Accused’s tasking of Mr Waruinge and Noriega with recruitment for

the Rift Valley attacks.561

119. With respect to the crime of rape (count 3), the Prosecution alleges that the

Accused knew rapes would occur in the ordinary course of the attacks (dolus

directus in the second degree). The Accused’s knowledge is demonstrated by

three principal factors.

555 See, supra, paras 59-78, 99-106.
556 See, supra, paras 59-78, 99-106.
557 See, supra, paras 79-82.
558 See, supra, paras 85-88.
559 See, supra, para 32.
560 See, supra, para 32.
561 See, supra, paras 71-72.
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120. First, the attackers were given carte blanche. The Accused, through his agents,

instructed Mungiki and pro-PNU youth to do their “worst”; instructions the

attackers understood to include rape.562 The Accused’s agents also instructed

attackers to forcibly circumcise non-Kikuyu men, which conveyed the message

that one of the aims of the Rift Valley attacks was to subject perceived ODM

supporters to sexual humiliation.563 The attackers were thus informed that they

were free to carry out any crimes they chose, and the instructions regarding

forcible circumcision enlarged the scope of permissible behaviour to include

crimes of a sexual nature, such as rape.

121. Second, the Accused was on notice that rapes would be committed. From the

beginning of the PEV, domestic and international media reported widespread

rapes, including those committed by ethnic gangs.564 These reports put the

Accused on notice that rape was being employed in the violence, and that it

would be used in the ordinary course of the retaliatory attacks, which were

ethnically motivated. This is particularly true given the PEV’s ethnic dimension,

of which the Accused was also aware, as demonstrated through his actions and

statements.565 Empirical research and international jurisprudence has found that

rape is employed in the ordinary course of ethnically-driven conflicts as a means

of humiliating and subjugating victims.566 Further, since the Rift Valley attacks

562 See, supra, para 51.
563 See, supra, para 51. As the Prosecution has argued elsewhere, forcible circumcision should be characterised
as sexual violence.
564 KEN-OTP-0003-0894; KEN-OTP-0003-0898, at 0902-0916; KEN-OTP-0091-0869; KEN-OTP-0091-0872;
KEN-OTP-0091-0867; KEN-OTP-0091-0923; KEN-OTP-0091-0878; KEN-OTP-0091-0886; KEN-OTP-0091-
0916; KEN-OTP-0091-0892; KEN-OTP-0091-0891; KEN-OTP-0091-0905; KEN-OTP-0091-0907; KEN-OTP-
0091-0900; KEN-OTP-0091-0915; KEN-OTP-0091-0880; KEN-OTP-0091-0883; KEN-OTP-0091-0909; see
also KEN-OTP-0003-0887KEN-OTP-0091-0902; KEN-OTP-0091-0875.
565 See, supra, paras 30-31.
566 KEN-OTP-0001-0973, at 0974, KEN-OTP-0038-0866, at 0877-81; Prosecutor v Kvocka et al., Judgement,
IT-98-30/1-T, 2 November 2011, para 327; Patricia Viseur Sellers, ‘Individual(s’) Liability for Collective
Sexual Violence’ in Karen Knop, ed, Gender and Human Rights (OUP, 2004), p 184; Anne-Marie LM de
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were in part retaliation for earlier attacks on Kikuyus, which included the rapes

of Kikuyu women,567 it was foreseeable that the Mungiki and pro-PNU youth

would employ the same means against their victims.

122. Third, rapes were committed in an organised and systematic fashion. The systematic

nature of the rapes, and especially gang rapes, shows that they were not simply

opportunistic, but rather part of a concerted course of action to harm, humiliate,

and instil fear into perceived ODM supporters. Rape victims were singled out

based on their ethnicity and perceived political affiliation.568 Whereas the

attackers sought to murder and mutilate men, they raped the women, some of

whom were targeted because they were related to known ODM members.569

2. Mental elements of indirect co-perpetration.

123. Indirect co-perpetration requires proof that the Accused was aware: (i) that

the common plan or agreement involved an element of criminality;570 (ii) of the

fundamental features of the organisation;571 and (iii) of the factual circumstances

that enabled him, together with other co-perpetrators, to jointly exercise

functional control over the crime.572 These elements are demonstrated by the facts

above in paragraphs 17-95. In particular, the Accused’s knowledge of the

criminal elements of the common plan is demonstrated by (i) his engagement of a

criminal group to carry out the attacks; (ii) his instructions to Mungiki members

with respect to the execution of the attacks; and (iii) the actions taken after the

Brouwer, Supranational Criminal Prosecution of Sexual Violence: The ICC and the Practice of the ICTY and
the ICTR (Intersentia, 2005), p. 168; Partly Dissenting Opinion of Judge Chowhan in Prosecutor v Milutinovic
et al., Judgement, IT-05-87-T, 26 February 2009, Vol 3, p. 481.
567 See supra footnote 581; see also, e.g., KEN-OTP-0001-1516, at 1517, KEN-OTP-0038-0864, KEN-OTP-
0049-0052, KEN-OTP-0045-0205 and KEN-OTP-0033-0076.
568 See, supra, paras 79, 81-82.
569 See, supra, paras 79, 81-82.
570 See ICC-01/04-01/06-803, paras 361-365.
571 ICC-01/04-01/07-717, para 534.
572 ICC-01/04-01/06-803, paras 366-367; ICC-01/04-01/07-717, paras 538-539.
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PEV to conceal the Accused’s involvement. The Accused’s knowledge of the

fundamental features of the organisation and the circumstances that enabled him

to exercise joint functional control over the crime is demonstrated in particular by

his (i) role in securing the agreement of Mungiki members and other pro-PNU

youth to participate in the attacks; (ii) appointment of agents to carry out

operational aspects of the plan; and (iii) provision of money, materiel and

logistical support.

3. Mental elements of crimes against humanity

124. The facts above in paragraphs 17-95 also demonstrate that (i) the Accused

either knew that the conduct was part of or intended the conduct to be part of a

widespread or systematic attack against a civilian population;573 and (ii) that the

conduct was pursuant to or in furtherance of an organisational policy or common

plan.574

b. Liability under Article 25(3), subsections (b)-(d) of the Statute

125. As previously explained,575 the Accused’s contributions may equally be

characterised as: (i) ordering, soliciting or inducing under Article 25(3)(b); (ii)

aiding, abetting or otherwise assisting under Article 25(3)(c); or (iii) contributing

“[i]n any other way” to a crime committed by a “group of persons acting with a

common purpose” under Article 25(3)(d).

126. Liability under Article 25(3)(b) is supported by, among others, (i) the

Accused’s engagement of the Mungiki and pro-PNU youth to carry out the Rift

573 Elements of Crimes, Article 7(1)(a)(3); ICC-01/09-02/11-382-Red, para 417.
574 There is no explicit reference to knowledge of the policy element. However, as the second paragraph of the
Introduction to the Elements of Crimes under Article 7 indicates, it is not required that the perpetrator knew the
precise details of the policy. This implies that some awareness of an underlying policy is required, even if it
leaves considerable ambiguity as to the extent of that awareness: see Robinson D., ‘The Elements of Crimes
against Humanity’, (Transnational Publications, 2001) Lee et al. (ed.), in ICC: Elements of Crimes and Rules of
Procedure and Evidence, page 73.
575 ICC-01/09-02/11-444, paras 24-47.
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Valley attacks, including through the use of monetary payments and promised

payments, and promises to fulfill the Mungiki’s grievances; (ii) the Accused’s

instructions regarding the execution of the Rift Valley attacks; and (iii) the

Accused’s agreement with Maina Njenga regarding the use of Mungiki members

in the attacks.

127. Liability under Article 25(3)(c) is supported by, among others, the Accused’s

(i) provision of money, materiel and logistics; (ii) establishment of an effective

system of command, in which local politicians and businessmen were appointed

to coordinate the attacks with Mungiki and pro-PNU youth; (iii) designation of

agents to provide material support for the attacks; and (iv) provision of

instructions and operational advice to Mungiki members regarding the execution

of the Rift Valley attacks.
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128. Liability under Article 25(3)(d) is supported by each of the above facts

because (i) the actions were carried out by “a group of persons acting with a

common purpose” – namely, the members of the common plan –whose

“common purpose” was keeping the PNU in power through any means

necessary; and (ii) satisfy the “any other” contribution standard.

______________________________

Fatou Bensouda,

Prosecutor

Dated this 19 January 2015

At The Hague, The Netherlands
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