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Introduction
The Prosecution’s appeal against the “Decision on Mr Ruto’s Request for Excusal from

Continuous Presence at Trial” (“Appeal”)! is currently before the Appeals

Chamber.

Pursuant to Rule 103(1) of the Rules of Procedure and Evidence (“Rules”), the
undersigred States, who are also States Parties o the Roaw Siziuiy, hereby
request the Appeals Chamber to grant them leave to file an aiicistzimic curiae

brief on the Appeal as it will, it is respectfully submitted, be of assistance for the

determination of the relevant issues in the Appeal.?

Submissions

Prior to the consideration given to the issue in the “Decision on Mr Ruto’s
Request for Excusal from Continuous Presence at Trial”? and accompanying
dissent,* Article 63 of the Statute, titled “Trial in the presence of the accused”,
had not been judicially considered by any Chamber of this Court in any detail
before. The Appeal, therefore, raises for the first time before the Appeals
Chamber the parameters of this article before this Court. Specifically, can such a
right be waived by an accused acting in compliance with, rather than in
defiance of, the Court's jurisdiction? Alternatively, is a Trial Chamber entitled to
excuse an accused from his or her duty of being personally present during most
of the trial in circumstances where the accused is present through counsel and

is fully cooperating with the court.

1 ICC-01/09-01/11-831.

2 Rule 103(1) of the Rules provides “At any stage of the proceedings, a Chamber may, if it considers it desirable
for the proper determination of the case, invite or grant leave to a State, organization or person to submit, in
writing or orally, any observation on any issue thet the Chamber deems appropriate.”

T1CC-01/09-01/11-777.

Y1CC-01/09-01/11-777-Anx2.
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4. In the unprecedented circumstances of this case, and in addition to fair trial
rights issues, the Appeal implicitly raises the issue of State cooperation.
According to the Defence, “granting the request would bolster the effectiveness
of the Court by demonstrating that the Court’s framework can accommodate a
flexible and pragmatic approach to surrendering to its jurisdiction and to
participating in proceedings by those occupying high office who cooperate with
the court.”s This is an extremely important issue and one which, it is submitted,
merits submissions being received by the Court from representatives of parties
directly interested, that is States. Such submissions will assist the Appeals
Chamber by providing information from a perspective which is not otherwise

available to it.

5. If leave is granted by the Appeals Chamber, the aniic:s/aniici cuirine brief will be
directed towards how Article 63 should be approached. The brief will address
the importance of according the article an broad and flexible interpretation -
one which encourages State cooperation in the widest possible set of
circumstances and without jeopardising the constitutional responsibilities of
leaders. The brief will also consider the balance to be struck between those
subject to the Court's jurisdiction but who also occupy high office. The brief will
observe that, in certain circumstances, the rights of the accused, the rights of
victims, and the rights of other interested constituencies such as voters in
democratic States, can all be accommodated in an effective and meaningful
fashion within the Court's framework and without any negative impact on the

Court's aims.

Relief Requested
For the reasons submitted above, the undersigned States respectfully request that

they be granted leave to file an =ricus/amici curize brtef on the Appeal.

5 ilnsert correct ducuntent na |, para. 37.
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Respectfully submitted,
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