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Corrigendum of Concurring Separate Opinion of Judge Eboe-
Osuji

1. | concur in the decision of the Chamber rejegctime request to send this case back to
the Pre-Trial Chamber. | concur also in the regectf the alternative request to terminate or
stay the case. | agree that the only appropriatedees implicated in this litigation are:

(1) admonition of the Prosecution for the mannet they handled one aspect of this
case—the disclosures concerning one prosecutiamesstwhose evidence was used
at the confirmation proceedings—in the manner thaderstandably triggered the
anxiety on the part of the Defence; and,

(2) grant of more preparation time to the Defenas, a consequence of post-
confirmation investigations.
2. | align myself with much of the reasoning of thgal Chamber indicated in the
decision; except as regards post-confirmation inyasons. | write separately to amplify
more fully certain aspects of the decision with ethi concur, as well as to explain my
inability to join my highly esteemed colleaguegheir reasoning in the aspect that concerns
post-confirmation investigations.

[—INTRODUCTORY

3. It is not unusual for high profile criminal cas® generate highly charged dynamics.
Prosecutorial mistakes may be made. Allegationgrohg-doing and bad faith may be traded
between counsel. There will be much tendency tosvardnfusion. And each of these
elements and more will be fuel to the furnace tigdition—generating more heat and torque
to the already tense centrifugal forces alreadyak in the circumstances of the particular
process. But, the judicial eyes must at all timesain on the ball, in spite of it all. In the
circumstances of the present case, the ball coagptisese matters for inquiry: many lives
were lost in the post-election violence that wapetrated in Kenya at the end of 2007 and
the beginning of 2008; much trauma was occasionedany more bodies and minds; and,
the violence had a deliberate purpose of malevelenbe processes of this Court have come
to be the only known penal judicial inquiry intoettevents, for purposes of individual
accountability for any resulting crimes within thgisdiction of this Court. True justice
requires these considerations to be kept upper-madsie mind at all times. Many of these
considerations are borne out by the pronouncenfehedsupreme Court of lllinois iReople

v JonesAs here, the question was considered whethentbeests of justice are furthered by
permitting defendants to challenge indictments mugds that the particular indictment was
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founded on inadequate or incompetent evidencenswaring that question in the negative,
the Court said as follows:

The law favors promptness in the dispatch of crahbusiness of the courts when in harmony
with the effective protection of the rights of thecused and the interests of the public. The
delay is great when an accused can assail an nimelitton this ground and cause the trial
court to review all the evidence presented to tleadg jury, as was done in this case. Such
procedure adds nothing to the assurance of arlitd which the accused is entitled.
4. It should be accepted, on the other hand, tr@tmony with the effective protection
of the rights of the accused’ may require that @cosorial mistakes and acts of proven bad
faith, of such egregious character as to gener&eamiage of justice for the accused in the
real sense of the idea, do legitimately resulhim abortion of the judicial process. That, too,
must be kept upper-most in the mind at all timasny opinion, the foregoing is a necessary
thematic backdrop against which the particulagdition entailed in the present Defence

application and related requests are to be viel®et.first, a brief look at the background.

II—A BRIEF BACKGROUND TO THE PRESENT LITIGATION

5. The Prosecution’s theory of Mr Kenyatta’'s allégeiminal responsibility is that he
was engaged in a common criminal plan as an indepetrator of crimes against humanity
allegedly committed in the Kenya post-election @male of 2007-2008. In the beginning, the
theory had also comprised Mr Muthaura as an ‘irdlio®-perpetrator’. But the Prosecution
withdrew the charges against him on 11 March 26%£8/ing Mr Kenyatta as the sole subject
of the judicial inquiry on this theory of criminedsponsibility.

6. According to the theory, members of the Mungiliitia were the direct perpetrators

of the actual violence, but the accused was ortkeasie that put them up to it. To support the
theory, the Prosecution relied on the statememrosecution Witness No 4 (hereafter ‘PW-
4’) also known as ‘OTP4’ or simply ‘P4’, during tltharges confirmation hearing that took
place between 21 September 2011 and 5 October 20l operative narrative was that

PW-4 was a reluctant Mungiki member. As such, he d&i@ended at least two meetings of
interest. One was on 26 November 2007 and the ethsron 3 January 2008. According to
him, these meetings brought together in the compian, as it evolved, Mungiki members

and members of the accused’s political party (idiclg those in government). In the meeting
of 3 January 2008, as PW-4 had alleged, perpetrafiziolence had actually been discussed
and some enabling understandings reached for thgoge. And the accused was among
those present and participating in the discussimkin the agreed plan of violent action. In
reaching the decision to confirm the charges (@'Y, the Pre-Trial Chamber accepted this

! People v Jone€l960) 166 NE 2d 1 at 4—5 [Supreme Court of liigjo
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evidence in support of the conclusion that theres wgafficient evidence to establish
substantial grounds to believe that the accusedritied the crimes as charged. Whether or
not the Pre-Trial Chamber’s findings in supportteg CD rested critically on the evidence of
PW-4 is a matter centrally in contention. But itfasr to say that the evidence of PW-4
enjoyed prominence in the CD that the Pre-Trial r@ber rendered on 23 January 2012
confirming the charges of crimes against humanigirest the accused, on the basis of the
Prosecution theory mentioned earlier.

7. On 29 March 2012, the Presidency transferredaie to this Trial Chamber.

8. In the ensuing period, ahead of the commencerokrttial, a number of things
happened that resulted in the current litigatione @vas that in the course of the process of
disclosures, the Prosecution fully disclosed to fhefence a 28-page affidavit (of 66
paragraphs) sworn by PW-4 on 27 May 2009, whiclndx used at the time to support his
application for asylum in a different country. ltas/ thus that the Defence learnt that in
paragraph 33 of that Asylum Affidavit, PW-4 invitédlte very reasonable inference (though
he did not explicitly state the proposition) that llad not attended the meeting of 3 January
2008. What he indicated in that paragraph is tf@atnamed third person] attended the
meeting and told me [PW-4] that Uhuru Kenyatta, Mdter became Deputy Prime Minister
in the Kibaki Government ... were also presenhatrheeting as well as other Kikuyu elite.
At the meeting, the government officials directéd Mungiki to go to the Rift Valley to
defend Kikuyus in the ongoing clashé$The distinction between a reasonable inferencke an
an explicit assertion in this regard is importantlight of the discussion below concerning
what amounts to a contradiction in a witness’siremty and how to treat apparent
contradictions.]

9. It is to be clearly noted that in his statemt@ntthe Prosecution—tendered at the
confirmation hearing and relied upon by the PrelT@hamber in confirming the charges—
PW-4 had left no doubt at all that he was a paudict at the 3 January 2008 meeting and had
personally observed the accused’s own participatida had testified to this in great detail.
This led the Pre-Trial Chamber to find as followEhe occurrence of this meeting is
established, to the requisite threshold, by thenesy of Witness OTP-4, who was present
therein as a Mungiki representative and who pravidedetailed account thereof. ... The
witness specifically mentions the presence of MrtMura, Mr Kenyatta and Mr George

2 Doc No KEN-OTP-0043-0083 at para 33.
% See Doc No KEN-OTP-0043-0002 at pp 37—38.
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Saitoti on the side of the PNU Coalition and [REDPMD], Maina Diambo and
[REDACTED] on the side of the Mungiki.’

10. It so happened that the Asylum Affidavit waslhinaterial times in the possession of
the Prosecutioh—specifically during the confirmation process: thead withheld disclosure
of it to the Defence, including paragraph 33; ire throcess—twice—of successively
requesting and receiving authorisation to withhthe disclosure to the Defence, the
Prosecution had on both occasions fully disclosedentire affidavit to the Single Judge of
the Pre-Trial Chamber, but had failed to draw hemdion specifically to paragraph 33.

11. The second thing that happened was that on 3% B012, PW-4 gave another
statement to the Prosecution. In that statementbeung 26 pages and 154 paragraphs, PW-
4 retracted his previous averment of having attdrile meetings of 26 November 2007 and
an earlier meeting at the Yaya Centre. But he raaiat both that the meetings had indeed
occurred and that the accused was present andipatitng. But, now, he said that he had
learnt all that from a fellow Mungiki who had attlsd the meetings. In that statement, he had
devoted only a few paragraphs to these retractiBngreater part of the statement was
devoted to the revelation of alleged efforts tospuee, bribe and threaten him, for purposes
of recanting his earlier implication of the accusedhe violence. Notably, in the 25 May
2012 interview, he maintained (contrary to whathlad said in paragraph 33 of the Asylum
Affidavit) that he was a participant at the meetofg3 January 2008, effectively restating
what he had said in his evidence to the Prosecused at the confirmation hearing.

12. The third thing that happened was that the d@wdson withdrew PW-4 from their
line-up of witnesses for trial.

13. In view of the foregoing events, the Defenceupht their motion now under
consideration. The Defence requests that (i) tlhisecbe referred back to the Pre-Trial
Chamber, in order that it may reconsider the CDaibing that; (ii) the Trial Chamber should
itself declare the CD invalid and terminate thecgexdings. As part of what appeared to have
been continually evolving prayers for relfethe Defence also added a prayer for stay of
proceedings; but without much argument in support.

* Prosecutor v Muthaura, Kenyatta and Ali (Decisiantbe Confirmation of Charges Pursuant to Article
61(7)(a) and (b) of the Rome Staty@gted 23 January 2012, para 342.

® A record of the witness’s delivery of the Asylurffidavit to the Prosecution appears at para 33bef
statement of 27 September 2010 [KEN-OTP-0043-0002].

® It is noted that the Defence complained agairestshifting sands’ of the Prosecution case. Theag be good
reason for that complaint. But it must be said thatDefence approach to relief seeking in thisipaar
litigation has not been the model of litigationtthas stood on granite floor.

" Notably, the Defence filed two documents on thaesaay, in which they raised the stay of proceesiing
Defence ‘Written Submissions following 18 March 3(8tatus Conference’ dated 28 March 2013; and,
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14.  After a series of written submissions and bearings, the Defence was permitted, at
its request, to revise its submissions on the bafsisirther disclosure of more documents
made late in the course of deliberations on thdiagin. In the revised submissions, the
Defence emphasised its case for a stay of procggdon grounds that the new disclosures
indicated further reasons against the reliabilityhe evidence of PW-4 for the confirmation
of the charge8 According to the Defence, the ‘recent disclostfrthese documents provides
yet further evidence that the conduct of the ingasibn, and the way in which information
has been managed and disclosed (or otherwisept®défience, has rendered the product of
the investigation manifestly unreliable. The Defersubmits that any proceedings, eventual
trial, or decisions based upon the Prosecutionvgdtigation are thus necessarily unsound.
The Defence remains concerned as to the extenhichvihe disclosure obligations of the
Prosecution have been fulfilled with respect toeothspects of the case and with respect to
those witnesses relied upon by the Prosecutiotrigdr®

15. The initial reason for the challenge to theidil of the CD is, in sum, that it was
based upon perjured information—i.e. based ‘upoa tie’—condoned by the Prosecutith.
Notably, the arguments in this regard are almosiredyn focused on PW-4. The Defence
contends in sum that the CD was ‘based upon fremtiutvidence®! for the following
reasons: (i) the ‘essential facts underpinning @2 are no longer relied upon by the
Prosecution ... in support of the charges, as theyhaw known to have been falsely alleged
by a witness relied upon for [the confirmation] geedings'? (ii) the CD and the hearing
that generated it have been rendered unfair bedqa)gbe Prosecution did not specifically
draw the attention of the Pre-Trial Chamber to geaph 33 of PW-4's Asylum Affidavit,
and (b) the Single Judge had authorised non-disdasf the Asylum Affidavit or a summary
of it, without properly satisfying herself as tettrue significance of paragraph 33 of PW-4's
Asylum Affidavit."®

II—FRAUD-ON-THE-COURT ARGUMENT

‘Defence Observations regarding the Impact of thihtivawal of the Charges against Mr Muthaura onGhse
against Mr Kenyatta pursuant to the “Order requgsiiritten submissions following 18 March status
conference” dated 28 March 2013. They cross-reifezd the two documents for purposes of the subonissn
support of stay of proceedings.

8 See ‘Defence Submissions regarding the ProsecsitidnApril 2013 Disclosure of Material relatingits
Initial Contact with OTP-4, with Confidential Annex A-E’, dated 18 April 2013, paras 9—25.

° |bid, para 27.

19 See ‘Defence Application to the Trial Chamber Barg to Article 64(4) of the Rome Statute to Reffier
Preliminary Issue of the Confirmation Decisionhe Pre-Trial Chamber for Reconsideration’, datégbruary
2013 [the ‘Defence Application’], para 25.

1 1bid, para 2(c).

12 bid, para 2(a).

13 bid, para 2(b).
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16.  As noted above, a central submission of theelef is that the CD ‘was decided by
the PTC based upon fraudulent eviderédt’ may be more convenient to deal with that
submission first.

17. The submissions in support of that aspect efdbmplaint are based as much on
PW-4's own eventual retraction (in his 25 May 20hfrview to the Prosecution) of his
earlier statement that he was an eye-witness tonteting of 26 November 2007, as on the
Prosecution’s failure specifically to draw the atien of the Pre-Trial Chamber to paragraph
33 of the Asylum Affidavit in which the withess hadlicated—though he did not explicitly
assert—that he had not attended the meeting oh@adwa 2008, but that a third person had
attended it and informed him about the accusedisogaation. But the Defence contends that
the Prosecution’s wrongdoing in this regard goesnefurther. It includes the fact that the
Prosecution had deliberately applied to the Sidgldge for authorisation to withhold the
entirety of the Asylum Affidavit from the Defencduring the confirmation hearing, on the
justification that the revelation of any part oktiAsylum Affidavit to the Defence would
compromise the security of the witness by reveatisglocation at the time. In the Defence
argument, paragraph 33 of the Asylum Affidavit, set alone, says nothing about the
location of the witness. It would then have beersfue to disclose even that much to the
Defence without compromising the security of thetness. In the circumstances, the
Prosecution failure in that regard was an act dffaéh, in the order of fraud on the Court.

18. In their response, the Prosecution admittedpaeagraph 33 of the Asylum Affidavit

should have been disclosed to the Defence or,eatrtimimum, specifically drawn to the

attention of the Single Judge of the Pre-Trial Chamand to the Pre-Trial Chamber itself,
respectively during the application for authorigatto withhold disclosure to the Defence of
certain of the documents used in the confirmatiooc@ss and during the confirmation
hearing itself. That is to say, the Prosecution igtdoh the error of non-disclosure of

paragraph 33 of the Asylum Affidavit. But they refed the Defence contention that bad
faith, let alone fraud, had been implicated in¢h®r.

19.  According to the Prosecution, the error wagegtinnocent and wholly explained by
the fact that their unnamed staff members entrustigl the review and analysis of the
document had failed to appreciate the significasfcparagraph 33 of the Asylum Affidauvit,
relative to PW-4’s statement to the Prosecutiomtfag that he had been at the meeting in
question. To counter the Defence allegation of faith and fraud on the Court, the
Prosecution submitted that there is nothing to esgga systematic scheme on the
Prosecution’s part to hide the document from thawrCor from the Defence. In this
connection, they pointed out that during the comfition hearing, they had twice provided

14 bid, para 2(c).
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the Asylum Affidavit with no redaction to the Siegludge of the Pre-Trial Chamber on the
two occasions that they had applied for authoosattb withhold its disclosure; although they
now admit the error of failing specifically to poiout the significance of paragraph 33 to the
Single Judge on either of those occasions. Furthkenfollowing the CD, they had fully
disclosed the document to the Defence. These fdsProsecution submit, are inconsistent
with bad faith and fraud alleged by the Defence.

20. In my view, more is required to prove fraudrttibe mere inferences urged by the
Defence to be drawn, however understandable theifeies and frustrations may be,
resulting from the Prosecution failings in this aedy Indeed, the fact of disclosure of the
entire document on two occasions to the Single durdfghe Pre-Trial Chamber should be
enough to dissuade the Defence allegation of bi#ld dad fraud. Also, that the Single Judge
had indicated privity, at least, to the assessnoérthe content of the document and an
‘individual analysis’ of it:> compose a factor not to be ignored in evaluatirgalegation of
prosecutorial bad faith and fraud on the Courtc@irse, basic considerations of good taste
and professionalism may not permit the Prosecutigout too fine a point on that factor, in
defending the allegation of fraud made against theamd they did not. For, they should also,
notably according to their own admission, have gjgatly directed the attention of the Pre-
Trial Chamber and the Single Judge to paragrapdf 8% Asylum Affidavit.

21. But, the view that the allegation of bad faitid fraud was not made out in the present
instance affords the Prosecution no refuge fromswen from what may be, in other
circumstances, a grave error indeed. | note, fetamce, their following sobering admission:
‘The reality is, however, that a review of the walet records demonstrates that the potential
significance of paragraph 33 was not discoverstil after the confirmation hearing, many
months after the Prosecution had submitted its cddas applicationto the Pre-Trial
Chamber® [Emphasis added.] A prosecution office system thasents the unnerving
danger that lurks behind that admission earnestljs dor a thorough review by the
Prosecutor to ensure the fitness of the systenthierdesired purpose. The Prosecution
submissions do not reveal that such manner of mgsteview has been done, in order to
avoid a repeat of the error here in issue. In theumstances, there is justification for the
concerns of the Defence ‘as to the extent to whileh disclosure obligations of the
Prosecution have been fulfilled with respect toeotaspects of the case and with respect to
those witnesses relied upon by the Prosecutiotrifdr !’ But the extent of the remedy urged

15 SeeProsecutor v Muthaura, Kenyatta and Afifth Decision on the Prosecutor’'s Request for &gins)
dated 18 August 2011 [Pre-Trial Chamber II, Sinyldge]para 23.

16 See ‘Consolidated Prosecution response to thenbefapplications under Article 64 of the Statuteefer the
confirmation decision back to the Pre-Trial Chambated 25 February 2013, para 37.

" See ‘Defence Submissions regarding the ProsecsitidnApril 2013 Disclosure of Material relatingits
Initial Contact with OTP-4, with Confidential Annes A-E’,supra para 27.

No. ICC-01/09-02/11 7 1 May 2013



|CC-01/09-02/11-728-Anx3-Corr-Red  02-05-2013 8/35 FB T

by the Defence as a result remains another matteile more remains to be done to restore
confidence in full in the matter of the Prosecutiodisclosure obligations, it is nevertheless
encouraging that the Prosecution continued to texrd admit lapses in their disclosure

compliance as they discovered them. It is also @@@png to note that the Prosecution saw
fit, with neither an application from the Defencerra hint from the Chamber, to withdraw

charges against Mr Muthaura (who was originallypaaccused in this case) on grounds of
insufficient evidence or the prospect of it. Thesgions implicate reassuring elements of
integrity, professionalism and trust that the rigihing will be done as the circumstances
arise.

22. In the circumstances, | share the view thay @amonition of the Prosecution is
warranted for the failure to disclose the Asylumfiddvit. The reasons for it, in my
view, are the Prosecution’s own admission thatattfieavit should have been disclosed and
their explanation for the mistaken failure to disd. In my view, the ‘serious concerns’
alluded to in the Chamber’s decistdin relation to the rights of the accused and thegrity

of the proceedings are anchored inthe worrisomestipn reasonably provoked whether
similar failings have not occurred in the pasthis tcase or may not recur in the future. It is
for that reason that | support the requirementhef Prosecutor and her deputy to certify
against these risks as a confidence-building mead8ut, for reasons that will become
apparent in the course of this opinion, | am netvoaced that the mistaken failure to disclose
the Asylum Affidavit itself has been establishedhasing already violated the rights of the
accused in a manner that caused material prejodiaFeady undermined the integrity of the
judicial process. There is a threshold that mustre before the forces of the law are
unleashed substantively against a mistake. Whetlar a threshold is captured in the maxim
de minimis non curat legr in the rule of ‘harmless error’ is not as imjamit as the general
idea itself.

IV—TWO PATHS TO A DECISION CONCERNING PW-4's EVIDEBE

23. There are two paths that may be followed todéhasion in this motion. One of them
is the path through public policy. The other iscofirse, the path of avoidance of miscarriage
of justice. But the paths do cross.

The Path through Public Policy

24, ‘The life of the law’, Oliver Wendell Holmes dnce famously declared, ‘has not
been logic: it has been experience.” The conceiahsettling of the legal rules that govern
human conduct in society did not mostly result frayillogism’. They have had more to do

18 See paragraph 95 of the Chamber's Decision.
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with the ‘felt necessities of the time’, with therevalent moral and political theories’, with
‘intuitions of public policy, avowed or unconsciduand, with ‘even the prejudices’ that
judges share with their fellow citizens. It would tyrong, he continued, to approach the law
in its embodiment of the story of the developmehsarciety, ‘as if it contained only the
axioms and corollaries of a book of mathematiés.’

25. It must be stressed that Holmes was not see&ibgnish logic from the province of
the law. He knew that logic has its proper place.itsists only that is not as the tyrant of the
realm.

26. The public policy that he had identified as ajon determinant of legal rules is
indeed, in Holmes’ further view, a critical ingredt in the formation of those rules through
the case law. As he put it: ‘Every important prpiei which is developed by litigation is in
fact and at bottom the result of more or less dtefinunderstood views of public policy .2°.

27. The directive role of public policy in solvinggal problems in the courtroom is
distinctly identifiable in substance-oriented ruleke the one requiring criminal cases to be
conducted on their merits and not on mere techtigsl It discourages judges from
disposing of cases on grounds of technicality anthfallowing questions of technicality to
frustrate a case in the substance. In the spemintext of the Rome Statute, these rules of
public policy possess power play in the courtroahthe ICC, in light of the imperatives of
accountability that entirely explain the Court’gation.

19 Oliver Wendell Holmes JThe Common LayiBoston: Little, Brown and Company, 1881] p 1. Sowho
know that Holmes declared these views in his bauitled The Common Layand whose stated object was to
‘present a general view of the Common Lawbjd] may be tempted to confine their relevance onlth®
principal legal system known by that name. But thatild be mistaken. Friedrich Karl von Savigny, titenic
German jurist that wrote before Holmes, had exgreé$ise view that law is an expression of otksgeist By
that, he meant that law derives its meaning anteobfrom the spirit of a people, to be found iaittparticular
characteristics and customs, and not from geneiradiples of universal application. [See R W M Dias
Jurisprudence5” edn [London: Butterworths, 1985] pp 376—378.] Takevance of Savigny in this discussion
calls for some caution. His focus was not the ofllvgic. He was joining issue with the idea of rmdauthority
of the natural law theory and the sovereign comn@drichperial enactments as the proper explanatorhie
content of law. We are not concerned with thatipaldr dispute now. He is cited here merely to Iivi&k view

in some confluence with that of Holmes, to traeekhbrnel of a certain thought identifiable in botimmon law
and civil law systems. Indeed, both Voltaire andnitésquieu are also reported to have maintainedahatvas
shaped by social, geographical and historical camations. Ipid, p 377; and Herman Kantorowicz, ‘Savigny
and the Historical School of Law’ (1937) B®R 326 at p 335.] That confluence may be found orpthee of
abstraction that unites the respective views irptioposition that law is not merely an expressibaro
unbending rational standard that applies to allatmes—nbe it logic (for Holmes) or universal peiples (for
Savigny)—to the exclusion of all other considenasioln other words, certain non-rational elemeaits) valued
by society, also play a part in the formation @& thw. Surely, Savigny would agree that Waksgeisthat he
had visualised would be imbued in its evolutionhvatl those attributes that Holmes had identifisdhaving ‘a
good deal more to do than the syllogism in deteimgithe rules by which men [and women] should be
governed.’ [Holmessupra p 1.] Hence, Holmes’s observations are not pacudi the common law. So, we
may beckon his guidance with more temerity.

2 Holmes,supra p 35.
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28. Mohamed Shahabuddeen is a jurist emerituseafiibdern era whose pre-eminence in
the field of international criminal law transcendise ages. In a recently published
retrospection of his time on the Appeals ChambehefiCTY, he had occasion to engage the
age-old debate among jurists, concerning the ooeakitension between law and policy.
After a brief review of some nuances of the issumg] with the disclaimer that ‘the variations
of the policy oriented approach are many’ and bimmentary does not cover all of them, he
concluded as follows: ‘It is the law, specific @rgral, which governs. There is difficulty in
agreeing that the judge has any kind of libertylézide otherwise than in accordance with
the law existing as an objective set of legal pples.**

29. Put that simply, the conclusion is readily gted. The trouble, however, is that when
the so-called tension between law and policy arigds not always in a shape so stark. It
often concerns tensions between policy, on thehamel, and, on the other, the urge of logical
deductions or extrapolations from ‘the law existaggan objective set of legal principles’ but
not those principles themselves at the immediatel lef objective appreciation. Matters

become more complex when the extrapolation urgem #n objective set of legal principles

demands the immediate action of the decision makesircumstances that also invite care
for another set of objective legal principles thady not be immediately engaged but are
sufficiently visible and are certain to be encouvededown the road being travelled in the
proceedings. Further still, the complex becomesemioteresting when the immediate

outcome being urged on the force of logic of thisteng law is a procedural outcome, while

the policy argument against the urge appears anly holding brief for the more remotely

located legal norm that is substantive; for inséarghould an indictment be dismissed on
legal technicality, when such an outcome will frat the victims’ right to the truth and to

justice?

30. When the outcome of the policy position is rete preserve the eventual duel
between competing interests at the level of thestsulbive type of objective sets of legal
principles, without serious interlocutory prejudiceeither interest (such as when the case is
not dismissed on mere technicality, so that guiihnaocence is determined on the merits), it
is difficult to accept an argument which insistattholicy must always yield ground in every
clash with what is urged as objective principlegxisting law. This, in my view, is the key
to resolving the seemingly complex puzzles preskimehe current litigation, concerning the
questions whether the Trial Chamber should eitieefer the CD to the Pre-Trial Chamber
for reconsideration or (ii) decide itself to recoles that decision without the requested
reference to the Pre-Trial Chamber.

% Mohamed Shahabuddeénternational Criminal Justice at the Yugoslav Tuital: A Judge's Recollection
[Oxford: OUP, 2012] p 84 [Kindle edition].
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The Question of Referral Back to the Pre-Trial Cham

31. Public policy is also implicated in procedurafinciples of efficiency in the
administration of justice. Some of these principles efficiency include the rule that
encourages an end to litigation while discouragisgindue prolongation or complication. |
am not convinced that these considerations of pyaiicy would condone the referral of this
case back to the Pre-Trial Chamber. First, it ible that counsel had cited no precedent,
from national jurisdictions or the other internatb criminal courts, to show where a trial
court referred a criminal case back to the prelanynhearing judge (in national criminal
practice) or the indictment confirmation judge {(imernational criminal practice). Could it
really be that this is the first case ever to pnespiestions—before trial on the merits—
concerning the reliability of evidence used to aonfan indictment? Or is there something
truly peculiar about the processes of the ICC thetasion this sort of litigation as a
preliminary issue to be settled before commenceroktite trial? Defence Counsel suggests
the latter proposition. But | am not persuaded. €Rplanation for the dearth of precedent
may lie more with the fact that such questions Iguaerge with the trial on the merits,
where a truly weak prosecution case is quicklyrnet on the merits by a competent defence
counsel before she is called upon to make her®wWhe outcome serves the public policy of
ending litigation on the merits. The ‘unique’ feas of the ICC are in no way inconsistent
with that approach to the conduct of criminal ktiign.

32. Second, the logic is attractive on its facthtoextent that the argument is that the CD
is the only basis for the conduct of trial: therefoits possible vitiation would negate the
basis to proceed to trial. But, that logic woulchigrly hold that the discrediting of the case
for the prosecution in the course of the trialaimanner that negates the evidential basis for
the CD, would also require the trial to be stoppedhid-stream and the case sent back to the
Pre-Trial Chamber in order for it to reconsider @@. Here, logic breaks down in the face of
good sense. Defence Counsel, presumably realissngroblem during oral arguments when
that dilemma was put to him, replied that pragmatgould require that the matter be dealt
with in the stream of the trial, and not returnedhe Pre-Trial Chamber. But if pragmatism
would recommend that approach, one sees no ratraadathat blocks a similar operation of
pragmatism in the period close to commencemerefrial.

22|t may be noted that in national practice in adaeial systems that allow preliminary hearings@nmittal
proceedings, defence counsel do not usually entplatyopportunity to attack the prosecution casé e aim
of defeating committal of the case for trial. Defercounsel seldom call their own witnesses for psgp of the
preliminary hearing. The reason for all that isdaese the achievement of discharge at that stageeltifinary
hearing does not rank as an acquittal that engaggsea of double jeopardy. The Prosecution mayghrack
the same charges later, either with more evidenty way of what is known in some jurisdictions'eferred
indictment’ that by-passes the preliminary headtiggether. Hence, defence counsel’s strategyuallysto
seize the opportunity presented by the prelimieggring to discover the evidential strength ofghesecution
case to the extent possible and set up prosecwttopsses for impeachment at the merits phaseecfdbe.
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33. And, third, it can readily be seen that theique’ features of the ICC Statute, so
suggested, hold a real possibility of prolongatidrthe litigation. This is in light of (a) the
power of the Pre-Trial Chamber to invite the Progsien to conduct more investigation for
purposes of tendering more evidence tending tdoksitareasonable grounds to believe that
the accused committed the offences charged; anthébjight of the Prosecution to bring
back for confirmation (with new evidence) a casadspect of which a Pre-Trial Chamber
had earlier denied confirmation of charges. Indineumstances, sending the case back to the
Pre-Trial Chamber would not be consistent withghblic policy requirement that there must
be an end to litigation.

34. It is notable also that the Defence in thisedaes, as it were, already complained that
the Prosecution strategy has already ‘led to tretpomement of the commencement of trial,

and infringed Mr Kenyatta’s right to an expeditidtial.”® But there is no need to compound

such a complaint, if justified upon its own partarinquiry (not engaged now), by acceding

to a Defence request that runs the risk of gredskzy.

35. In view of the foregoing, it is correct to dettye request to send the case back to the
Pre-Trial Chamber. It now remains to consider thattem from the perspective of the
Chamber itself invalidating the CD.

The Path of Avoidance of Miscarriage of Justice

36.  Although Defence Counsel make several argumemtsupport their request to

reconsider the CD and invalidate it, their enteguest boils down to this basic proposition:
the CD should be ‘[reconsidered] in order to avaiderious miscarriage of justice in the
present casé’

37. The question is thus engaged whether failureetonsider the CD and declare it
invalid will result in ‘a serious miscarriage ofsfice in the present case.” That now sets us on
our path of avoidance of miscarriage of justice thas identified earlier as a path to decision
in this litigation.

38. In my view, the answer to the question thusaged is a very simple and straight-
forward ‘No’. There will be naserious miscarriage of justicéen the present case’ if we do
not reconsider the CD and declare it invalid.

2 See Defence ‘Written Submissions Following 18 Ma2613 Status Conference,’ dated 28 March 2013, Doc
No ICC-01/09-02/11-706para 42.
24 |bid, para 1.
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39. It helps to begin with a view of the meanindrofscarriage of justice’Black’s Law
Dictionary provides assistance: ‘a grossly unfair outcome jmdicial proceeding, as when a
defendant is convicted despite lack of evidenceaoressential element of the crime.” We
cannotpossiblytake that view of ‘the present case’. First, teeessment of ‘miscarriage of
justicein the present casenust necessarily take into account whether jesiic the present
case’ has run its course, with no other opportuiaitythe accused to vindicate himself in that
course of justice. Here, we must consider thatttize ‘in the present case’ has not even
started. And the findings of the Pre-Trial Chamixemnot possibly be seen as a conviction ‘in
the present case’, such as engages the risk ofamiage of justice’ let alone the ‘serious’
brand of it. Hence, any serious fear of ‘seriousaairiage of justice’ can only arise after the
trial—it need not also be seen that the appeal—gz®das run its course ‘in the present
case’.

40. The merits phase of the present case is yebrtte. The opportunity remains large
and undiminished for the Defence to destroy thekwezse that they see in the prosecution.
And, it may be observed—though not as a criticetda—that the defence counsel are some
of the most experienced in the practice of inteoma criminal law. It is difficult to envision
better counsel for the accused. They will, no dptdyiresent their client well in that regard.
As a practical matter then, | see no fear of ‘seximiscarriage of justice in the present case’,
merely because of refusal to reconsider the CDdaethre it invalid.

41. Second, if we are to accept (purely for purpadeargument and nothing more) that
‘miscarriage of justicén the present casenay be assessed at the level of Pre-Trial Chamber
hearings only, even so, then the charge of misggeriof justice is not sustainable merely
because of the forensic events involving PW-4. Dedence Counsel’'s submission in this
respect is this: ‘Had the PTC been aware of theiature of OTP-4’s evidence at the time of
its deliberation, the Defence submits that the MQld not have confirmed the present case
for trial.’*> But, the fortitude of that proposition does nee@ome the essential difficulties

in its path. The first is that the proposition gesulative. It is as such an inadequate basis for
a judicial decision.

42. But even accepting (again for purposes of aggi)rthe reasonableness of a Chamber
admitting a speculation as a basis for decisionpeasuasive view of this particular
speculation begins to recede very quickly when hedcagainst certain pronouncements of
the Pre-Trial Chamber. Specifically, the Pre-T@alamber accepted that there was a meeting
held on 30 December 2007, at the State House imoblaiMungiki members and Mr

% Defence Application, para 31.
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Kenyatta were among the participafftéie allegedly said he had the capability to organis
his people and mobilise them for any eventualitg, dve some MPs and Mungiki
coordinators KSh3.3 million each; [REDACTED] ‘wasnang recipients of money to
coordinate the Mungiki attack in Naivasha; alsoprmay distributed at this meeting was later
spent in part to buy the guns that were used irattaek in Nakuru? The Pre-Trial Chamber
did not base these findings on the evidence of P\WHased them on the evidence of PW-
11, and the evidence of PW-12 and PW-6 that coraibd the evidencé.

43. Similarly, the Pre-Trial Chamber did not baseirtfindings on the evidence of PW-4,
but on the evidence of PW-11 and PW-12, when tleeynd as follows: ‘Maina Njenga
received a significant amount of money on at léaetoccasions in order for him to agree to
the common plan and make available the servicekeoMungiki to the PNU Coalition for
the commission of crime$? In this connection, the Pre-Trial Chamber foundt tMr
Kenyatta allegedly gave Maina Njenga sums of momeywo occasions—KSh8 millidh
and KSh20 millior®* The Pre-Trial Chamber also found that Mr Kenydttal allegedly
given KSh6 million to a person named [REDACTED]etmgage in fresh enlistments in order
to replenish the ranks of the Mungiki from Thika faurposes of the Naivasha attdek.

44, So, too, did the Pre-Trial Chamber rely on PWahd PW-12 for the findings that
enlistment into the ranks of the Mungiki was doraf among local Kikuyu youth of Thika,
Limuru and Naivasha, ‘for the specific purpose aftgipation in the commission of the
crimes in Naivasha.’ [REDACTED] was the Mungiki ¢tk responsible for these enlistments
and he administered the oaths—and ‘was directlywarable to Mr Kenyatta, who had
specifically entrusted him with the task of redngt “as many people as possible for

retaliatory attacks™®

45, These findings, in my view, do seriously upstdlge Defence submission saying:
‘Had the PTC been aware of the true nature of OFPedidence at the time of its
deliberation, the Defence submits that the PTC dowlt have confirmed the present case for
trial.”3*

% prosecutor v Muthaura, Kenyatta and Ali (Decisianthe Confirmation of Charges Pursuant to Article
61(7)(a) and (b) of the Rome Staty@gted 23 January 2012, para 333.

27 |bid, para 334.

28 |pbid, paras 334—336.

2 |bid, para 363.

%0 |bid, para 363.

%1 |bid, para 364.

%2 |bid, para 395.

3 |bid, para 396.

34 Defence Application, para 31.
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46. This difficulty is not overcome by the subseaguattacks that the Defence Counsel
now make against the findings of the Pre-Trial Cberti based on the evidence of PW-11,
PW-12 and PW-6—often alleging that the findings evbased on hears&yThis is because
the stated purpose of the Defence motion to inagidhe CD was on the thesis that, as the
CD now stands, the charges would not have beenrowd had the Pre-Trial Chamber ‘been
aware of the true nature of OTP-4’s evidence attiime of its deliberation.” The entire
commitment of that thesis to PW-4 is all too cléam the grounds of the Defence motion
stated as follows:

» ‘Essential facts underpinning the Confirmation Be&m by the PTC are no longer
relied upon by the Prosecution as evidence in sumgbdhe charges, as they are now
known to have been falsely alleged by a withesedelpon for those proceedings.’

* ‘The Confirmation Decision and the hearing on tbeftmation of charges ... have
been rendered unfair by reason of the Prosecutfaitige to draw the attention of the
PTC to crucial evidence undermining its case ... .

* ‘In the circumstances, the Confirmation Decisiorswacided by the PTC based upon
fraudulent evidence’?

47. On the basis of that stated purpose and iwisththe Defence may not now freely
change the original foundations of their articld4§4application by attacking the Pre-Trial

Chamber in its findings that are independent ofdtiglence of PW-4. For purposes of the
present exercise, it does not matter that the Fe#-Chamber may indeed have been wrong
in making these findings that they made independétiie evidence of PW-4. What matters
is whether those findings would have led them taficm the charges regardless of the
evidence of PW-4. The answer to that question isassumed by the Defence’s attack
against those findings.

48. Nor, as a matter of policy, the legal authodfywhich is reviewed shortly, should
such post-confirmation attacks against the findioigthe Pre-Trial Chamber be receivable as
a legitimate strategy to reopen a confirmation sleai It is necessarily a backdoor strategy,
the implications of which, from the perspectivejudicial precedent will be truly inimical to
the administration of justice in this Court. It Ihdle the rare case indeed in which an accused
will be unable to find reasons to disagree with timelings of a Pre-Trial Chamber in a
confirmation decision. But it will be disastrous the administration of justice in this Court,
to permit the development of practice, besidespthemitted appeals process, according to

% See generally ‘Defence Observations regardingritpact of the Withdrawal of the Charges against Mr
Muthaura on the Case against Mr Kenyatta purswettiet “Order requesting written submissions follogviL8
March status conference™ dated 28 March 2013, {ébee Observations of 28 March 2013].

% For instance, seibid, para 28(a).

%7 |bid, para 2.
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which confirmation decisions are reopened becaysatyg has found legal arguments that it
can make against the findings of the Pre-Trial Obemin the manner here now engagfed.
The proper approach should be one which mainthiasan accused that disagrees with the
findings of the Pre-Trial Chamber, on the basig¢ tha confirmed case was weak, will have
ample opportunity at trial to demonstrate the weakn He will eminently succeed in that
endeavour if the case is truly weak. In the circiamse, miscarriage of justice would not
have resulted.

49. It is, perhaps, opportune now to address atlagument that may on a casual view
appear as supportive of the Defence applicatiomefer the CD back to the Pre-Trial
Chamber or to invalidate the CD in this Chambere &hgument is this: Why proceed to trial
and have the Defence definitively destroy a pogsi@ak prosecution case, when that course
has obvious implications of costs to the accusedh@ case of fee-paying accused) or to the
legal aid system (in the case of indigent accus&H)® argument, in my view, is inadequate a
reason for the relief urged. First, themary objective of the processes of this Court is to do
justice substantively. Cost-consciousness in thaimidtration of justice is but an ancillary
consideration. Therefore, in the event of a confietween the two objectives, doing justice
substantively must always prevail. And, secondig, assumption is unfounded that it is less
costly to refer the case back to the Pre-Trial Gtemor to invalidate the CD, than to proceed
to trial on the merits in earnest. There will be ri@gore costs thrown away, if the Pre-Trial
Chamber re-validates the CD following a referratkbba5o, too, will the costs be great indeed
if the Prosecution would bring back the chargesitrther evidence were the CD to be
invalidated by either Pre-Trial Chamber or the T@hamber as the case may be.

50. In this connection, a line of jurisprudencesehior appellate courts in the United
States lends highly persuasive authority.Costello v United Statedor instance, the US
Supreme Court observed as follows:

In Holt v United State218 US 245, this Court had to decide whether diciment should
be quashed because supported in part by incompstatdnce. Aside from the incompetent
evidence, “there was very little evidence agaihstdccused.” The Court refused to hold that

%8 Notably, the Pre-Trial Chamber found, as regands30 December 2007 meeting: ‘The evidence placed
before the Chamber also provides substantial gmtmbdelieve that, on 30 December 2007, there veasand
meeting at State House with Mungiki members andraber of MPs, where Mr Kenyatta was also presens T
is established to the requisite threshold by tegrteny provided by Witness OTP-11, corroborated\itness
OTP-12 and Witness OTP-6’ (Confirmation Decisioarg333.) As part of their submissions in the prese
litigation, Defence counter-argues with the Prealf@hamber in the following ways: ‘The Defence sitbrthat
the factual determinations made by the PTC in retspfethe 30 December meeting are not supporteideto
requisite standard of “substantial grounds to belie(Defence Observations of 28 March 2013, pa8§ @ith
the repeated assertion: ‘the PTC failed to assegefy the evidence in this case, and reveals nddmental
deficiencies in this confirmation process ..." (DaferObservations of 28 March 2013, paras 27, 28(Q)).
Clearly, such arguments with a Pre-Trial Chambeit®findings are a wholly inadequate basis to aatra
Trial Chamber or indeed the Pre-Trial Chamber tpes a confirmation decision.
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such an indictment should be quashed, pointingtlwatt‘[tlhe abuses of criminal practice
would be enhanced if indictments could be upsesuah a ground.”218 US at 248. The
same thing is true where, as here, all the evideetere the grand jury was in the nature of
“hearsay.”If indictments were to be held open to challengeth@ ground that there was
inadequate or incompetent evidence before the gpanyd the resulting delay would be great
indeed. The result of such a rule would be thatpreetrial on the merits, a defendant could
always insist on a kind of preliminary trial to éetine the competency and adequacy of the
evidence before the grand juf¥y
51. Similarly, in People v Jonesan excerpt from which is set out in the opening
paragraphs of this opinion, the principle was aoméid more broadly, by the Supreme Court
of lllinois, that an indictment may not be challedgon grounds of insufficiency of the
evidence supporting its confirmation, unledisof the evidence adduced before the grand jury
was incompeterff In this regard, the Court made it clear, as a enatf policy, that once
some evidence exists in support of an indictmeraddition to other evidence attacked as
incompetent, the indictment is not open to chakeaq grounds that what is left as competent
evidence will be insufficient in value to suppdnetindictment. In the words of the Court:
It is neither necessary nor proper, in rulingompa motion to quash an indictment, to
consider the evidence before the grand jury.’ lhithose circumstances that the Court made
the pronouncement quoted in the third paragraphisfopinion. It bears repeating the quote

more fully:

The question then is whether it will further theradistration of justice to permit defendants
to challenge indictments on [the ground that atcingent was not supported by adequate or
competent evidence.] The law favors promptnesséndispatch of criminal business of the
courts when in harmony with the effective protectiaf the rights of the accused and the
interests of the public. The delay is great wheraerused can assail an indictment on this
ground and cause the trial cototreview all the evidence presented to the gramg ps was
done in this case. Such procedure adds nothinget@s$surance of a fair trial to which the
accused is entitledVe are of the opinion that the trial court shouldt nnquire into the
adequacy and competency of the evidence befograhnd jury*! [Emphasis added.]
52. Joneswas followed by the Appellate Court of lllinois People v Mooré? a case
with aspects that bear striking similarities withet matter here under consideration,
particularly as regards allegations of prosecuktoanigconduct in failing to direct the attention
of the indictment confirming authority to other @ence that contradicted aspects of the
prosecution case. The accused had been convictedxafl assault of an 11-year old girl.
One of his grounds of appeal was that the indictmwas invalidated by perjured
information, because the Prosecution did not reveahe preliminary hearing judge the
report of the first doctor (an emergency room dgcicho had performed a general physical

and pelvic examination of the victim on the datehef alleged rape. According to that doctor,

39 Costello v United State350 US 359 (1956) [US Supreme Court] at p 363 (emjs added).
“0people v Jonesupra p 3.

“L|bid, pp 4—5.

“2 people v Mooré1990) 557 NE 2d 537 [Ill App Ct, 1 Dist].
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he had been told (among other things) that theilass&ad used a gun; that the victim had
been pushed to the ground and bumped her head asdsubjected to a consummated
vaginal rape. As part of his examination of thetimc the doctor had taken samples for the
rape kit as well as slides which he had examinedttie presence of spermatozoa. He
reported that he did not find the presence of sptyrwa. He also reported that the victim
exhibited no signs of trauma and that her hymen inagt. But he noted that these did not
mean that sexual intercourse had not occurred.eTHays later (following an intervening
weekend), a second doctor (the hospital’s direstaystology) examined three smear slides
taken from the victim on the day of the rape, usirdjfferent testing procedure. This second
test revealed the presence of spermatozoa, whiditaited the occurrence of sexual
intercourse. The prosecution counsel who handled dhse at the preliminary hearing
testified that he did not bring the first medicaport to the attention of the preliminary
hearing judge, because he did not feel an obligattoo do so, as the accused was then
represented by a public defender that had all thdical reports.

53. Notably, the basis of the judgment of the AfggelCourt of Illinois (in dismissing the
accused’s attack against the validity of the indet as founded upon perjured information)
was not on the reasoning that the public defendes im possession of the first medical
report. Instead, the Court reasoned as followsicimetnts do not require the degree and
quality of proof that are required for a convicti@nd if valid on their face will suffice to
require a trial of the charges on the merits; galheran indictment will not be quashed
unless the accused can show ‘grave injustice’; asdyas confirmed idones an indictment
will not be suppressed unlesdl the evidence upon which it is based was subject to
suppressiofi® The Court further reasoned that an indictment imaypased upon hearsay or
other testimony ‘because its validity depends mpatruthe character of the evidence but upon
its competence,” unless the witness is legally whdified, his testimony is considered
competent. Hence, the evidence of the prosecutiamsel was competent to sustain the
indictment, thus making the indictment a proper.8ne

54. People v Moorenecessarily supports the reasoning that the cléifgrave injustice’

or ‘miscarriage of justice’ will be unsustainabler fourposes of quashing an indictment,
where there is other evidence on the record ottimdirmation hearing that could sustain the
indictment, despite the possibility that prosecdalcerror or perjured evidence of a particular
witness might result in the exclusion of some otltem(s) of evidence used to support
confirmation of the indictment. And, as was heldJones the presence of such other
evidence precludes a retrospective inquiry intsiticiency to support the indictment in the
absence of the evidence attacked as incompetecdranpt. InPeople v JKHthe Supreme

3 |bid, p 549.
* Ibid.
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Court of lllinois held that ‘[tjhere need only bedme evidence” to connect defendant to the
offense charged? As long as that is the case, the accused could/alimly complain of
prejudice?®

55. The obvious rationale for this principle is tthhere cannot be a credible case of
‘miscarriage of justice’ or ‘grave injustice’ océased by reason of insufficient evidence to
support confirmation of indictment, as long as thal that lies ahead retains intact the full
opportunity for the Defence to expose a truly weasisecution case for what it is on the
merits. As the lllinois Supreme Court observedlify ‘The most important protection for an

accused in our system of law is a fair trial it$&ff

56. The overriding policy considerations thus faviiiat cases move promptly to the trial
stage where weak cases will be exposed and dispdseather than be delayed by extended
litigation as to the sufficiency of evidence usedstipport confirmation of the indictment,

upon the wrong approach to the confirmation heassdf it were ‘a “kind of preliminary

trial”. 48

57. Atthe ICC, and in the case at bar, the prdspiesuch extended litigation is very real,
in light of, first, the power of the Pre-Trial Chhar, or presumably of the Trial Chamber in
exercising the powers of the Pre-Trial Chanifeq invite the Prosecutor to conduct further
investigation in support of the charg@sSecondly, the Prosecution has a right to retuth wi
renewed charges supported by additional evidencainsty persons against whom
confirmation of charges was declined on the firgtan grounds of insufficient evidenck.
And, thirdly, one complaint of the Defence engagadthe present litigation is that
disproportionate investigation (possibly resultinga case of larger scope) was conducted
during the period following confirmation of chargds must be presumed then that any
resulting invalidation of the current charges wotddeseeably result in the reinstitution of
charges against the accused in a new case in \aHithe further evidence will be included
as additional evidence. Any resulting confirmatiointhe charges as a result of the fresh
confirmation exercise would have rendered entipgintless—perhaps in a very negligent
way, in view of the time and costs thrown away e tcase so far—a decision of this
Chamber that paved the way for such an outcome.

> People v JH1990), 554 NE 2d 961 at p 968.
“® |bid.

*7 |bid, 966.

*% |bid.

9 See Rome Statute, article 61(11).

*0 Seeibid article 61(7)(c)(i).

*1 Seeibid article 61(8).
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58. The connection of the foregoing legal and potionsiderations with the fact of the
evidence of withesses other than PW-4 indicatatienCD affords an ample basis to dispose
of the Defence argument that the Pre-Trial Chamieuld not have confirmed the present
case for trial’ but for the evidence of PW-4. Biaé difficulties with that speculation do not
end there.

59. Besides those direct findings that the PrelT@hamber made with no evidential
connection to PW-4’s testimony, there is also tlaten of the value of hearsay evidence. For
instance, feeling called upon to comment on thaiesadf ‘indirect evidence’ as regards
confirmation of charges, the Pre-Trial Chamber oles# as follows:

With respect to indirect evidence, the Chamberfithe view that,as a general rulesuch
evidence must be accorded a lower probative vdhae direct evidence. The Chamber
highlights that, although indirect evidence is coomhy accepted in the jurisprudence of the
Court, the decision on the confirmation of chargasnot be based solely onesuch piece
of evidence?
60. Notably, the Pre-Trial Chamber had indicatediew that ‘hearsay evidence’ is
encompassed within the meaning of ‘indirect evi@aftin light of the Pre-Trial Chamber’s
own predisposition against confirmation ‘based lyad@ one’ piece of indirect evidence, it is
certainly arguable that confirmation based on mit@n one piece of indirect evidence
remained a possibility for the Pre-Trial Chamberaflthe Defence—or indeed another ICC
judge—may dispute the wisdom of that possibilityeslonot revive the fate of the Defence
assertion that the Pre-Trial Chamber ‘would nothaenfirmed the present case for trial had
it known of the true nature of PW-4’s evidence.

61. It might also be useful to consider the follogvirelated observation of the Pre-Trial
Chamber:

In considering indirect evidence, the Chamber fedica two-step approach. First, as with
direct evidence, it will assess its relevance ambative value. Second, it will verify whether
corroborating evidence existggardless of its typer source. The Chamber is aware of rule
63(4) of the Rules, but finds thatore than one piece of indirect evidenadich has a low
probative valueis preferable to prove an allegation to the starlaf substantial grounds to
believe In light of this assessmerthe Chamber will then determine whether the pieice o
indirect evidence in question, when viewed withitbtality of evidence, is to be accorded a
sufficient probative value to substantiate a findiof the Chamber for the purposes of the
decision on the confirmation of chargés

62. It follows from the foregoing observations bétPre-Trial Chamber itself that it was
open to it to confirm the charges upon the basisdifect or hearsay evidence supplied by
PW-4, provided it was corroborated by other pieafemdirect or hearsay evidence. Indeed,

%2 Confirmation Decision, para 86.
*3 |bid, para 82.
* |bid, para 87.
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upon that hypothesis, the Pre-Trial Chamber migittaven require any evidence from PW-
4. Strictly speaking, two pieces of hearsay evidemould do.

63. In the circumstances, it is to be considered tine Defence complaint may be taken
to be that—objectively viewed, without the Deferscehted lens of PW-4’s credibility (to be
discussed later)—thdrtie nature’ of PW-4’s evidence amounted to no moren thearsay
evidence as regards the allegation that Mr Kenya#s present and participating at one or
more meetings contemplated in the Prosecutor'srgheb common criminal plan. | must
immediately note that the Defence complains, ofrseuthat the fact that PW-4 had asserted
(in what he recanted after the confirmation to adje that he was an eye-witness to the
meetings in question tasks his credibility in a mamso fundamental as to cut deep into even
any hearsay value of his statement. | shall retarthe credibility argument later. In the
meantime, it is also to be noted that during tharing of 18 March 2013, the Defence
Counsel himself submitted that the evidence of PM&Ad PW-12, upon whom the Pre-Trial
Chamber had also relied for the CD, provided ordgrkay evidence. The mere possibility
then that it was open to the Pre-Trial Chamber doept PW-4’s evidence as hearsay
evidence is sufficient to negate the Defence spdiom that the charges would not have been
confirmed but for the evidence of PW-4 whom the-Prial Chamber had accepted as an
eye-witness to the meetings. This is because it apeh to the Pre-Trial Chamber to rely
upon the hearsay evidence of PW-4, corroborateitidywo pieces of what according to the
Defence Counsel was hearsay evidence from PW-1P#hd 2. Indeed, strictly speaking, it
was open to the Pre-Trial Chamber to discount théeace of PW-4 and yet confirm the
charges against Mr Kenyatta purely on the hearsaeerce of PW-11 and PW-12. Notably,
the roster of corroborating evidence relied uporiigyPre-Trial Chamber was not limited to
PW-11 and PW-12; there are also PW-1 and PW-6 wploose evidence the Pre-Trial
Chamber had also reliéd.

64. It is notable in this regard that in some pgiggons that allow for preliminary
hearings, a procedure generally similar in purpasd format to the ICC confirmation
proceedings, an indictment may be confirmed orbtss of hearsay evidence alone. In this
connection, it has been noted, for instance, thahé US Federal Court, the ‘finding of
probable cause may be based on hearsay in whatepart.*® To a similar effect, the US
Supreme Court held i€ostello v United Statesthat a grand jury indictment was valid
notwithstanding that ‘all the evidence before theng jury was in the nature of “hearsay.’

%5 See, for instance, Confirmation Decisisnpra para 314.

6 Wayne LaFavet al, Criminal Procedure5" edn [St Paul, Minn: West Publishing, 2009] p 761.
> Costello v United State350 US 359 (1956) [US Supreme Court].

%8 |bid, p 363.
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65. The foregoing should be enough to dispose efltafence speculation that the Pre-
Trial Chamber ‘would not have confirmed the presmse for trial’ had it ‘been aware of the
true nature of [PW-4’s] evidence at the time oftigdiberations’.

66. But, it is also possible to consider the mdiitem the perspective of the credibility
challenge raised by the Defence against PW-4'seexgié, in the submission that the evidence
had been impaired beyond its hearsay value bedaubad lied about being an eye-witness
to the meetings. The submission also confrontaitennpediments along its way.

PW-4's Credibility regarded as of the Period uphe Confirmation Decision

67. The view of the PW-4's lack of credibility wilhecessarily be limited, in its
assessment, to the period up to the renderingeofCiinfirmation Decision—not beyond. It
should not capture the later retraction made bywiitieess in the statement of 25 May 2012.
This is because the Defence argument is basedegortiposition that the Pre-Trial Chamber
would not have confirmed the case for tid it known the true nature of PW-4's evidence.
Upon this view, the credibility challenge must lmited to the inconsistency between the
witness’s statement to the Prosecution used atdhBrmation hearing (in which he claimed
to have attended the meeting of the morning ofrRidey 2008), in contradistinction to the
Asylum Affidavit (at paragraph 33 of which he asedrto have not been an eye-witness to
that meeting but had only heard about the meetimig this close associates in the Mungiki
society who claimed to have attended the meetirig M Kenyatta).

68. One obstacle to the Defence’s attack against4RWredibility from this point of
view is that he did not give oral testimony at tieafirmation hearing. It is difficult to see the
correctness of a procedure that allows an absenéess to be wholly discredited successfully
on account of inconsistent statements. In the advid criminal justice system cross-
examiners are required to ask a withess whetheprndous inconsistent statement was his
own, prior to putting the contradiction or usindnet evidence to prove the statement as that
of the witness (in case of the witness’s deniaduahorship of the previous statement). Also
of significance is the requirement to put the irgistency to the witness and give him or her
fair opportunity to explain the apparent inconsisie Did the witness clearly lie? Or is the
inconsistency better explained by innocent confugio his or her part or on the part of the
actual recorder of the document when not in thedhafrthe witness himself or herself? Was
there a typographical error? Etc. To be noted is thgard are the observations of an ICTR
Trial Chamber irProsecutor v Nchamihigsaying, ‘Discrepancies attributable to the lapse o
time or the absence of record keepiogpother satisfactory explanatiomo not necessarily
affect the credibility or reliability of the witnesIn [evaluating the testimony of a witness],

No. ICC-01/09-02/11 22 1 May 2013



|CC-01/09-02/11-728-Anx3-Corr-Red  02-05-2013 23/35 FB T

the Chamber will consider whether the testimony waonsistent with prior statements
made by the witness arifiso, the cause of the inconsisterty

69. Credibility is effectively challenged only wieethe witness proves either wholly
unable to explain the inconsistency or unable fada® it convincingly. Hence, it would have
been highly questionable that the credibility ok tiwvithess might have been properly
challenged by counsel during the confirmation hegann his absence.

70. Indeed, it is notable that the Pre-Trial Chantia®l itself observed as follows:

[T]he Chamber underlines that an oral testimony ltave a high or low probative value in
light of the Chamber’s assessmeinter alia as a result of the questioning, of the witness’
credibility, reliability, accuracy, trustworthinesend genuinenes3he final determination on
the probative value of the live testimony will thdpend on the Chamber’s assessment on a
case-by-case basis and in light of the evideneevaisole®® [Emphasis added.]
71. For its part, the Appeals Chamber has notedwhde the Pre-Trial Chamber may
evaluate credibility of witnesses in the coursehaf charges confirmation process, ‘the Pre-
Trial Chamber’s determinations will necessarily fresumptive, andt should take great

care in finding that a witness is or is not cregii*

72.  Allthis is not, of course, to say that the-Preal Chamber would have properly found
it wholly insignificant, in its appraisal of the ieence before it, that there might have existed
a contradiction that was obvious on the face of wvomore statements from the same
witness. But, then, that might have been a conttehthe Pre-Trial Chamber would have
been free to resolve at the level of the particdlatual point that the contradiction
concerned, as a divisible matter that might or mnigit have affected the general credibility
of the witness as regards other facts to whichghaicular witness would also have testified.
Even as regards the particular factual matter Wt contradicted by paragraph 33 of the
Asylum Affidavit—i.e. whether or not PW-4 was inettdance at the meeting of 3 January
2008—it would be open to the Pre-Trial Chamber ¢osider whether the witness had a
motive to distance himself, in his asylum applicatifrom a meeting involving the apparent
planning of violence in the possible order of crinagainst humanity; mindful that article 1F
of the Convention relating to the Status of Refisgeermits denial of asylum to ‘any person
with respect to whom there are serious reasonsdosidering that ... he has committed a
crime against peace, a war crime, or a crime agaimsanity ...". Hence, it is not to be
assumed that the Pre-Trial Chamber woaldomaticallyhave found PW-4 to have lacked

%9 Prosecutor v Nchamihigo (Judgmedgted 12 November 2008 [ICTR Trial Chamber] p&rgeimphasis
added).

€0 Confirmation Decisionsupra para 85.

®1 Prosecutor v Mbarushimana (Judgment on the Appe#ileoProsecutor against the Decision of Pre-Trial
Chamber | of 16 December 2011 entitled “Decisiornttom Confirmation of Charges'§ated 30 May 2012, para
48 (emphasis added).
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credibility in whole or in part had the Chamber'sathbeen specifically directed to paragraph
33 of the Asylum Affidavit.

73. Indeed, the foregoing analysis is wholly comsiswith the views correctly expressed
by the Pre-Trial Chamber itself concerning the @ffd inconsistencies:

The Chamber is aware of possible inconsistencigsinvone or amongst several pieces of
evidence and considers that inconsistencies mag aavmpact on the probative value to be
accorded to the evidence in questiblowever, inconsistencies do not lead to an autanati
rejection of the particular piece of evidence ahdd do not bar the Chamber from using it
The Chamber will assess whether potential incomsés cast doubt on the overall
credibility and reliability of the evidence and,etiefore, affect the probative value to be
accorded to such evidence. The said assessmenbmushducted with respect to the nature
and degree of the individual inconsistency as waslito the specific issue to which the
inconsistency pertaingn fact, inconsistencies in a piece of evidengghtrbe so significant
as to bar the Chamber from using it to prove a gmeissue, but might prove immaterial with
regard to another issue, which, accordingly, doe$ prevent the Chamber from using it
regarding that issué’

74. The Pre-Trial Chamber’s view regarding thedeaice of inconsistencies, as quoted
above, is eminently borne out by the jurisprudentethe ICTR Appeals Chamber. In
Prosecutor v Ntakirutimanahe Appeals Chamber observed as follows: ‘An Hppewho
wishes a court to draw the inference that a pdaiowitness cannot be credited at all on the
grounds that a particular portion of that witnedg'stimony is wrought with irredeemable
inconsistencies has a high evidentiary burden: hehe must explain why the alleged
inconsistencies are so fatal to the witness’s diveradibility that they permeate his entire
testimony and render all of it incredibfé.'[Notably, the Defence has made no such
demonstration for purposes of the application noefote this Trial Chamber.] And in
Prosecutor v Muvunythe ICTR Appeals Chamber held that ‘it is notaasonable for a trier
of fact to accept some, but reject other parts @fitaess’s testimony>* In Prosecutor v
Kamuhandafor instance, the ICTR Appeals Chamber uphelcttedibility finding in favour

of a withess despite inconsistencies in her testinb@ecause the witness ‘was unwavering’ as
regards ‘the critical elements of her testimonyirstahe Appellant®

75. The same considerations would also perturlgjtiestion whether the apparency of the
particular contradiction at issue establishes geablve truth of lack of credibility of this
particular witness, such as entirely nullifies\alue out of his evidence as it was employed

62 Confirmation Decisionsupra para 92 (emphases added).

% Prosecutor v Ntakirutimana and Ntakirutimana (Judgnt) dated 13 December 2004 [ICTR Appeals
Chamber] para 254.

% Prosecutor v Muvunyi (Judgmentited 29 August 2008 [ICTR Appeals Chamber] paé $ee also
Prosecutor v Seromba (Judgmedéted 12 March 2008 [ICTR Appeals Chamber] pafy Biosecutor v
Simba (Judgmentjated 27 November 2007 [ICTR Appeals Chamber] paPaProsecutor v Kamuhanda
(Judgmentdated 19 September 2005 [ICTR Appeals Chambeg] p438.

® Prosecutor v Kamuhandaupra para 138.
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to support the CD, in a manner that legitimisesdlaém of ‘miscarriage of justice’. In this
connection, one prosecutor is certainly entitletate the position that it does; and, may, in
the result, withdraw the witness—and provoke thenmea of litigation here now engaged.
But, that may not settle the objective question, Bdlifferent prosecutor may have taken the
opposite view and insisted on retaining the witr@sshe list and calling him to testify, even
possibly treating him as a hostile witness, intlighthe possible motives for asserting and
retracting his presence at the meetings, as patheofentire narrative of the case; hence
possibly avoiding the present interlocutory litigat Hence, the objective truth of lack of
credibility resulting from the contradiction may b@ open question, after all. As such, it
necessarily lacks the capacity ofvalidating the CD: as opposed to merely raising
guestions—even serious questions—about its vali@ity those questions, however serious,
will not amount to ‘miscarriage of justice’ or ‘gra injustice’, as long as the opportunity
remains at the trial to expose the weakness obsepution case made vulnerable by those
guestions.

76. On a related note, it is to be consideredith#tie course of this application, Defence
Counsel made a fulsome complaint that the Pre-Tlember had confirmed the charges
notwithstanding the Defence’s robust attack onctieglibility of PW-4 notably on grounds of
inconsistencies in his testimony. Indeed, the Deddmad filed before the Pre-Trial Chamber
a table of 38 pages of analysis of the inconsisésnihey argued to have existed in PW-4's
evidenceé® As they put it: ‘we warned the Pre-Trial Chamtaout the quality of evidence,
and we were ignored quite considerafSfyAnd, indeed, the Pre-Trial Chamber did clearly
acknowledge that the Defence teams did ‘on sew&e@dsions’ draw the attention of the Pre-
Trial Chamber to ‘alleged inconsistencies in spedtems of evidence relied upon by the
Prosecutor at the confirmation of charges hearimgarticular with respect to Witness OTP-
4.,68

77. But these considerations have significance laast two respects. First, it necessarily
underscores the fact that the Defence’s attackshercredibility of PW-4 on grounds of
inconsistencies in his evidence are nothing newd,/Asecond, it raises a serious question
whether the CD should be declared invalid on thesbaf the speculative possibility that the
Pre-Trial Chamber would not have confirmed the gharhad one more inconsistency in the
witness’s evidence been brought to their attention.

78. It may, therefore, not so readily be assumaedl lthd the Defence been afforded the
disclosure, during the confirmation proceedingsrable it to attack the credibility of PW-4

¢ See 1CC-01/09-02/11-374-Conf-AnxB.
" Transcript of the status conference of 18 March32® 10.
88 Confirmation Decisionsupra para 91.
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by pointing out to the Pre-Trial Chamber the catittion of paragraph 33 of the Asylum
Affidavit, the Chamber would have found PW-4 wholythout credibility and disregarded
his evidence in its entirety. That is yet, anotbbstacle to the Defence’s assertion that the
Pre-Trial Chamber would not have confirmed the dasé&rial had it known of the true nature
of the evidence of PW-4.

PW-4’s Credibility regarded as of the Period foliog the Charges Confirmation Process

79. The Defence would also understandably desirassessment of the credibility of
PW-4 in a manner that encompassed the period foitptine charges confirmation process—
that is, up to and including the 25 May 2012 wherghve a further statement to the OTP. In
that statement, PW-4 recanted being a participatw@ meetings: the 26 November 2007
meeting® and an earlier meeting in which he had also clditoehave participated.But, he
maintained his original story that he was a pap#ini at the 3 January 2008 meetihg.is to

be recalled that in his statement dated 2 Septerdb@8, given to the Commission of
Investigation into the Post-Election Violence (C\BE he said he participated in the 3
January 2008 meetirf§.But, as has already been seen, in his Asylum a¥itd he asserted
that someone else who had attended the meetingplthtlim about who else was there and
what was said® And in his statement to the OTP dated 27 Septe2®&d, he asserted once
more, and with great details provided, that he atahe 3 January 2008 meetifig.

80. There is no doubt that all these apparentlasicihs about his own participation in the
3 January 2008 meeting and the other meetings aretter of great concern as to his
credibility. But it does not necessarily follow thais credibility has been so irremediably
impaired as to result in the invalidation of the -EBspecially given the existence of
evidence other than his that would reasonably supipe CD. This is because a judge,
obligated to assess his credibility from the pecspe of the 25 May 2012 statement and all
his previous statements, is entitled to have chnefgard to the circumstances of those
variations, the reasons offered for them, as wesllttee possibility of latent self-serving
motives that might have explained the variations.ndted earlier with particular regard to
the variations concerning his participation in ghéanuary 2008 meeting, the assessor would
need to consider whether the exclusion norm stipdlan article 1F of the Refugee
Convention might have explained the witness’s desfiparticipation.

%9 See KEN-OTP-0067-0604, paras 10 and 11.
0 lbid, para 7.

" |bid, paras 14 and 15.

2 KEN-OTP-0005-0484, pp 10 and 11.

3 KEN-OTP-0043-0083, para 33.

" KEN-OTP-0043-0002, paras 188—196.

No. ICC-01/09-02/11 26 1 May 2013



|CC-01/09-02/11-728-Anx3-Corr-Red  02-05-2013 27/35 FB T

81. These considerations may, in the end, raissongdle doubt against the reliability of
the witness as to the purport of his incriminatéwidence. Still, such lingering doubt would
be insufficient to invalidate the CD automaticalljhis is mainly because the Appeals
Chamber has observed that the ‘Pre-Trial Chambed neot be convinced beyond a
reasonable doubt’, for purposes of confirmationtid charge$® Hence, a confirmation
decision may still stand as valid, notwithstandihgt a Pre-Trial Chamber may have reason
to accept the evidence of a witness as contributing matrix of factual elements in support
of the conclusion that an accused has a case tweamm the merits, despite elements of
contradiction attending the evidence of the paldicwitness viewed as a whole.

The Paradox of Assessing Credibility during the f@aoration Process

82.  As a further matter, the submissions of theeDe¢ may yet, from the perspective of
general principles, involve a certain manner ofteysc incongruity that should not be
ignored in the processes of this Court. The incoitgties in attracting to the confirmation
decision what may be viewed as a disproportionedbaiive value that is beyond its intended
purpose. It is to be recalled that the purposenigshe words of article 61(5) and (7), to
‘establish substantial grounds to believe’ thatititictee committed the crime charged. That
is to say, thdveliefin question must be grounded upon evidential tyeaiot the mysteries of
faith. It may not then be that the drafters of grevisions in question had intended such
evidential reality to be appreciated at a level ikgpossibly confused with the standard of
proof beyond a reasonable doubt. But the insistémetethe Pre-Trial Chamber must conduct
credibility of the witness on whose evidence retmns placed for confirmation decisions
carries with it reasonable risk of such possiblefasion.

83. InProsecutor v Mbarushimanahe Appeals Chamber rightly rejected the suggesti
that the Pre-Trial is legally disabled from assggshe weight of evidence tendered by the
Prosecution at confirmation hearings. It was a tjoesof law—as to existence of that
discretion in the Pre-Trial Chamber—that the Appe@hamber was called upon to answer
on that occasion. But having answered that questtma Appeals Chamber went to great
length to point out the necessary limitations of thbility’ of the Pre-Trial Chamber to
engage in evaluation of evidence; especially inmanson to the Trial ChambétAs noted
earlier, the caveats that the Appeals Chamber vbdexs regards the powers of the Pre-Trial
Chamber to assess evidence relates to the limdaetpas to findings of credibility. It is a
significant caveat.

S MbarushimanaAppeal Judgment, para 47.
8Ibid, paras 47 and 48.
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84. It is, of course, an understandable strategy Erefence Counsel may, in particular
cases, attack a confirmation decision on groundsociated with such a credibility
assessment, where to do so, may, in their viewltres the invalidation of a confirmation
decision. But this may generate a certain prestaiemay lead to a practice in which such
assessments are a necessary feature of the catdinnpaocess. Alas, the crystallisation of
such a practice is something that defendants nmay dventually inconvenient in cases not
dismissed at the confirmation stage. Even for psepmf the trial of such cases, the practice
may encourage the Trial Chamber to presumptivedyas credible a witness whom the Pre-
Trial Chamber had already found credible in thecpealings before it. This is especially the
case, should the witness be unavailable for argoreto testify at trial.

85. And outside the courtroom, the practice in toaswill also lead to inevitable
confusion in the lay public’s perceptions of thé@rinal responsibility of accused persons
against whom charges have been confirmed, but Wwbold enjoy presumption of innocence
until pronounced guilty by a Trial Chamber upon gneper proof. The presumption may be
eroded in the eyes of the lay public were theyadeft with the impression that the Pre-Trial
Chamber had specifically assessed favourably thdituility of the witnesses upon whom it
relied to find substantial grounds to believe tiia¢ accused committed the crimes as
charged.

V—THE COMPLAINT CONCERNING POST CONFIRMATION INVESGATIONS

86. A notable twist that evolved in this litigatias that what came to be viewed as an
error of ‘disproportionate’ post-confirmation intiggtions managed to engage the
Chamber’s attention in a prominent way. This istipalarly remarkable because the
Defence’s complaint in that regard had been imtishised with no deliberate focus on
suppressing the fruits of the post-confirmation estgations complained against as
disproportionate. Rather, the Defence’s originahptaint on the matter had been oriented
towards the idea that the incidence of the postigoation investigations be reflected fairly
in the scheduling of the trial commencement date. Wit, allow the Defence more
preparatory time to meet the additional invest@atiemands upon them resulting from the
Prosecution’s post-confirmation investigatidhsn my view, that idea is wholly consistent
with the standard relief for the sort of complanigaged here. Specifically, the typical relief
is to grant more preparatory time to the prejudiqedty, by way of an appropriate
adjournment to a trial in progress or an adjustnoéatdate set for a trial that is yet to start.

" See transcript of status conference of 14 Febr2@ig, pp 22t seq
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87. | fully concur in the outcome of the Chambet&ision that contemplates adjustment
of the date set for the commencement of the tiralprder to afford the Defence more
preparation time reasonably to contend with theidemce of the Prosecution’s post-
confirmation investigations. | regret, however, mgbility to share much that my highly
esteemed colleagues have had to say in their riegsalong the way. There is a concern that
my colleagues’ pronouncements amount largely tobdginnings of drips of dicta that will
presently undermine the Prosecutor's confidence cionducting post-confirmation
investigations when she sees the need; while ggssipstallising in the future into a hard
limitation that will forbid post-confirmation invéigations, as a general rule, permitting them
only in ‘exceptional circumstances.” Such a deveiept is unjustifiable as a matter of law
and inhospitable to substantive justice. Additibnats sustainability is highly questionable
as a matter of policy and practical implementation.

88. As a matter of law, the reasoning of my collesgyis not easily reconciled with
jurisprudence of the Appeals Chamber. Remarkabiy,colleagues would prefer the view
that the controlling law is signalled in the follmg statement of the Appeals Chamber in
Mbarushimana ‘As previously indicated by the Appeals Chambierestigation should
largely be completed at the stage of the confiromatif charges hearing®With respect, that

is not the controlling law. It is only a normatiwatement—what ‘should’, ‘largely’ be
done—made in arpbiter dictum Its obiter character is amply demonstrated by the
consideration that the Appeals Chamber was neithé#ed upon to address—nor was it
addressing—the matter of the Prosecutor’s rightatoduct post-confirmation investigations.
Rather, the Appeals Chamber uttered ¢héer in a collateral reaction—not an inexorable
answer—to an argument made by the Prosecutor oiffeiedt subject. The Prosecutor’s
argument on that occasion was this: since the Reé-CThamber would not have seen all the
Prosecution evidence during the confirmation precéise Pre-Trial Chamber should not
decline to confirm charges as a function of assgntine discretion to assess credibility and
weight of the prosecution evidence presented atdh&rmation hearing such as would result
in a decision declining to confirm charges. It msthat context—not in the context of the
Prosecutor’s right to conduct post-confirmationastigations—that the Appeals Chamber
uttered theobiter in Mbarushimanathat my colleagues now embrace with fervour as the
controlling law on the permissibility of post-comfiation investigations. But thabiter was
not inevitable even for the argument that provoke8or, the Appeals Chamber could have
very clearly avoided it upon the alternative reasgihat the Prosecution was always free to
offer the most compelling evidence that it hadgarposes of confirmation or failing that to
seek confirmation of charges afresh (as the App&iiamber actually reminded the

8 Prosecutor v Mbarushimanaupra para 44.
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Prosecution) with all the evidence that it has thgt not present or that it obtained upon
further investigation.

89.  Actually, a closer look at thebiter in Mbarushimanawill show that it may not
readily be seen as saying more than an eabéder in Lubangathat the Appeals Chamber
was reiterating in the main text and footnote 83haf Mbarushimanajudgment. And that
earlierobiter in Lubangawas this: ideally, it would bedesirablefor the investigation to be
complete by the time of the confirmation hearifiy[Emphasis added.] So, what was
effectively expressed in thebiter in Mbarushimanais no more than a reiteration of the
continuingdesirability of thatideal situation. Thatlesirability and theideal that it sponsors
do not, of course, easily attract variant opinidime difficulty arises mainly when such
desirability of the ideal is sought now to be camwe—through the backdoor—into a hard
norm that is clearly aimed at limiting prosecutbrimvestigations conducted after
confirmation of the indictment: a limitation thatag already clearly considered and clearly
rejected by the Appeals Chamber, as will be seg&h ne

90. Indeed, the limitation that my colleagues seekoster is not easily achieved as a
matter of law. It has been specifically consideagd rejected—by the Appeals Chamber.
This is seen in the pointe@dtio decidendiof the Appeals Chamber in thaibangacase.
There, an appeal had been engaged against thevifajlspecific ruling of the Pre-Trial
Chamber, saying: ‘the investigation in the eotr case must be broughtto an end by
the time the confirmation hearing starts, ringrexceptional circumstances that might

justify later isolated acts of investigatiéhln a straightforward reversal of that ruling, the
Appeals Chamber held as follows: ‘the Pre-Trial @bar erred in finding that the
Prosecutor’s investigation in respect of Mr Lubaimyalo must be brought to an end before
the confirmation hearing, barring exceptional ansances that might justify later isolated
acts of investigatior®* To be clear, the Appeals Chamber held that theTHaé Chamber’s
ruling was improper: whether as regards condugtost-confirmation investigations outside
the frame-work of the charges in the particularecasder consideration, or as regards post-
confirmation investigations relating to the prosému of the charges in that ca&eAs
regards the latter in particular, the Appeals Charmtibserved as follows: ‘The duty to

9 Ibid, footnote 89 referring tBrosecutor v Lubanga (Judgment on the Prosecuameeal against the
decision of Pre-Trial Chamber | entitled “Decisi@stablishing General Principles Governing Appliceis to
Restrict Disclosure pursuant to Rule 81(2) anddiihe Rules of Procedure and Evidencd&dted 13 October
2006 [Appeals Chamber], para 54.

8 prosecutor v Lubanga (Decision Establishing Genéanciples Governing Applications to

Restrict Disclosure pursuant to Rule 81 (2) andd#bhe Rules of Procedure and Evidendaded 19 May 2006
[Pre-Trial Chamber I], para 39.

%1 Prosecutor v Lubanga (Judgment on the Prosecuamieal against the decision of Pre-Trial Chamber |
entitled “Decision Establishing General Principl&@overning Applications to Restrict Disclosure puastto
Rule 81(2) and (4) of the Rules of Procedure ariddfice”), suprg para 49.

8 |bid, paras 50—52.
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establish the truth is not limited to the time lvefthe confirmation hearing. Therefore, the
Prosecutor must be allowed to continue his invatitg beyond the confirmation hearing, if
this is necessary in order to establish the triithis is confirmed by article 61(9) of the
Statute, which stipulates inter alia that the charghay be amended before the trial has
begun. As the Prosecutor rightly pointed out, thidicates that the investigation does not
have to stop before the confirmation heariffgSuch a clear statement imaio decidendiof

the Appeals Chamber is not readily overridden lgyrttere fortuity of a non-essentiiter

in Mbarushimanaaddressing a question quite different in orieotati

91. To be sure, the view that tbbiter dictumin Mbarushimanasignals a change in the
jurisprudence in a manner that reverses ridt& decidendiin Lubangais made more
implausible by the persuasive authority of thesprudence in international criminal law
regarding the expectation that an Appeals Chamhbrfelow its previous judgments,
barring exceptional circumstances clearly arti@dain ample reasoning. IRrosecutor v
Aleksovskithe ICTY Appeals Chambedreld that it should only ‘depart from a previous
decision after the most careful consideration eenlgiven to it, both as to the law, including
the authorities cited, and the facdt.in coming to that conclusion, the ICTY Appeals
Chamber recognised that ‘the principles which upitetthe general trend in both the
common law and civil law systems, whereby the hsghmourts, whether as a matter of
doctrine or of practice, will normally follow theprevious decisions and will only depart
from them in exceptional circumstances, are thedn&® consistency, certainty and
predictability.®® Clearly, the circumstances and terse contentefitbcussion implicated in
the obiter in Mbarushimana—certainly its lack of any advertence to ttaio decidendiin
Lubanga—reveal nothing at all about ‘the most careful ¢desation’ given to the reversal of
the clearstare decisi®f the Appeals Chamber ltubangadeclining the idea of limitation of
the Prosecutor’s right to conduct post-confirmaiiorestigations.

92. In the end, the Appeals Chambe&dso decidendin Lubangaremains the controlling
law—and sensibly so. According to an epistemoldgimlaservation from Stanley Fish:
‘Technical knowledge, divorced from what it is soppd to be knowledge of, yields only the
illusion of understanding® Although not made in the specific context of Pssfer Fish's
legal profession, the thought has parallel valuinéowork of judges and particular relevance
to the present discourse. For, it may be readigeol®ed that technical knowledge of discrete
legal precepts, divorced in their application frdme real or the human purposes of the law,
yields merely the illusion of justice. The judiceterprise is chiefly the search for the truth:

8 |bid, para 52.

8 prosecutor v Aleksovski (Judgmedéted 24 March 2000 [ICTY Appeals Chamber] par@ Bee also
Prosecutor v Perigi (Judgmentdated 28 February 2013 [ICTY Appeals Chamber] Bdra

8 Aleksovskipara 97.

8 Stanley FishHow to Write a Sentence and How to Read (v York: Harper, 2011p 19.
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in this Court it is the search for the truth aboutimaginable atrocities that deeply shock the
conscience of humanit§” The requirements of substantive justice do nat tresily permit a
Trial Chamber of this Court to reject the fruitsaof investigation in the judiciaearch for
the truth mainly because of when the investigation was ootetl.

93. Indeed, the wisdom of th&tio decidendiin Lubangathat sensibly trains focus
primarily on the importance of the search for theh is amply borne out by the further
consideration that it will presumably be a develepirto be welcomed by the Defence if the
post-confirmation investigations produced exculpa&vidence that induces the Prosecutor
to withdraw charges against an accused. But itoisemsy to accept a rationalisation that
would encourage post-confirmation investigationsgorposes of exculpatory evidence, but
discourage it for purposes of incriminatory evidemnt a manner that is not clearly connected
to any prejudice to the accused that the grantarertime could not cure.

94. The right remedy then will seldom be to forltice use of the further evidence
resulting from the impugned investigation, whereciear prejudice to the Defence has been
shown such as is beyond reasonable cure by thé gfamore time. It must specifically be
stressed that the correct remedy is hardly dictgexgberly by mere feelings of judicial
displeasure, with little or nbona fideconnection to proven prejudice to the Defenceeéut)
as a matter of substantive justice, judicial digplee that is allowed to run with speed in
circumstances such as those now in consideratios the undesirable risk of just as quickly
outpacing both the actual evidence of prejudicegh® accused; and, ironically, possible
forensic advantages for him or her, were the casetb discourage the Prosecutor from
conducting post-confirmation investigations thatynveell result in exculpatory evidence.
True justice then quickly, too, becomes the realelty. The table below may illustrate the
point.

Investigation DCC filed Charges confirmed Investigation continued Trial starts

Investigation Investigation continued DCC filed Charges confirmed Trial starts

95. The illustration above depicts the progressibprosecutorial and judicial activities
in two cases, prior to commencement of trial. Tinestigations in both cases begin in the
same time period (Period 1). Both trials also starvirtual tandem, in Period 5. But, the
difference in the progression of both cases ocoeteeen Period 1 and Period 5. For Case A

87 See the preamble to the Rome Statute.
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(the impugned case), the Document Containing therd@ds is filed immediately after Period
1—that is, in Period 2, when the Prosecution féelsas received sufficient evidence to
obtain confirmation. Hence, the charges are comftlim Period 3. But the Prosecution feels
a need for further and better evidence, and sorogey investigation during Period 4, after
confirmation of charges.

96. In contrast, in Case B (the model that my egjiees may consider the ‘ideal’ case),
the Prosecution does not file the DCC during PeBipthough there is sufficient evidence to
confirm the charges. Instead, the Prosecution &s®d 2 to continue investigating for
further and better evidence. Having obtained sucthér and better evidence, it finally files
the DCC in Period 3. Charges are confirmed in BedioAnd the trial is promptly scheduled
to start in Period 5—the same period that Casesthgduled to start.

97.  Without a doubt, the picture shows Case B ashntine tidier case in its progression,
purely for purposes of judicial case managerfitmind it would be inconceivable to
contemplate suppressing the product of ‘Investigatontinued’ in Period 2 in Case B. But
that picture, as it were, presents no compellimywof a substantive reason that the product
of ‘Investigation continued’ should be considered $uppression in Case A, merely because
it was obtained in Period 4, in violation of juditisensibilities as to a tidier manner of
conducting a prosecution.

98. Quite naturally, objection may be registeredimagt the foregoing argument: to the
effect that the reason for desiring to suppresptbduct of ‘Investigation continued’ in Case
A may not be ‘merely’ because the further evidewes obtained in Period 4 in an untidy
way, rather than in Period 2. Still, the objectisiti not diminish the force of the argument
against suppression of the evidence, for the foligwreasons. First, unless a clear
demonstration of prejudice is shown, nothing compal change in the view that the
suppression results ‘merely’ from the fact that filmther evidence was obtained in Period 4,
rather than in Period 2 as the period consideredemble to the judges for purposes of
further investigation. And, second, even when cl@ajudice to the Defence is established,
the suppression may still remain unjustifiable,essla compelling reason is shown that the
trial commencement date must remain immovable moBe&, rather than suitably adjusted to
a later period in order to provide the Defenceftiither time they may reasonably need as an
incident of the Prosecution ‘Investigation contidu& Period 4.

99. It is further to be considered, as a mattepaicy and practicality, that a rule of
limitation that engages the question whether that-ponfirmation investigations in particular

8 But the model of Case A may have other salutahyesthat are not as readily achieved in a CasgeBasio,
such as the need for an earlier judicial intervanin an effort to arrest deteriorating peace aswisty.
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circumstances had resulted from what my esteemiézhgoes describe as lack of ‘proper’ or
‘thorough’ or ‘full’ investigation is not easily iplemented. Contrary to public policy, it will
merely invite needless interlocutory litigationpesially as to what amounts to ‘proper’ or
‘thorough’ or ‘full’ investigation. The determinatn of the question will necessarily require a
judicial inquiry as to the proper standards of pmsgorial investigations; and, whether those
standards were complied with in the complex andedacircumstances of particular cases.
The question is necessarily provoked as to whaildhoform the judicial appreciation of the
correct standards. Will it be judges’ own provepenence as expert investigators of serious
crimes? Or will it be the views of opposing partie®r will it be the views of expert
witnesses specially called to answer the questfom@xpert witness will necessarily have to
review precisely all that the Prosecution did ieithnvestigation and will write an expert
witness’s report to be considered by the ChambpartAfrom the complexity alone of such
an inquiry, and the question whether it enhancdsraters efficiency in the judicial process,
there is also the matter concerning whether theliipgcan even be conducted properly
amidst questions that will inevitably arise as regaprotection of the legal professional
privilege that may prevent such an inquiry fromngeconducted meaningfully. This is all to
say, the ‘new’ legal regime that my colleagues mlige to see in place is easier to write on
paper in conclusory judicial dicta than to implemienpractice.

100. In the final analysis, it is readily acceptbat prejudice to the accused may be
occasioned where an overwhelming tranche of thiesfof late prosecutorial investigation is
dumped upon the Defence. The prejudice will speaktelf if there is inadequate time—
reasonably considered—for the Defence to take thwe imformation into the stride of its
case. And the limitation on the Prosecutor’s apiid use the new material is self-evidently
engaged, if provision of more time to the Defereaeither reasonably possible nor in the
interest of justice. Beyond those constraints, sees little justification in limiting the
prosecutorial right to post-confirmation investigas as a matter of general principle that
would permit such investigations only in ‘excepabgircumstances’.

CONCLUSION

101. In conclusion, the complaints of the Defeneeveholly understandable. They are not
brushed aside as merely fanciful. The right reagunswever, is not to refer the confirmation
decision back to the Pre-Trial Chamber or to irdatk it or to stay the proceedings. In
particular, the complaints do not implicate miszaye of justice or impossibility of a fair

trial, given the remedial ability of the trial pess to deal with such matters within its own
remit. In this connection, we must heed the coun$ehe lllinois Supreme Court in their

following observation: ‘The most important protectifor an accused in [the adversarial]

No. ICC-01/09-02/11 34 1 May 2013



|CC-01/09-02/11-728-Anx3-Corr-Red  02-05-2013 35/35 FB T

system of law is a fair trial itself,” and not pratted litigation about the confirmation
proceedings. It is a counsel of efficiency and gpolicy that is not prejudicial to an accused
person in any real sense of the idea of prejudice.

102. | believe that a reprimand to the Prosecuttonwvarranted and sufficient for the
disclosure failings revealed. But, the applicatém related requests are rightly dismissed in
all other respects.

Dated 1 May 2013, at The Hague

v

Chile Efoe-Osuji
Judge
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