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Avocat aux Barreaux de Bruxelles, de ~inshasa-doq~R,qt Consgil prPs la Cour ; I 
penale internationale a La (&*-Bas) q/. dj' 2s,: 2. 

Rue de Ganshoren 42-1082 athe (Bruxe!les) Belgique I 

JEAN-PIEFIRE K~LENOA KA~ENGI BASILA rn Avocat aux Barreaux de ~ r l x e l l e s ,  de K~nshasa-Gombe ct I 
I 

Conseil pres la Cour penale internationale a La Haye ( ~ a ~ s - ~ a i )  pm. de Ganshoren 42-1082 I 
Berchem-Sa~nte-Agathe (Bruxelles) Belgique ? 

t , , 2 > , : b  i t 

_ , ,__ .. . ..- - _.----- --- - - . - -' 

La F-laye, le 3 1 ma; 201 1 

Section d'appui aux conseils de la Cour ptriale intenlationale 
Maanweg 173 

La liaye 
Pays- Bas 

A LA BIENVEILLANTE ATTENTION DU CHEF DE SECTION D'APPUI AUX 
CONSEILS 

Mesdames, Messieurs, 

Concerne : Votre dkision rtf6rencCe CSS120121237 du 25 mai 2012 

J'ai I'honneur d'accuser riception de votre lettre kferznc6e CSS/2012/237 du 25 mai courant. 
qui porte en rtalitt sur le congtdiement des membres de I'Cquipe de dtfense de M. Mathieu 
Ngudjolo Chui a la fin du mois de juin 20 t 2 a I'exception du conseil principal que je suis. 

Cette decision ne peut que surprendre et etonner etant donn6 le fait que la phase procks 
continue son cours et que la prCsentation des conclusions finales ne coi'ncide pas avec la fin de 
cellz-ci. Dans sa decision numbro ICC-0 1104-0 I /06-2800 du 30 aoi t  20 1 1 ,  la Chambre de 
premiere instance I. dans I'affaire Letbangu, a clairement difini le procks, insist6 sur les droits 
de I'accuse pendant la pCriode qui suit les plaidoiries finales et prescrit un certain nambre 
d'obligations auxquelles est tenu le Gref'fe, dont celle de consulter la Chambre avant tuute 
decision de ce genre. 

Ci-aprts, dans ses passages les plus significatifs. cette importante dccision dont je vous priz 
de trouver copie e n  annexe de la prtsente. 
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Traduction libre de la dkcision de la Chambre de premi6re instance I - analyse et 
conciusions de la Chambre 

(! I.: Analyse el Conclusions 

42. Les quesiions qui se posenr tuns cette demnnde sont : 
i) Qetels sont les droits de l'accus& en ce qlli concerne I'awi.~tance juridique pendant le 
procts ? 
ii) Que constirue la fin du ({ procts a :' 
iii) Le.7 riductians de faille des Pquipes dc. ci4fen.r~ tli des ressourr,e.s ddisponibles privtres par 
le Grefft., entre les plrridoiriesfinales et la Decision de I'urticle 74 du Statut, enfreignent-elips 
le droit lie 1 'accuse' u une dkfense q'f?cace, con forrntmenr a I brticJe 6 7 du Stlrtur 

43. Tout au long du pro~'Ps, l'accuse su voit garalrtir des droits inviolubles, comacrhs h 
1 'article 6 7 du Srarur, et incluanl le droit de disposer du temps et des ,faciditt;s necessaire.~ a la 
pr6paraiion de sa dkfense et de .w ,faire atrrib uer d 'ojJ;fice un conseil pur la Cour si  I 'intiret de 
la justice 1 'exige, el sans@is s 'il n 'a pas les moyens de le re'rn~mnirer (Article 6 7{1)(b) and (dl 
d Smr~t) .  

44. L,a Lbur esr lide par ces druits dt. I'homme fondamentam i/e I'accusi, tels qu'ilr sont 
e'noncks ci I 'article 67 du Stu~tlt et des inslrrrrnenfs internationaux des droits d~ I'hor~artle. Par 
constqtrenl, toute dec,ision prise par la Cour concernan! I'nsstslance juridique cru bPn@ce de 
Ih.ccusi doit avant lout Clre fond& sur ces droits fondntnenlaux, en rnClue lemps que sur le 
principe de bnsc de 1 '&quite'. 

B. Le droif Q bine'ficiirr de I'ussistance d'un conseil pendant le procks 

45. L 'accusi bPn(fjcie d'une defense efective pendnnt tout le long thc proc2s et4jusqu'd ctltte 
date. La Partie Vi du Sic~ttlf de Rome, inlitul&e (( L E  PROCES )), conrnlence pur 
I 'assign~lt ioduttribution u'e 1 'affa ire u une Clinm bre de prerrziere instance, conjormiment u 
I'urticle 6413) du Stailtf, et prend fin avec la sentence qlri est prononcie si I'accusi esl 
de'dari coupable (article 76 du Smut)  er de toure rt;paration gui peui Ptre a~tribuke (or-lick 
75 du SiatuO. P~ndunt le proct.~, il y a pIrr.rieetrs itapes distincles (au moins polentie/lemen$ 
qlae 10 Charnbre d~ premjkr~ instance dew0 traiter, comme Ies procidures qui pourraient 
suiw-c en cas d'aveu de culpabilite' (Avli~.Ie 65 du Statut), la prksentntion de lu preuve danr 
i'affaire (Article 69 cilr Statut), lu participation des ljictimes (Article 68(3) du StcltuO, ef kr 
(feeision dc la Chambre de premiere instance rendue au tifre tie i'urriclt. 74. 

46. JI est rappelk que conforme'meplt cj I 'article 8 1 du Sta~rlt, la de'cision de la Chambre de 
premiire instance rendue au titre de I 'urticle 74 peulftlire l'objet d'un appd par d 'Accusation 
ou par l'ncczts& (s 'il est de'clave coupable). De plw, toute sentence prise par la Chamhrr de 
premi2re instance sur In bnse de /'article 76 du Statuf peut kgalement &re conie,~tt;e en appel 
yor I 2ccusation ou I 'individu diclal-h coupublc. Enfin, er cunfirmPmenr d I 'czrricle 82(3) du 
Slcrtut, une ordonnnltce prise par Iu Chambre de p r r m i k  ijlslance sur lu base de l'article 75 
du Sratut esr st4sceptible d'nppd pur les reprisentunts ligarcx des ~~ictimes, la per.ronne 
condcrmnte, o u le propriktuire de bonne foi d'lcn bitln affect& pur I 'ordonnunce. 
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67. Selntr In Chambre, et comme i-ela appilrcrit dans la structure du Stotut dtl Rome, le 
(( Proc2.s N, (t L n procedure au proces J), nu N les d & b ~ t s  mr proc6s M, premrent seulemenf Jn  
qtrand les dicisions des arficles 74, ' 5  eet 76 on& CIP rendues, x i  nic~ssatre. C'est seulenlent 
apris cela qtre In Chambre de premikre insrance mrra cesse' son iravail le plrrs imporrant. 
Toute proddure qui pour~dii  suivre relgve Je la Chambre d'appel sous la partie VIII du 
Slatui. 

48. Suns prijudice des droits de I 'ucc-us& pendant la phase d'appeJ, uu tttoins jusqu 'h la-fin du 
procis (teble grte dkJni ci-dessus), il e . ~ t  protkgi par l'article 67 du Statut, ct ses droits ne 
doivtnt pas Ztre r'brtlnlis i cause d 'une &ape particuli4re du pracGs comme la prksentairon 
de ln preuve ou des diclarutions~finnles) yui s'est termin&. 

49. I1 esr sign ficatf que In Chutnbre de prernib~e Instance I rr difermiriu' a une phcrse pricoce 
qrr 'elle tiendrail une audietwe skpuree stcr kr sentence si I 'accuse' est dic/nri ccquble. POUP' 
firriver h cetie position, la Chambre a crbordi/analy,st; I 'nrlicle 76 de la maniere suivante : 

[...I Compte tenu des queslions d'equiti el des principes q ~ t i  prbvalent, la Charnhre 
seposer ... se pencher sur toutes Ies regugtes qui ~eronr~fnites en ce qui concerne la 

Jxation de lapcitle, el va se pencher sur le fond de In question et suggkre qtie cela soit 
fuis pendunf /e procis plurdr que lors de la tenue d ' m e  uudience distincte. Deer 
enqu8tt.s seront ja i ts ,  au cus par cus, et I'cxumen sera foit en jonction des dfl-rentes 
dPpositious des temoins. El la U7nm hre va gurder h l'e,~prir la nices~itk d 'Pvirer. des 
doubles enrplnis ou d'ctvoir ir iviter que des personnes qui ne viveni pm a La Huy~,  
qui vivtlnr en RDC, uien f fi revenir plusieurs ,fcri.~> tout en s 'assrlr-ant du respect dcs 
droi~s de l'accuse' u un procts iquitabl~. Ii y aura, quoi qu'tl en suit, une rrudience 
disrincte pour fixc~r les peines si l'arrist; devait Btre reconnu coupable d'une ou de 
plusieurs charges el. con for me me^! u cela, les e'/ke'ments de preuve semnt produits a ce 
moment-lG au lieu qu'il.7 ne le snient pendanr le procis. Iirclnscrit d'audience du 25 
rlo~lrmbrc 2008. T-99.p.36-37). 

SO. De plus, l'article 75(3) du Starur n~-corde un pouvoir ~iiscretionnairr ii la Chanlbre en ce 
y u i  concerne In sollici~urion des observations de In personne condamnie, des viclimes et des 
autres persomles concernkes ou Efats. 

51. 11 ressorl de ce qui prgcede qque si lJaccus& esi dkclard coupable, lies audiences 
.~upplkmentaires ardront lieu au sujcf de la sentence et dc la riparation. 

52. Au vu ciu sysstGrne d 'aide juridique de la Colrr. fournie par le Greffe, iil n :y pus de refkrence 
explicife a la possibilirt! d'audience su~~plimentair~ relative ii la sentence ort u la rkparation 
apris la dicisioj~ dt. 1 'article 74. La cihci.fion du Grefk du 22 juillet rifere ou paragraphe 29 
du rapport ICC-.4,SP/6/4 dafP rlu 31 mai 2007, qzri-ft i t  partie d'zm documerrt dkcrivmat le 
systime d'uide juridique exisr(mt et des amendtl~nents proposks qgui s ]v rattachenr. Bien que !u 
phase ( I t  reparation est aborde'e dans le conlexte de 1 'aide juridique pour les reprisentunts 
legam des vicf imes, ill situation de la difense n 'est pax et~uquie. De plzis, il n 'y a pas de 
refirenre a une possible phase de sentence. De mmiGre similaire, l'annexe I<  a luqlcelle 
s 'esr rifire' Ic GrefSe, n 'envi.mnge pas la phase du prononck de la sentence er de la riparnrion. 
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Par con.sbquen/, partan1 dlr .fair que ces documents anuxylrels se rkifere le Greffe pour just$er 
sa de'cisiojr de riduire l'ussistance jurirlique de I'uccusP n'incluent nrccune considkrarion ni 
nnalysc sur ces potenlielles pilases d~k~isives du procis, celcr limi fe let rr imp or tun^-e/influe~rce 
sur la dkcision de Z~ir Chambre. 

C. R&solufionfle'pntise d la prisetr fe demande 

53, La Chambre r~drnet que I P  Greffe a ale rnand~~f d'assurer y ue des ressources limities de la 
Cour, dans la mesure oic elles sonr sous sa responsa biliti, sso icnt admini.v&ies prudemment. A 
cei kg~rd, il eel important que la section du greffe, qqui a autorif P dolts ce domaine, garantisse 
que les fonds d ~ >  lu Cbur ne soienl pas gaspillr;~. Cependunt, la con.~id~ration qui donline dans 
ce contexle esr le droit de l'nccuse' u un procis tquilable sous l'article 67 du Sfatut. 

54. Dc plus, il est nkcessaire d'obsciver que la garantie h un procis &quitable est, en essence. 
un ele'ment intiispensable de In justice intt.rnatio~~ale. Ce c h i t  de l 'homme jb~tdumenia/, 
reconnu in~crnationalement, tel q ~ ' i 1  est oonsacrk dutrs le Siatut et dc1n.y les instnlments 
internaiionaux de.7 droirs de E'homme, ne peut pas Prre vide' et ceriainement pas srrr la base 
d 'un rapport pripure' par I ~ s semb l i e  des Etuts parties Oes Ajustemenrs). ,Si /e droit h une 
defense eflec five est enfreint, un proces kquitubte pour Z'acnaP n 'est pl~rs possible. 

55. Ces ddcisions sur I;lllocarion de ressources doiiltlnt Btre spPctfiques a I 'affaire. Duns etne 
hypothhe extrime, si la p&iou'c? entre Ies conclusions finaltls e f  la dicision prise sur !e 
fondement de l'ur!icle 74 ci de fortes rl1m7ces dY2tre longue (approximotivel~lent 12 mois), il 
est prohable que I'assistance juridique fournie u lu dqense, doit itre, au moinspolrr un temps, 
rktluite de manikre significative pendant ce qui yourrait drrr une pkriode de cr gestation ~j 

paiw toutes lrs e'quipes dnm crrre itape du procts. Ccrpentdant, mkme duns cette sirzration, le 
Gref i  doif garder en tkfe que rro rc~?er Ies jdurs membres de I ' i q t t i p  de d(fense pour la 
pkriode suivant la Dkcision de 1 'article 74 peut pretzdre deux h trois mo is. 

56. A l'aufre extrzme, s'id p a de fortes c.hances que la L'l~nmbre prennt. une courte phiode 
pour rerldve la dicision de 1 'article 74 upris Sex C O ~ C ~ U S ~ O ~ S  .fiPlnles (opproximotivement 4 
mois), le Grefe do it mesurer les avantagcs financiers u Pconomi.ser des uessources en 
dissolwnt 1 'Pquipe de dif~n.re ji-rce au houleversemeni gtri sera causk lor1 des prockhres 
suivunres une fois ql4e la cihcision de 1 't7rticle 74 aura hlh transmise. C'eci ne suggire p0.r que 
les prockdures suivclnt la de'cision dc 1I'~rficle 74 -- c lest-a-dire soars I 'arricle 75, 76 ou 81 dl4 
Slatut - ne'ces.sitent irlevitablement le mGme niwuu de ressources que celrri requis pendunr l r i  
phcrse ante'rielire la d&ci.rion de 1 'ovticle 74. Dons ~ P C ( U C D U J I  de cas, I 'inverse est 17rui. Le 
niveau de ressources allouies a lu definse ayrh que lo dicision de I article 74 a dc' rendue, 
sera ir~kvitnblemen~ une dkrerminolicrtt spe'cifquejaite selon une npproche au crls par cas. 

5 7. En metrant en bal~irrre les possihles economies de la dissolution de I 'equipe dtj dkfense el 
la p?r.~urbcrtion des procidures srtivantes, /a r2g l~  150 du Rbglemenr Ile proct;ciure et de 
prctnle eet d&ci,s.ive. Si la cle'cisiolt d 'une Chombre de prerniirc~ insrance Arricle 74 du Statu! 
fair 1 'objet d'urr appel, In demande doif Btre Jcrite dans Ic dblai de 30 ~ O U V ~ F .  I1 seraif, ,selon 
toure prohubiliti, int;quitable envers 1 uccuse' de dissouu',.~~ son 6quiye de difelrse a la suite 
d ~ s  conclusions finales, luissant zr~ l  seul conseil principal, t i 1 1  nrsistant juridiym el un cuse 
manager, qui devraient - selon 1 'issue de lcr De'cision de 1 'article 74 - rrcruter une nouvelle 
e'quipc et tlnvoyer la demande d'oppel h n s  le d h i  de 30 jours. Zl est consfr~le que 
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I 'Accusation sem inkvitabltpment duns une position beutccoup plus avfln!ugeuse, puisque le 
Procureur nest pas duns I'obligation de licencier dir personnel d l'issue dt.s conclusions 

jinrrles. 

58. 11 s'en suit qu'avant que toute dicision soit prise par le Grefe,  il doit consulter la 
Chambre pour qu 'un programme soil e'tabli, et qrri serrx sans nu1 doufe rkvisk et re'actuali.~b 
selon I1m!anc&e du [ravail dtr In Chambre. Le.v principes conlposutzts sont : il que le C;rtTffe 
assure que I 'kquipe d 'une taille suflsanre rmte en place potrr s 'occuper du travail en suspens 
pendant certtl pkriode (cela peui varier, rout dPpend du travail concer.rrk) ; ii) si i'dquipe de 
dkfense et E'assistnnce juridique sont riduites, surn lo base d'une consultation de &a Chambye, 
le Grejfe ddoit gumntir qu 'un nverlissernent/avis sufjsunt suit donne' au coliseil princ iyal sur 
une date ayyroxinacrtive de la de'cision de I 'article 74 pour qzae des membres s~cpplkmen faires 
de IJiqu@e (dans la nmsure oh its s o ~ t  necessaire,~) puissenl Ztre au moins iden!$&, et dons 
la mesure uppropriie, efre recv~itis en avrrtrc-e ; el iii) en iotrte circonslrmce, la Defense ne 
doit yos 2tre mi.w en sillrnrion de priparer des concltcsions sur In sejltmce, riprotions ou 
pour un nppel, avcc un court dklai d 'une durde irroisolvtnble (30 jours pour I 'uppel) aver une 
kquipe dd dkfense inadkquate. 

59. 11 ,y a une vuribtk de ~ciches que la difeertse devra entreprendre e n w  les di bar.r.Jnam et la 
dicision de 1 'article 74. En particulier, la rkvision dcs cornpies rendus de 1 'uffair'airc a$n de 
pubher la version publique drs procedures er des comptes-rendus d'audience, est un exercice 
qui ne'ces.vitr beaucoup de [rmps. De plus, et sans prijtrdice de 1 'issue de lo dicision de 
I 'article 74, 10 Chamhre esf dJuvis gutJ toute i yuipe de dcyense conscienciewe dam ccps 
circonstances pr2tera une attention mkticuleusc - dans la mesure du possible - aux prochairtes 
4tupes des procidures. M6nw si cela est diiffi~aile u prkdire avec precision, la Chambls estime 
que pour que la dhfense rrccampli.~se correctement ces tciches, celu exige ap~wo.~imaiivement 
la mime longueur dr temps porcr que lu Chambre rende sa riclision de 1 'article 74 (hien que 
cerie estirnalic?n esb l~ravisoire cr sujetle u rkvision). 

60. En consiquenre. comnle cela a PIP demand&. I 'accusk doit i ~ v e  reprisentl: par urte kquipe 
cornprenanl un conseil principuI, M I  co-conseil, e f  deux assistants juridjques pendwzi la 
periode priciu'anf In dkcision de l'arricle 74. D2s lors, la perturbution potentielie de la 
procidure et les drfjculfks qui puurrrri~nt Ptre cau.~ies au stade d 'appel si In pruposiiion 
alfert7ative du Greffe est appliquie, son1 disclctobles. 

61. La Ch(~rrrbre anticipe le,fait que 10 dicision de I'arfi~~lc 74 seru rendue dam la trunche de 
temps spicrfike plus haut au prrrupophe 56. Dons le c o . ~  oic ce p r o p m m e  est sujet nu 
chm~gement lo question sera so tilevee avec le GreHe et la D<fi nse. 

62. Le Grtrffe auro besoin de riexam ir~er les besoins d41 la Difense pour ce qlti est de l 'espace 
cJe bur~au mis u disposition u In IuntiPre de cerie Dkcision. 

63. La Chnmbre, conj~rrndment a la norme 8314) du RPglemenl de la Cour, annule In 
Dkcision du G r e  du 22juillet et ordonne au Grefft. cie : 

a. conserver I 'Pquipe de defense de Mr Lubanga tel que propose' par. !Witre Mcrbr'lle, a savoir 
le conseil principal, le co-conseil, et I P S  cleux assisrunts juridiqrtes, jwqu 'a ce que le Chan~hre 
rende ses dkci.rionspvises sur les urticles 74.7.5 er 76, [...I ; 
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b, msurer que tous les m~etnbres de l'e'quipe de difense contitlilent d'avoir le pkin accBs 
Plectronique a Ieurs dossiers er flux pre~rves dt. I 'affaire ; 
c, reexaminer Ies besoins de I'Pqrripe de d{finse ; et 
d. assurer q ue 1 'e'quipe de defense continue d'u~wir accis a I 'accuse' au centre de ditentic~n 
sur bu.vc privilkgiee. N 

11 suit, manifesternent, de ce qui prCci.de, que votre decision n'a pas du tout tenu compte de 
cette importante decision de la Chambre de  premiere instance I dans l'affaire Lubanga. Ceci 
est tres regrettable dans la mesure oh les equipes de dtfense evoluent toutes dans le m&me 
contexte procedural. 

Et comme vous le savez, en date du 30 mai 2012, j'ai introduit un nouveau plan d'action pour 
la piriode allant du 1" juin au 3 1 dicembre 201 2. J'ai en mCme temps, et a la  meme date, fait 
parvenir i votre Section le bilan d'action relatif au plan d'action de dicembre 201 1 A mai 
2012. 

I1 ressort de ce tlouveau plan d'action que 1'Cquipe de dkfense de Mathieu Ngudjolo Chui a 
encore fort a faire, le procks n'dtant pas definitivement termine i ce jour. Cette tquipe, 
contrairernent A ce que vous affirmez, n'enregistre aucune baisse substantielle d'activitts 
pendant la pdriode suivant les plaidoiries finales. lllustratif a cet igard notre nouveau plan 
d'action. 

En c~nsiquetlce, notre kquipe ne peut &re amputde ddz ses effectifs, le conseil principal seuI, 
base a Bruxelles, n'etant pas en mesure d'accomplir tous les actes que requiert la defense 
effective et efficace de Mathieu Ngudjolo. Comme I'a decide A bon droit la Chamhre de 
premiere instance I ,  la  phase du proces n'est pas achevte avec les conclusions orales des 
parties et participants. Le procts itant quelque chose de dynamique dont pcrsonne, meme pas 
les luges. nc maitrisent la suite des iv&lements, i l  nous parait essentiel que notre iquipe reste 
en place et puisse continuer a accomplir normalement les activitis nkcessaires a la dtfense 
des int6r&ts de notre client jusqu'i la phase d'appel, en gardant intacts ses effectifs, a savoir : 
le conseil principal, le co-consci!. les deux assistants juridiques et la gestionnaire des dossiers. 

Congtdier les membres de mon iquipe dans ces conditions alors qu'ils s'investissent a plein 
temps dans la defense des intkrets de M. Mathieu Ngudjolo ; qu'ils ont abandorltle teur 
cabinet respectif et leurs diverses activitCs depuis trois ans et n'entretiennent plus depuis une 
clientkle perso~lnelle ; qu'ils ont contracte divers engagements a La Haye ou ils se sont 
instal 16s et ob ils sont risidents me parait un traitement peu respectueux et injuste. 

I1 me parait aussi dkraisonnable de laisser les accks tlectroniques ouverts aux mett~bres de 
mon kquipe alors que vous vous proposez de les mettre dehors. 

Votre decision risque d'affectcr psychologiquement mon client qui a place toute sa confiance 
en une equipz multiculturelle belgo-congolo-franco-canadienne dont il est trks satisfait. La 
desintkgration d'une telle &pipe ne peut que nuire mentalement au client qui, dPja, est trks 
affectt par sa longue ditention et les pesanteurs judiciaires qui entourent le traitement de son 
dossier. Je vous rappelle que Mathieu Ngudjolo Chui est toujours prksumC innocent. 
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Pour ma part, tous les membres de mon equipe doivent rester en place. 11s doivent continuer A 
acceder A tous les reseaux dlectratliques de la Cour pour leur permettre d'assuret a notre client 
une defense de qualit6 et continue. 

Eu Cgard a ce qui prkckde, je vous remercie de rapporter les termes de votre dtcision sous 
rubrique dans leur intkgralitk et de permettre aux autres n~embres de mon kquipe de travailler 
en toute strenit6 avec moi-mime pour la dtfense des droits de monsieur Mathieu Ngudjolo 
tels que garantis 6 I'article 67( l )  du Statut de Rome. 

Par ailleurs, les tquipes de defense i la Cour penale internationale doivent 2tre traitees sur un 
mZme pied d'tgalid et dans le strict respect des specificitis propres B chaque affairc pendante 
devant les Chambres de la Cour. L'affaire qui oppose le Procureur contre rnon client, Mathieu 
Ngudjolo, comporte dix charges et charrie des problkmes juridiques aussi multiples que varies 
relatifs tant A l'affaire elle-m2me qu'a la gestion multidimensionnelle de la ddtention de 
I ' intkressk. Cette complexiri s'exacerbe davantage par la dimension du procks joint qui 
caractirise notre dossier et qui alourdit considerablement les charges de notre equipe. 

La prbente vau t donc recou rs gracieux. 

Compte tenu de I'urgence et de ['importance du probleme, j'espkre pouvoir compter sur 
vous afin d'y statuer dans les trois jours de la rkeption de la prksente. 

Je vous avise que, faute de vous y faire dans ce ddai, je  me rkserve Ic droit de m'rn 
referer a la Chambre de premiere instance I1 au cas ou, par votre mutisme, vous 
maintiendriez votre decision de renvoi des n~embres de mon equipe alors que le procks 
n'est en realite pas encore termine. 

Veuillez agrter, Monsieur le Chef de Section d'appui aux Conseils. I'assurance de mes 
sentiments de parfaite considiration. 

Jean-Pierre KILENDA KAKENGI BASILA 

p,i. : copie de la decision ICC-01/0401106-2800 du 30-08-20 11. 
7 

m TeIephonejFax 0032 2 377 87 47. Portables: 0 0 3 2  486 747 801 e t  0032 488 877 129 = 
Numero d'entreprise: 08 17. 906. 275 . Numero d'un~te d'etablissement : 2. 180. 067476 

ICC-01/04-01/07-3304-Conf-Exp-Anx3    06-06-2012  8/38  EO  TICC-01/04-01/07-3304-Anx3      18-06-2012  8/38  EO  T

Pursuant to Trial Chamber II's Oral decision, dated 18/06/2012 , this document is reclassified as "Public"



Cour 
PBnale 
Internationale 

International 
Criminal 
Court 

Original: English No.: ICC41~04-Ol/06 
Date: 30 August 2011 

TRIAL CHAMBER I 

Before: Judge Adrian Fulford, Pmsiding Judge 
judge Elizabeth Odio lenito 
Judge RenC B I a m a n n  

SITUATIONIN THE DEMOCRATIC REPUBLIC OF THE CONGO IN 7HE CASE 
OF T H E  PROSECUTOR a.TWOMAS LUBANGA DMLO 

Public 
Decision reviewing the Registrfa decision on legal assistance for Mr Thomas 
Lubanga Dyilo pursuant to Regulation 135 of the Regdations of the Regshy 

No. ICC-011Wl/06 30 August 2011 

ICC-01/04-01/07-3304-Conf-Exp-Anx3    06-06-2012  9/38  EO  TICC-01/04-01/07-3304-Anx3      18-06-2012  9/38  EO  T

Pursuant to Trial Chamber II's Oral decision, dated 18/06/2012 , this document is reclassified as "Public"



DecisiodOrderlJudgment to be notified in accordance with regulation 31 of the 
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Victims Defence 
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States Representatives Amicus Curiae 
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Registrar Defence Support Section 
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Trial Chamber I ("Trial Chamber" or "Chamber") of the International Criminal 

Court ("Court"), in the case of the Prosecutor v. Thomas Lubanga Dyilo, issues the 

foHowing Decision reviewing the Registqfs decision on legal assistance for Mr 

Thomas Lubmga Dydo pursuant to Regulation 135 of the Regulations of the 

Registry. 

1. The defence requets the Chamber to review the 22 July 2011 decision of 

the Registry of the Court modlfymg the Iegal assistance paid by the Court 

to the accused from 30 August 2011 onwards, following the final oral 

submissions in this case ("Regishy's Decision of 22 JuIy"). As will be 

described in more detail Mow, the Registqfs Decision of 22 July purports 

substantially to reduce the resources available to the accused's defence 

team in the future. Specifically, the Registry proposes to cease dl 

payments to the defenm team as of 30 August 2011, save for lead counsel. 

In addition, the Registry has instructed the defence team to vacate one of 

the two offices it has been using at the Court 

2. On 5 August 2011, defence counsel informed the Chamber of the 

Regishy's Decision of 22 July and simdtaneously requested the 

Charnbei s permission to file a request for review under Regulation 135 of 

the Regulations of the Registry by 19 August 201 1. 

3. Bearing in mind the defence obligation to submit its final written reply to 

the dosing brief of the Office of the Prosecutor ("prosecution") by 15 

Email communication fmm the &fence ta the Chambcr through a Legal Officer of the Trid Chamber 
on 5 August 201 1. 
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August 2011, on 5 August 202 1 the Chamber granted leave to the defence 

to file any request for review no later than 19 August 201 1 .Z 

4. Qn 19 August 2011, the defence filed its request for review of the 

Registqfs Decision of 22 July pursuant to Regulation 135 of the 

Regulations of the Registry. This is andysed in detail below. 

5. On 23 August 2021, the Registrar submitted her observations in reply to 

the defence request.' 

6. The Registrar suggests that the defence request involves a &description, 

as well as a partial and selective representation, of the material facts, the 

relevant documents and the applicable legal texts. The Registrar submits 

that the defence request constitutes an "assault on the iegal aid system of 

the Court as a whole as established and approved by the Assembly of 

State Parties" ("ASP"). The Registrar argues that the request, if granted, 

will pose signibcant risks for the finances, the reputation and the 

organisation of the Court, and it is suggested it is in any event unjustified 

and unreasonable. The Registrar contends that her decision was intra vires, 

and it was taken with full respect for due process, in accordance with the 

Court's established procedures.$ 

' Email communication from the Chambtr to !he defence through a LegaI Officer of the Trial Chamber 
yn 5 August 201 I .  
Roquht dc Iu Wf~nse sollicitant It r&xamen de la dkision du Greffe du 22 jdld 20 I 1 relative A 

I'aide judiciairc accordkc B M. Thomas Lubanga. 19 Augwt 201 I ,  1CC-OlM1/0&.279O-Conf-Exp 
and cmnfidcntial ex parle Annexes. The cova filing and annex 1 wcrc reclassified as pub1 ic and annex 
4 was reelassifiFd as confidential an instruction of tht Chamba on 29 August 201 2. 
' Observations of the Registrar pursmt to Re~Iation 24 b h  of the Rtguiations of the Court on the 
"Rcqu&te de la Dtfenst milicitant It r6mamen dc la dtoi sian du GrefFe du 22 juillet 20 1 1 rclstivc B 
Itaide judiciPre =or& A M. Thomas Lubanga" dated 19 August 20 1 1, 23 August 20 1 1, ICC-0 1104- 
01/06-2793-Conf-Exp and confidential ex porle nnncxcs A and 8. 'lhe cover filing and annex B were 
reclavifid as public on instruction of the Chamber of 29 August 20 1 I .  

ICC-0 11060 1/06-2793, pagraphs 1-3. 

No. ICC-b1104al/06 4/30 30 August 2011 

ICC-01/04-01/07-3304-Conf-Exp-Anx3    06-06-2012  12/38  EO  TICC-01/04-01/07-3304-Anx3      18-06-2012  12/38  EO  T

Pursuant to Trial Chamber II's Oral decision, dated 18/06/2012 , this document is reclassified as "Public"



The Registrar indicates that at the beginning of July 2011, the case 

manager of the defence team contacted the administrative assistant of the 

Counsel Suppott Section ("CSS") to request a meeting with the Chief of 

M o n .  The case manager was informed that a meeting could be arranged 

with the "Acting Head of the Legal Aid Unit". Counsel for Mr Lubanga 

sent an email on 26 July 2011 to the Section Chief and received an "wt-of- 

office" message with the dates of his absence as welI as the contact details 

of the staff in charge during this period. On 15 August 2011, on his return, 

the Section Chief repeated the offer of a meeting. The Registrar contends 

that despite repeated invitations by the Section to discuss the letter of 22 

July 2011, the defence failed to contact the "Acting Head of the Legal Aid 

Unit" on this or any other matter. On 16 August 2011, defence counsel was 

contacted to arrange a meting with Acting Head of the Legal Aid Unit, 

but defence come1 indicated her preference to meet with the Registrar in 

person on 17 August 201 1 .6 

8. The Registrar submits that the Decision of 22 July does not add a new 

dimension to the legal aid regime for cases before the Court, but "simply 

entails the application to the present case of the texts and policies which 

reg& tes the Court's Iegal aid system".? The Registrar refers to Annex 2 of 

the Report to the Assembly of States Parties on the options for securing 

adequate defence counsel for accused persons ("First Legal Aid Report"), 

which contains the "Payment details of the ICC legd aid scheme", and the 

Report on the operation of the Court's legal aid system and proposals for 

its amendment ("Adjjtments").a The Registrar suggests that, contrary to 

the defence submissions, these documents have been prepared by the 

ICCO 1104-0 1 /0&2793. paragraphs 5.9. 
' LCC-01/WO1/06-2793, parepph 10. 

ICC-0 1104-0 1/06-2793, parsgraph 10, referring to d ~ u m e n t s  ICC-ASP13116 and ICC-ASP/6/4. 
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Cuurt and endorsed by the ASP and "form the basis upon which the legal 

aid system operats to date and which has not been amended ~fnce".~ 

9. The Registrar observes that in accordance with these documents, as 

submitted to the ASP, the trial stage of the case is divided into three 

phases: I) the first status conference More the Trial Chamber up until the 

commencement of the trial; 2) the commencement of trial through to the 

dosing submissions; 3) closing submissions up until the Chamber's 

decision (9). 

10, The Registrar contends that any additional raources by way of legal 

assistance to be paid to a defence team outwith the established scheme 

need to be the subject of a request for additional resources, under 

Regulation 83 of the Regulations of the Court ("Regulations"). The 

Registrar argues that she has no power to authorise payments in this 

context in the absence of such a request. The Registrar submits that legal 

assistance is not an automatic, rrd ififinifurn entitlement. Instead, the 

scheme is governed by established procedms, rules, regulations and 

limitations, Legal assistance paid by the Court covers only those costs that 

"are reasonably nemssary as determined by the Registrar for an effective 

and efficient defence" (Regdation 83(1) of the Regulations). The Registrar 

suggests that the resources requested by defence counsel are "above and 

beyond the resources foresen for this interim period under the Court's 

legal aid system, and in any event, m the bare facts simply not necessary 

for an effective and efficient defence"." The Registrar contends that her 

obligation to manage judiciously the funds allocated to the Court by the 

ASP for the purpose of Iegal assistance is consistent with the general 

No. ICC4l!OP-O3106 30 August 2011 
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obligation, under Article 67(l)(b) and (d) of the Rome Statute ("Statute"), 

Rule 20(2)@) and (c) and (2) of the Rules of Procedure and Evidence 

("RuIes") and Regulation 83(f) of the Regulations, to ensue that dl 

accused before the ICC receive appropriate legd assistance and support. 

The Registrar indicates that she has been willing to grant additiond 

resources to the defence teams when these have been jusaed and are 

reasonably necessary, in accordance with the relevant legd texts and rules. 

In the present case, she has issued four additional funding decisions 

amounting to a total of 441,161.35 Euros, and she has ensured that the 

defence team has been able to function at frtll capacity during the lengthy 

suspensions of the case, to the extent that this has been pos~ible.'~ 

12. As regards the composition of the defence team proposed by Me MabilIe 

(lead counsel, associate counsel and two legal assistants) for the period 

between the dosing submissions and the Article 74 Decision, the Registrar 

observes that the letter of appointment (Annex A to her filing) of the 

additional legal assistant dearly stipulates that this extends only to the 

end of the "closing arguments". The Registrar contends that the defence 

request violates the "concrete and well established components of the 

legal aid system" and "the express terms of the appointment of the 

additiond legal assis tan tJ1.13 

12. ltte Registrar submits that the resources allocated for the period between 

the dosing submissions and the Trial Chamber's Article 74 Decision is 

"correlated and adjusted in response to the reduced amount of work that 

is required of the defence team as compared to the triaI phase". The 

Registrar notes that the resources requested by Me MabUe would amount 

No. ICC-01/04-01~06 30 August 2011 
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to 38,951.95 Euros per month far counsel, associate counsel and two legal 

assistants, along with "compensation" for certain professional charges for 

cwnsel and associate 

13. Compensation is paid to counsel and associate counsel who incur 

professional barges arising from the management of their offices (if these 

sums are not already met by the existing arrangements] when counsel's 

presence at the seat of the Court for a period of more than 15 days is 

necessary because of judicial activity. This Registrar pays up to a 

maximum of of the individual's fees. The Regiskar argues that in the 

present situation, she cannot "liberally release funds under this head of 

payment in mntravention of the legal aid system when the judicial 

calendar or the realities and circumstances of the case do not justdy such 

payment, as is the case €or the interim payment between the closing 

arguments and the decision of the learned Trial Chamber I on the guilt or 

innocence of the accused".1s She indicates that compensation for 

professionaI charges will resume in accordance with the Court's scheme 

far legal assistance if there is an appeal (at which stage the team will be 

composed of counsel, one legaI assist ant and one case-manager ) . Ib  

14. In response to the "tasks that the defence team may perform after the 

closing argurnwts", as submitted by Me Mabille, the Registrar suggests 

that requests for any additional resources submitted pursuant to 

Regulation 83(3) of the Regulations (beyond what is established in the 

LgaI aid system) will be determined on their merits. The Registrar argues 

that the tasks described by Me Mabille do not justify the extent of the team 

proposed by the defence. The Registrar submits that defence counsel is 

" I C C ~  l/WO 1/06-2793, paragraphs 22-25. 
Iccd 1/04..01106-2793, paragraph 3 1. 
ICCd 1/0601106C2793, p m p p h s  263 1. 
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attempting to ex tend Iegal assistance "above and beyond what is foreseen 

under the Court's legal aid system on questionable, unfounded and 

premature grounds".l7 The Registrar contends that many of the tasks lis led 

by the defene counsel in her submission of 18 August 2011 fail outside 

the Cwrt's Iegal aid system; some are premature and speculative, in 

relation to the interim period between the closing arguments and the 

judgment; and the list contains tasks that experienced counsel should 

reasonably be expected to undertake. As to the request of the defene team 

to maintain two offices (whiIe all other defence teams have a single office), 

given the increasing number of defence teams at the Court, the Registrar 

argues that it is reasonable for the defence team in the present case to 

forgo one of their offices.1s 

15. The Re@ trar submits that the defence request amounts to a cost of at least 

42,951.95 Eums per month and it is suggested it falls outside the 

parameters envisaged by the Cwrt's legal aid systernI9 

16. The Registrar charaderises the request as a challenge to the Court's legal 

assistance scheme, by attempting to create a funding entitlement where 

none reasonably ehts (within the context of the established framework).m 

The Registrar contends that the principles governing the legal aid system 

(equdty of arms, objectivity, transparency, continuity and economy in 

implementing the Iegal aid scheme) shouid "not [...I b~ read selectiveIy 

and in vacuum to advance an interest when in [sic] suits, but ralher 

collectively and in line with the appIicabIe legal texts and polides 

" ICC-O1/0e01/0&2793, paragraph 37. 
la ICC-Ol/W-OI/O6-2793, pampphs 32-39, 

ICC-0 1/W 1/06-2793, p m p p h  40. The sum includw 4000 Euro for expenses of the defence tam 
in addition to the costs sp~cifted in paragraph 12 of this Decision. 
20 rcc-o 1/04-01/06-2793, para& 42. 
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concerning the legal aid scheme of the Court".n The Registrar suggests 

that if the request is granted, it would create a precedent undermining the 

"black letter of the law" that would be "inconsistent with the policies and 

practices of the Regisb-ar concerning legal aid, and would entail an 

interference with an ASP sanctioned legal aid scheme".= The Registrar 

argues that there is "simply no defensible legal or factual basis to support 

the Reque~t",~ and that legal assistanm paid to defence teams "should not 

be dowed to be exceeded by beneficiaries, who might use the mantle and 

threat of pseudo violations of the rights of the defence to coerce and 

extract additional funds from a publicly funded legal aid system when 

none are justifiably payable" .l4 

17. By way of a letter dated 22 July 2011 from the Chief of the Defence 

Support Section, the Regisby provided defence counsel with details of the 

extent of the legal assistance that it suggested should be provided by the 

Registry following the closing submissions in the present case on 25 and 

26 August 201 1 ." 

18. The Registry set out that the current Ievel of payments would be very 

sigruficantly reduced after 30 August 2011. The Registry referred to the 

 adjustment^^^ and highhghted paragraph 29 and Annex IV, which 

indicated that following the dosing submissions ody the costs of 

intervention by counsel will be paid by the Court. As a resutt, the Registry 

" lCC-0 110401/06-2793, paragraph 44. 
TCC-0 1/0401/06.2793, 45. 

a ICC-OI104-01/06-2793, paragraph 45. 
ICC-0 1/0401/06-2793, paragraph 48. 

is 1CC-Ol/OQ-01/06-2790-AmI. 
ICC-ASP16/4 of 3 1 May 2007. 
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indicated that it intended to cease all payments to the defence team, save 

for lead counsel (Me Mabille), following the closing submissions. 

However, in order to facilitate the organisation of the defence case files, 

the decision would only take effect on 30 August 201 X .Z7 

19. Furthermo~, for lead counseI in the period following the closing 

submissions up until the Trial Chambefs ArticIe 74 Decision, rather than 

issuing automatic monthIy payments of 10,832 Euros, remuneration will 

be determined on the basis of the work that counsel reasonably needs to 

undertake during that period. This will be paid by way of an hourly rate, 

not exceeding 7 hours 30 minutes per day or 10.832 Euros per month 

Furthermore, the Registry indicated that professional "compensation" will 

not be paid during this periodBz8 

20. The Registry indicated that defence counsel is able to seek the assistance of 

the Office of Public Counsel for Defence ("OCPD") i€ necessary.29 

21. If an appeal is lodged by either party, Iegal assistance wiU be limited to 

one lead counsel, a legal assistant and a case rnanagero3O 

22. The Registry set out that it will extend electronic access to any members of 

the defence team who choose to act pro born. The defence was asked to 

vacate one of its two 

23. On 18 August 2011, the Registrar issued a further decision "IXcision du 

Greffier sur Ia demande de ressources additionrides p r h &  par le 

" ICC-01/W01/06-279&Anxi, pagc 2. 
* 1~~-01/0~01/06-2790-hxl,  page 3. 
29 ICC-011W01106-279~Anx1, pagc 3. 
lo ICC-01/0601/06-2790.Anx1, page 3. 
" ICC-OI/ad-OlM6-2790-Anx 1, page 3. 
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ConseiI de M. Thomas Lubanga Dyilo le 18 aorit 2011" ("Registry's 

Decision of 18 August"), which was based on a "nonexhaustive list of 

tasks" that the defence team cwId undertake while awaiting the 

Chambeis Article 74 Decision, that the defence had provided to the 

Registry (see below).a2 The Registry treated this list as an application for 

additional means under Regulation 83(3) of the Regdations. It analysed 

each of the proposed tasks and rejected the q u e s t  on the basis, inter alia, 

that some of the tasks do not require the presence of the defence team at 

the seat of the Court; others should have been dealt with during the 

prcteedings; various of them can be undertaken by or with the assistance 

of representatives of the internal organs of the Court, such as the Victims 

and Witnesses Unit or the OPCD; and a number were not covered by the 

legal assistance scheme. The Registrar only authorised the costs of a case 

manager for 5 days. She refused other additional resources but reminded 

counsel that these could be requested if there was an objectively justified 

need.33 

111. The Defence Application 

24. The defence submits that it has attempted and faded since June 2011 to 

meet with the Chief of the Counsel Support Section in order to discuss 

legal assistance for Mr Lubanga. In the event, the Registqf s Decision of 22 

July was transmitted to M e  Mabille alone, during the judicid recess, 

without prior c~nsultation.~' 

25. It is submitted that following receipt of the Regisws Decision of 22 July, 

Me Mabille once again requested, without sucoess, a meeting with the 
- 

3' ICC0 11044 1106-2790.COnf-ExpAnx3. 
ICC4 1104-0 1/06-279@Conf-ExpAnx3. 
ICC-0 l/WO 1/06-2790, paragraphs 1-3. 
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Chief of the Counsel Support Section. Given the urgency of the matter, she 

also requested to meet with the Registrar in order to s e k  a review of the 

Registrfs Decision of 22 July. A meeting was held on 18 August 2011 at 

which the Registrar requested Me Mabille to provide a nonexhaustive list 

of the tasks the defence team will undertake prior to the Chambefs Article 

74 D e c i s i ~ n . ~  The defence complied on the same day, and the list is 

attached as Annex 2 to their requestM The defence con tends that it was not 

meant to constitute a "request for additional resources" and the Registrar 

had not suggested that it would be treated in this way.n However, as set 

out above, the Regisws Decision of 18 August (attached as Annex 3 of 

their request), treats the defence's dacument of the same date as a "request 

for additional resources" .% 

26. The defence observes that although the Registrar in her Decision of 18 

August 2012 authorised additional means for the case manager for a 

period of 5 days from 1 September 2011, Me MabiUe had told the Registrar 

during the meeting that the case manager of the defence team intended to 

resign on 1 September 2011 and lead counsel would not seek a 

27. h these circumstances, the defence applies to the Chamber for a review of 

the Registry's Decision of 22 luly 2011, pursuant to Article M(2) of the 

Statute and Regulation 83(4) of the Regulations in order to prevent the 

dissolution of the defence team, in violation, it is submitted, of Article 

67(1) of the Stahr te.'P 

j5 ICC-0 l/WO 1/06-2790, parsgraphs 67 .  
" ICC4 lIO4-0 1/0+279o-Conf-ExpAnxZ.. 
'' iCC-Ol/O44l/M-275Q, paragraph 8 .  
" ICC-0 1/0601/(M2790, pmgmph 9 and ICC4 1104-0 1 /0&2790-Conf-ExpAnx3. 
" ICC4 1 /W-Ol/IM-2790, paragqh 10 and ICC-Ol/044 1/0&2790-Conf-ExpAnx3. 

ICC-O I/060 1/06-2790, param 1 1. 
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28. The defence emphasises the rights of the accused to adequate time and 

faciIities for the preparation of his defence and to be tried without undue 

delay under Article 67{1) of the Statute. It suggests that pursuant to Rule 

20 of the Rules, the Registrar has the duty to uphold the ri&b of the 

accused to a fair triaI and particularly his nght to a defence, inter aiiu, by 

providing support and assistance to defence counseL It is said that the 

Registrar must exercise her administrative functions so as to m a w e  the 

professional independence of counsel?1 

29. The defence refers to an ASP repol2 of 2008,U in which it is suggested that 

in light of the limited experience of the Court regarding Iegal aid it is not 

possible to determine preck benchmarks for future cases. It is set out in 

the report that the present system ought to be continuwsly reviewed in 

order to guarantee the rights of the accused to an efficient and effective 

defence4 

30. Additionally it is observed that the legal aid system of the Court is based 

on monthly payments that are made throughout trial, even when judicial 

activity is minimal or nonexistent, for example pending a decision.4 The 

defence relies on the observations about the professional costs, and the 

costs of missions, for lead and associate counsel." 

31. The defmm argues that this report provides support for the following 

propositions, namely that: " 

- 

" ICC-O UO4-0 1 /06-2790, paragraphs 12- 13. 
" ICC-ASP#/23. 
" lCC-0 l/O4-Ot/Od2790, paragraph 16. 

KC-0 1104-0 1/06-2790, patugraph 17. 
45 ICC-O 1/04-01/06-2790, paragraph 17. 
46 ICC-o 1/04-o i/06-2m, pmgraph 18. 
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the fundamental principals of legal aid are equality of arms, 

objectivity, transparency, continuity and economic need; 

the Iegal aid program must guarantee efficient and effective 

legal representation in accordance with thee principles; 

the "W begins when the case is transmitted to the Trial 

Chamber by the Presidency and concludes with the final 

judgment by the Trial Chamber; 

the payment of fees to the defence team members should remain 

constant throughout trial, even if judiud activity is minimal or 

nonexistent; 

the defence t e r n  should be remunerated on a regular basis 

throughout the course of the bid, even if judicial activity is 

minimal or nonexistent, for exampIe when a decision is 

pending; this serves several purposes, including putting the pay 

structure of its members on the same footing as those of other 

members of the Court's staff; lead counsel should not be 

burdened with issues and conflict concerning the remuneration 

of the members of her team; and the system shodd be 

simplified so that members of the defence team are able to rely 

on regular monthly payments that are based on the 

prosecution's pay scaleqd7 

32. The defence contends that the Reghws Decision of 22 July 2011 is not 

based on any provision that has the force of law, and it is suggested it is 

contrary to the principles referred to above. In any event, the defence 

argues that administrative texts do not take precedence over the 

" ICC-01/04-01106-27W, paragraph 18. 
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fundamental rights of the a w d ,  as enshrined in Article 67 of the 

Statute. * 

33. The defence submits that the Registrfs Decision of 22 July effectively 

dissolves the defence team prior to the end of the trial (viz when the 

accused is acquitted or convicted, and when any sentencing or reparations 

phase is concluded: Articles 74,75 and 76 of the Statute). fl 

34. The defence avers that following 30 August 2011, the members of the 

defence team wiIl be obliged to take up other professionaI engagements. It 

is suggested that it is unacceptable for the Registry to determine that their 

continued mistance (save for one lead counsel) will only be possible if 

they act pro bono. Given the defence team will be otherwise employed after 

30 August 2011, they will in any event be unavailable to assist in the 

present case, save for one lead counsel. It is suggested that the Registrafs 

proposal that lead counsel shodd work with the OPCD and pro bono 

assistants is a violation of her obligation to guarantee the professional 

independence of defence counsel." 

35. The defence argues that the OPCD and other lawyers or assistants who 

have not been involved in the case, whether acting pro bono or otherwise, 

will not have the necessary knowledge oC the case generally, and the 

extensive confidentid information in particular, and they will not have a 

relationship of trust with the accused. Recruiting a new team for any 

potential later phase in the case (sentence, reparations or an appeal) wilI 

inevitably lead to considerable delays to the proceedings, and the defence 

" ICC-0 1104-0110E-2790, paragraphs 19-20. 
49 ICC-01104-01/06-2790, pragra$22. 

ICC-0 1104-01/06-2790, paragraphs 23-25. 
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observes that compiling the present team in 2007 took approximately 3 

months. 51 

36. The defence observes that the Office of the Rosecutor is not subject to an 

equivalent compulsory winding up of their team. It is suggest4 that the 

Regishy's Decision of 22 July will not only fail to save money over the 

Iong term, given the LikeIy need to recruit new counsel, but it will lead to 

additional considerable delays in this case. Thus, the defence submits that 

the defence team as presently constituted should be retained m order to 

guarantee the necessary continuity of an "efficient and effective" defence, 

to secure the independence of counsel and to avoid delays in the present 

case. 

37. Lead Counsel requests that a reduced team should remain in place, as 

already indicated to the Registrar, consisting of lead counsel, an associate 

counsel and two legal assistants for the subsequent phases of the trial. " 

38. Finally, the defence submits that bearing in mind the inevitable variations 

in the intensity of the work that the defence team has to undertake during 

the course of a trid, it would be unfair to reduce the remuneration of the 

team memkrs during the period between the closing submissions and the 

next phase of the case. It is suggested that the guiding principle is that the 

remuneration of the d e h c e  should remain constant throughout the tria1.u 

'' ICC-Ol/OQ-Ol/O&27~, p a r a m s  26-28. " ICC-0 1104-0 1/0&2790, paragraphs 29-3 1. 
" ICC-0 1/04-01l/Od-790, pagraph 32. 

1CC-O I /0601/06-2790, p a r s m ~  33-36. 
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39. h any event, the defence submits that certain tasks will need to be 

undertaken whilst awaiting the Article 74 Decision, as set out in their non- 

exhaustive list (Annex 2).55 

40. Finally, the defence requests that they retain their offices and access to the 

accused (on a priviIeged basis) in the detention mtre. " 

41. In accordance with Article 21(1) of the Statute, the Chamber has 

considered the following provisions: 

Arblde 21 d the Statute 

AppIiubIe Law 
I. The Court shall apply: 
(a) In the first place, this Statute, Elements of Cnmes and its Rules of Procedure and 
Evidence; 
@) In the second place, where apprupriate, applicable treaties and the principls and 
rules of international law, including the established principles of the international law of 
armed conflict; 
(c) Failing that, general principles of law derived by the Court from national laws of legal 
systems d the world including, as appropriate, the national laws of States that would 
normally exercise jurisdlctlon over the crime, provided that those principles are not 
inconsistent with this Statute and with international law and internationally recognized 
norms and standards. 
2. The Court may apply phaples and rules of law as interpreted in its previous 
decisions. 
3. The application and interpretation of law pursuant to this articie must be consistent 
with internationally recognized human rights, and be without any advem distinction 
founded on grounds such as gender as defined in article 7, paragraph 3, age, race, colour, 
language, reiigion Or belief, political or other opinion, national, ethnic or s o d d  or@& 

wealth, birth or other status. 

Artide 64 of the Sktute 

Fundiom and powers of the Trial Chamber 
I...] 

j' ICC-I) 1 IW-0 1/06-2790, pmgraphs 36-37 and ICC-01104-0 1106-2790-Con f-Eq-And. 
16 1CC-O 1104-0 1/06-2790, v g r a p h ~  3 8-40. 
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2. The Trial Chamber shall ensum that a kid is fair and expeditious and is conducted 
with full respt for the rights of the accused and due regard for the protection of victims 
and wibesses. 

I...I 
6. h performing its functions prior to trial or during the course of a trial, the Trial 
Chamber may, as necessary: 
I.,.] 
(e) Provide for the protaction of the a- witnesses and victlms, and 
(I) Rule on any other relevant matters. 
8. [...I 
@) At the trial, the presiding judge may give directions for ttre conduct of pmceedings, 
including to ensure that they are conducted in a fair and impartial manner. Subject to any 
directions of the presiding fudge, the parties may submit evidence in accordance with the 
provisions of this Statute. 
I...] 

Article 67 of the Statute 

Rights oi the aceused 
1. In the determination of any charge, the accused shall be entitled to a public hearing. 
having regard to the provisions of this Statute, to a fair hearing conduct4 impartially, 
and to the following minimum guarantees, in full: equality: 
[. . .I  
(b) To haw adequate time and fadlities for the preparation of the defence and to 
communicate freely with counsel of the accused's chuosing in confidence; 
(c) To be tried without undue delay; 
(d) Subject to article 63, paragraph 2, to be p-t at the trial, to conduct the defence in 
person or through legal assistance of the accused's choosing to k informed, if the 
accused does not have legal assistance, of this right and ta have legal assistance assigned 
by the Court in any case where the interests of justice so require, and without payment if 
the accused lacks sufficient means to pay for it; 
I . . . ]  

Adele 11 of the Universal Declaadon of Human Rights: 
1. Everyone charged with a penal offence has the right w be presumed innwent until 
proved guilty according to law in a public trial at which he has had all the guarantees 
necessary for his defence. I.. . j 

Artide 14 of the International Covenant on C i d  and PoUtieal Rights 
I .  All permns shdl be equal belorn the courts and tribunals. In the determination of my 
criminal charge against him, or of hls rights and obligations in a suit  at law, everyone 
shall be entitled to a fair and public hearing by a competent, independent and impartla1 
tribunal established by law. 1.. . I  
2. Everyone charged with a crimlnal offence shall have the right to be presumed innocent 
until proved guilty according to law. 
3. In the determination of any crimhd charge against him, everyone shall be entitled to 
the following minimum guarmt-, in fd equality: 
(a) To be informed promptly and in detail in a language which he understands of the 
nature and caue of the charge apinst him; 
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(b) To have edequate time and facilities for the preparation of his defence and to 
comrnunimte with counsel of his own choosing; 
(c) To be tried without undue delay; 
{d) To be tried in his presence, and to defend himself in person or through legal 
assistance of his own choosing: to be informd, if he does not have legal mistance, of this 
right; and to have legal assistance assigned to him, in any case where the interests of 
justice sa require, and without payment by him in any such case if he does not have 
sufficient means to pay for it; 

[ - . . I  

Articlt 6 of the Eumpean ConvcntIon of Human RighEB 
In the determination of his civil rights and obligations or d any criminal charge against 
hlm, everyone is entitled to a fair and public hearing within a reasbnahle time by an 
independent and impartial tribunal estabiished by law. [. . .1 
Everyone charged with a criminal offence shall be presumed innocent until proved guilty 
acmrding to law. 
Everyone charged with a criminal offence has the following minimum rights: 
(a) to k informed promptly, in a language which he understands and in detail, of the 
nature and cause of h e  accusation against him; 
(b) to haw adequate time and h e  fadlities for the preparation of his defence; 
(c) to defend hmself in person or through legal assistance of his own choosing or, if he 
has not sufficient means to pay for legal assistance, ta be given it free when the interests 
of justice xr require; 
1. - -1 

Article 8 of the American Conwntion on Human Righta 
I...] 
2. Every person accused of a criminal offense has the right to be pmumed innocent so 
long as his guilt has not been proven according to law. During the proceedings, every 
person is entitfed, with full equality, to the following minimum guarantees: 
a. the right of the accused to be assisted without charge by a translator or interpreter, i f  he 
d m  not understand or does not speak the language of the tribunal or court; 
[ . . . I  
c, adequate time and means for tlle preparation of his defense; 
d. the right of the accused to defend himself personally or to be assisted by legal counrei 
of his own choosing, and to communicate freely and privately with his counsel; 
e, the inalienable right to be assisted by counsel provided by the state, paid or not as the 
d o m ~ t i c  law provides, if the accused does not defend himseIf personally or engage his 
own counsel within the time period established by law; 1.. . 1 

Regulation 83 of the Regdations 

General scope of Iegal aseistanoe paid by the Court 

1. Legal assistance paid by the C w f i  shalI cover all costs reasonably nmssary as 
determined by the Regisbar for an efktive and efficient defence, induding the 
remuneration of counsel, his or her assistants as referred to in regulation 68 and staff, 
expenditure in relation to the gathering of evidence, adminisbative msb, translation and 
interpretation costs, travel costs and daily subsistence allowances. 
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2. The scope of legal assistance paid by the Court regarding victims shall be determined 
by the Registrar in consultation with the Chamber, where appropriate. 
3. A petson receiving legal assistance paid by the Court may apply to the Registrar for 
additional means which may be granted depending on the nature of tbe case. 

4. Decisions by the Registrar on the scope of legal assistance paid by the Court as defined 
in this regulation may be r e v i d  by the relevant Chamber on application by the person 
receiving legal assistance. 

Regulation 130 of the Regulations of the Regletry 

Managemmt of le@ assistvlee pald by the Court 

1. The Registrar shall manage the legal assistanoe paid by the Court with due respect to 
confidentiality and the professional independence of counsel. 
I...] 

Reguhtioa W3 of the Regulations of the Registry 

Fees paid to counsel 

The fees paid to counsel shall consist of a scheme of payment based on a fixed fe system 
comprising a maximum allocation of funds for each phase of the proceedings, including. 
where applicable, tees for assistants to counsel as referred to in rqplation 68 of the 
Regulations of the Court and for professional investigators as referred to in regulation 
137. 

Regalrff on 135 of the Regulations of the Regietrg 

Diaputes relating to fees 

1.  The Regjstrar shall take a dedsion on any dispute concerning the calculation and 
payment of fees or the reimbursement of expenses at the earliest possible juncture and 
notify counsel accordingly. 
2. Within 15 days of notification, counsel: may request the Chamber to redm any 
decision taken under sub-regulation 1. 

42. The questions that arise on this application are: 

i) What are the rights of the accused to legal 

assistance during the trial? 

ii) What constitutes the end of "the trial"? 
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iii) Do the Registrar's planned reductions to the 

size of the defence team, and the resources 

available to it, between the closing submissions 

and the Article 74 Decision, infringe the 

accused's right to an effective defence, 

pursuant to Article 67 of the Statute? 

A. The dght of the accused to an eflective defence 

43. Throughout the entirety of the trial, the accused is entitled to certain 

inviolabIe rights that are enshrined in Article 67 of the Statute, including 

the right to adequate time and facilities for the preparation of his defence 

and to legal assistance assigned by the Court if the interests of justice so 

require, including without payment should the accused lacks &dent 

means (Article 67(1)@) and (d) of the Statute). 

44. The Court is bound by these fundamental human rights of the accused, as 

set out in Article 67 of the Statute and various international human rights 

instruments. Consequently, any decision taken by the Court as regards 

legal assistance provided to the accused should be founded primarily on 

these fundamental human rights, dong with the basic principle of fairness. 

B. % right to couttsel durltrg the frial proceedings 

45. The accused has had the benefit of an effective defence throughout the 

entire trial to date. Part VI aE the Rome Statute, entitled 'THE TRIAL", 

commences the assignment of the case for trial to a Trial Chamber, 

pursuant to Article M(3) of the Statute, and it ends with the sentence that 

is imposed if the accused is convicted (Article 76 of the Statute) and any 

award of reparations (Article 75 of the Statute). During the trial there are 
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many separate stages (at Ieast potentidy) that the Trial Chamber will 

need to address, such as the proceedings that would follow an admission 

of g d t  (Article 65 of the Statute); the presentation of the evidence in the 

case (Article 69 of the Statute); the participation by victims (Article a ( 3 )  of 

the Statute); and the Trial Chamber's Article 74 Decision. 

46. It is to be noted that under Article 81 of the Statute, the Trial Chamber's 

Article 74 Decision may be appealed by the prosecution or the accused (if 

convicted). Furthermore, any sentencing decision taken by the Trid 

Chamber under Article 76 of the Statute equally may be appealed by either 

the prosecution or the individual convicted. Finally, pursuant to Article 

82(4) of the Statute, an order made by the Trial Chamber under Article 75 

of the Statute is susceptible to an appeal by the legal representatives of any 

relevant victims, the convicted person or bona fide owner of property 

affected by the order. 

47. In the judgment of the Chamber, as reflected in the Rome Statute 

framework, the "TriaI", the "Trial Procedure" or the "Trial Proceedings"~ 

only comes to an end when the Article 74,75 and 76 Decisions have been 

delivered, as appropriate. It is only then that the Trial Chamber will have 

ceased its substantive work. Any krrther proceedings are dealt with by the 

Appeals Chamber under Part VIII of the Statute. 

48. Without prejudice to the rights of the accused dwing any appellate stage, 

at least until the end of the trial (as defined abave), he is protected by 

Article 67 of the Statute, and his rights thereunder should not k 

undermined simply because a particular stage of the trial proceedings 

I' See Chapter 6 of the Rules of P d u w  and Evidence, and particularly Rule 143. 
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(such as the presentation of evidence or the closing statements) has 

concluded. 

49. It is of sigruficance that Trial Chamber I determined at an early stage that 

the Chamber would hold a separate sentencing hearing if the accused is 

convicted on any charge. In arriving at this decision, the Qlamber 

addressed Article 76 of the Statute in the fallowing way: 

In our view, flexibility and fairness are the guiding principles in thf s regard. We wiil 
consider each and every application as to when evidence that relates to sentence 
should be given on its own merits if it is suggested that it should be introduced 
during the trial rather than during a separate sentencing hearin& and we will 
invdgate case by case the circumstances of each particular witness. We will bear in 
mind the suggestion that we should try to evoid the unnecessary duplication of 
evidenm or repeat visits to The Hague from individuals wha ordinarily live in the 
Democratic Republic of the Congo whilst ensuring that the interests of the accused 
and his right to a fair hi a1 are not undermined. There will, in any event, be a separate 
sentendng hearing if the accused is convicted on one or more charges, and 
accordingly, this issue only arises if it is proposed that evidence that wouId 
ordinarily be advanced at that separate sentencing stage should be given instead 
during the trial.= 

50. In addition, Article 75(3) of the Statute gives the Chamber the discretion to 

invite representations from or on behalf of the convicted person, victims 

and other interested persons or Stat=. 

51. It follows that if the accused is convicted, additional hearings will occur 

for the purposes of sentencing and reparations. 

52. Reviewing the outline of the ICC Legal Aid System provided by the 

Registrar, there is no explicit reference to the possibility of any additionai 

sentendng and reparations hearings following the Article 74 Decisian.s 

The Registry's Decision of 22 July refers to paragraph 29 of the Report 

" Transcript of hearing on 25 Novembtr 2008, tCC-0 1/04-01106-T-99-ENG ET WT, page 39, line I I - 
40, Iinc 1. 

Kca1m-o 1io62793-AnxB. 
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ICC-ASP/6/4 dated 31 May 2007, which is part of a document describing 

the existing system of legal aid and certain proposed amendments thereto, 

Although a reparations phase is addressed in the context of legal aid for 

the legal representatives of victims, the psition of the defence is not 

touched on. Furthermore, here also there is no reference to a possible 

sentencing stage of the case. Annex IV (as referred to by the Registrar) 

siadarly does not provide for a zentencing and reparations phase of the 

trial. Therefore, given that these documents relied on by &e Registrar in 

seeking to justify her decision to reduce legal assistance to the accused do 

not include any consideration or analysis of these pntmtid y aitical parts 

of the trid, it necessarily limits the extent to which the Chnmber is 

prepared to rely on them. 

C. The resalution of the present application 

53. The Chamber accepts that the Registrar has a mandate to ensure that the 

Court's limited resources, to the extent that they are her responsibility, are 

managed caremy. In this regard, it is of importance that the sections of 

the Registry that have authority in this area should ensure that the Court's 

funds are not squandered. However, the overarching consideration in this 

context is the accused's right to a fair trial under Article 67 of the Statute. 

54. Furthermore, it is necessary to observe that the guarantee of a fair trial is, 

in essence, an indispensable element of international justice. This 

fundamental intema tiondy-recognized human right, as enshrined in the 

Statute and in international human rights instruments cannot be infringed 

and certainly not on the basis of a Report prepared for the Assembly of 

State Parties (the Adjustments). If the accused's right to an effective 

defence is infringed, a fair triaI for the accused is no longer possible. 
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55. These decisions on the allocation of resources need to be case specific. At 

one extreme, if the gap between the closing submissions and the Article 74 

Decision is likely to be long (e.8. approximately 12 months), it is probable 

that the legal assistance provided to the defence should, at least for a 

period, h significantly reduced during what will be something of a 

"faUowW period for all the legal teams in this part of the trial. However, 

even in this situation, the Registrar must bear in mind that identrfyrng the 

future members of an enhanced defence team for the period following the 

Article 74 Dedsion is in itself likely to take two to three months (see 

above). 

56. At the other extreme, if the cham be^ is likely to take d y  a short period of 

time to deliver the Article 74 Decision following the closing submissions 

(e.8. approximateIy four months), the Registrar needs to weigh the 

financial advantage of saving resources by dissolving the defence team as 

against the disruption that will be caused to the later promdings once the 

Article 74 Decisim is handed down. This is not to suggest that 

procedings foUowing an Article 74 Decision - whether under Articles 75, 

76 or 81 of the Statute - will inevitably necessitate the same level of 

defence resources as required during the phase prior to the Article 74 

Decision. In many cases, the opposite will be true. The level of resources to 

be allocated to the defence after the Article 74 Decision is rendered will 

inevitably be a fad-specific determination to be made on a case by case 

basis. 

57. In weiglung the possible savings fmm dissolving the defence team against 

the disruption to later proceedings, Rule 150 of the Rules is critical. If a 

decision of the Trial Chamber under Article 74 of the Statute is to be 

appealed by the prosecution or the accused, the notice must be filed 
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within 30 days, It would in all likelihood be wholiy unfair to the accused 

to dissolve his defence team fallowing the closing submissions, leaving 

one lead counsel, a legal assistant and a case manager, who would - 

depending on the outcome of the ArticIe 74 Decision - have to recruit a 

new team and file the accused's appeal in 30 days. It is of note that the 

prosecution will inevitably be in a far more advantageous position in this 

regard, since the Prosecutor is not under any obligation to Iay off staff 

following the conduding submissions. 

58, It follows that before my decision is taken by the Registrar, she should 

consult with the Chamber so that an approximate schedde can be 

determined, which undoubtedly will need to be revie wed and updated as 

the work of the Chamber develops. The core ingredients are i) that the 

Registrar ensures that a team of sufficient size remains in pIace to deal 

with any outstanding work during this period (this may vary, depending 

on the length of time involved); ii) if the defence team and legal assistance 

is reduced, on the basis of full casdtation with the Chamhr, the 

Registrar must ensure that leading counsel is given suffiaent warning of 

the approximate date of the Article 74 Decision so that additional 

members of the team (to the extent that they are likely to be necessary) can 

at least be identified and, to the extent appropriate, recruited in advance; 

and iii) in any event, the defence must not be placed in the position of 

having to prepare submissions on sentence, reparations or for an apped 

brief within an unreasonably short period of time (e.g, within 30 days for 

an appeal) with an inadequate legal team. 

59. There are a variety of tasks that the d e k c e  will need to undertake 

between closing arguments and the Article 74 Decision. Parti&Iy the 

review of the case record that needs to wcur in order to issue public 
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versions of the filings and the transcripts, is likely to be be time-consuming 

exercise. In addition, and without prejudice to the outcome at the Article 

74 Decision, the Chamber is of the view that any conscientious defence 

team in these circumstances will give careful attention - to the extent 

possible - to the next stages of the trial proceedings. Although it is difficult 

to predict with precision, as an estimate the Chamber is of the view that in 

order for the defence properly to fulfil these tasks, it will require 

approximately the same length of time as it wilI, take the Chamber to issue 

the Article 74 Decision (although this estimate is provisional and subject to 

revision). 

60. Accordingly, as requested, the accused is to be represented by a team 

comprising one lead counsel, an associate counsel and two legal assistants 

for the period leading up to the Article 74 Decision. Therefore, the 

potential disruption to the proceedings and the difficuIties that would be 

caused to any appellate stage if the Registrafs alternative proposal is 

implemented are moot. 

61. The Chamber anticipates that the ArticIe 74 Decision will be issued in the 

timeframe specified in paragraph 56 above. h the event that this schedule 

is subject to change the matter will be raised with the Registrar and the 

defence. 

62. The Registrar will need to reappraise the defence requirements for office 

space in light of this M i o n .  

63. The Chamber, pursuant to Regulation 83(4) of the Regulations of the 

Court, therefore reverses the Registry's Decision of 22 July and instructs 

the Registry to: 
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a. retain the defence kam of Mr Lubanga to the extent proposed 

by Me Mabille, namely lead counsel associate c o r n 1  and two 

legal assistants, until the Chamber has rendered its Article 7475 

and 76 Decisions, as appropriate; 

b. ensure that all members of the defence team continue to have 

full eIectronic access to their own fiIes and the evidence in the 

case; 

c. reappraise the defence team's office requirements; and 

d. ensure that the defence team continues to have access to the 

accused in the detention centre on a privileged basis. 

POSTSCRIPT 

64. The Chamber deprecates the inappropriate ianguage used in parts of 

the Registrar's submissians, of which an example is her contention that 

legal assistance paid to defence t e a m  "should not be allowed to be 

exceeded by beneficiaries, who might use the mantle and threat of 

pseudo violations of the rights of the defence to cwrce and extract 

additional funds from a pubEcIy funded Iegal aid system when none 

are justifiably payable". 

65. Not only does this submission come close to alleging bad faith on the 

part of the present defence team (for which, on the materid before the 

Chamber, there is no evidence) but the extreme nature of the language 

tends to obscure the real issues: the Chamber has to look behind the 

hyperbole to establish if an argument of merit is being advanced. 

Submissions instead should be restrained, to the point and 

appropriately persuasive. 
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Done in both English and French, the English version being authoritative. 

Judge Adrian Fulford 

t. 
Judge Elizabeth Odio Benito 

Dated this 30 August 2011 
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