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LA CHAMBRE D’APPEL du Tribunal pénal international chargé de juger les
personues présumées responsables d’actes de génocide ou d’aatres violations graves du
droit international humanitaire commis sur le territoire du Rwanda et les citoyens
rwandais présumés responsables de tels actes ou violations commis sur le territoire
d’Etats voisins entre le 1% janvier et le 31 décembre 1994 («la Chambre d’appel » et
« le Tribunal » respectivement) ; ‘

VU les appels interjetés par Ferdinand Nahimana des trois décisions suivantes -

1. La « Déciston sur la requéte du Procureur en modification de 1’acte d’accusation »,
rendue le 5 novembre 1999 par la Chambre de premiére instance I (« la premisre

Décision contestée ») ;

2. La «Decision on the Prosecutor’s Motion for Joinder », rendue le 30 novembre

1999 par la Chambre de premiére instance I (« la deuxiéme Décision contestée ») ;

3. La « Decision on the Defence preliminary Motion, pursuant to Rule 72 of the Rules
of Procedure and Evidence », rendue le 12 juillet 2000 par la Chambre de premire

instance I (« la troisidéme Décision contestée ») ;

VU les Actes d’appel et piéces justificatives y relatives déposés par Ferdinand
Nahimana, & savoir :

1. «L’Acte d’appel contre la décision de la Chambre de premiére instance I en date du
5 novembre 1999 » déposé le 16 novembre 1999 par Ferdinand Nahimana contre la

premiére Décision contestée (« le premier Acte d’appel ») ;

2. Le « Mémoire additionnel et rectificatif au soutien de I’ appel formé par Ferdinand
Nabimana contre la Décision de la Chambre de premiére instance I du 5 novembre
1999 », déposé le 14 décembre 1999 par Ferdinand Nahimana i I’appui du premier
Acte d’appel ; | |

3. «L’Acte d’appel contre Ja Décision de la Chambre de premigre instance I en date du
30 novembre 1999 faisant droit 4 la Requéte en jonction d’instances dans 1’affaire le
Procureur c. Ferdinand Nahimana» déposé le 7 décembre 1999 par Ferdinand

Nahimana contre la deuxiéme Décision contestée (« le deuxieme Acte d’appel ») ;

4. Le « Mémoire cn réplique de la Défense dans le cadre de la procédure d’appel contre
la Décision de la. Chambre de premiere instance I du S novembre 1999 autorisant le

2
Alfairc Nos, ICTR 97-27-AR72 et ICTR-96-11-AR72 : ~ 5 septembre 2000
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Procureur & modifier ['acte d’accusation », déposé le 17 mai 2000 contre la

premigre Décision contestée par Ferdinand Nahimana ;

5. «L’Acte d’appel contre la décision rendue le 12 Jjuillet 2000 par la Chambre de
prernicre instance I rejetant la requéte en exceptions pre;udmelles déposée par la
Défense », déposé le 19 juillet 2000 contre la troisidme Décision contestée par
Ferdinand Nahimana (« le troisi#me Acte d’appel ») ;

VU les appels interjetés par Hassan Ngeze des trois décisions suivantes -

1. La « Décision sur la requéte du Procureur en modification de I'acte d’accusation »,
rendue le 5 novembre 1999 par la Chambre de premiere instance I (« la quatrieme

Décision contestée ») ;

— 2. La Décision orale rejetant les requétes en récusation et exception d’incompétence,
rendue le 25 novembre 1999 par la Chambre de premiére instance I (« la cinquiémc

Décision contestée ») ;

[N

La « Decision on the Prosecutor’s Motion for Joinder » de Ferdinand Nahimana et
de Hassan Ngeze, rendue le 30 novembre 1999 par la Chambre de premiere instance
I (« la deuxiéme Décision contestée ») ;

VU les Actes d’appel déposés par Hassan Ngeze, & savoir :

I. «L’Acte et mémoire relatif aux exceptions d’incompétence (article 72 du
Réglement) », déposés le 13 novembre 1999 par Hassan Ngeze contre la quatridme

Décision contestée (« le quatrime Acte d’appel ») ;

2. «L’Acte d’appel relatif 2 des exceptions d’incompétence (article 72) » déposé le 15
novembre 1999 par Hassan Ngeze contre la quatriéme Décision contestée (« le

cinquigme Acte d’appel ») ;

3. «L’acte d’appel relatif aux exceptions d’ incompétence (article 72 et smVAnts du
ReUIement) » déposé le 2 décembre 1999 par Hassan Ngeze (« le sixiéme Acte
d’appel ») ;

4. La «Requéte en appel relative aux exceptions d’incompétence (concemant la
Décision de jonction d’instances du 30 novembre 1999, (article 72 du Reéglement) »,
déposée le 10 décembre 1999 par Hassan Ngeze («le septi¢re Acte d’appel ») ;

3
Affaire Nos. ICTR 97-27-AR72 et ICTR-96-11-AR72 5 septembre 2000
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VU les Ordonnances rendues le 2 juin 2000 par la Chambre d’appel enjoignant 3
Ferdinand Nahimana et Hassan Ngeze de déposer un mémoire récapitulant toutes les
questions soulevées en appel et de limiter les appels aux exceptions d’incompétence

(«les Ordonnances de synthese ») ;

VU le «Meémoire récapitulatif au soutien des appels formés par M. Ferdinand
Nahimana contre la décision de la Chambre de 1% instance 1 du S novembre 1999 et
contre la Décision de la Chambre de 1 instance I du 30 novembre 1999 » déposé le 12
juin 2000 par Ferdinand Nahimana conformément 4 I'Ordonnance de synthése («le
mémoire técapitlatif de Nahimana ») ;

VU le Mémoire récapitulatif de Nahimana faisant grief 3 la Chambre de premiére

instance de ce que :

1. en rendant la premiére Décision contestée, la Chambre de premiére instance I s’est
prononcé ulira petita sur les requétes introduites par le Bureau du Procureur

(« premier motif »);

2. en rendant les premidre et deuxi®me Décisions contestées, la Chambre de premiére

instance a outrepassé les limites de sa compétence ratione temporis (« deuxieme
rmotif »);

3. enrendant la premiére Décision contestée, la Chambre de premigre instance a excédé
ses pouvoirs en se fondant, pour rendre sa décision, sur des moyens de défense
déposés hors délai par le Bureau du Procureur et qui n’avaient pas €té commﬁniqués
a la défense (« troisiérne motif ») ; ’

4. enrendant la premiére Décision contestée, Ja Chambre de premitre instance a excédé
ses pouvolrs en s’estimant habilitée 2 autoriser 1’addition de nouveaux chefs

d’accusation sur la base des seules allégations du Procureur (« quatrizme motif »);

YU le « Mémoire récapitulatif des arguments de la défense relativement aux différentes

requétes en appel déposées dans laffaire No, JCTR-97-27-1 conformément 2

’Ordonnance du 2 juin 2000 du Président de la Chambre d’appel du TPIR », déposé le

9 juin 2000 par Hassan Ngeze conformément 3 1’Ordonnance de synthese (« Mémoire
récapitulatif de Ngeze ») ; | |

4
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VU le Mémotre récapitulatif de Ngeze et ses annexes spécifiant les motifs d'appel ci

apres :

1. Annexe I: il est fait appel de la quatridme Décision contestée pour les motifs
suivants : i) incompétence ratione temporis, i) incompétence de la Chambre de
premidre instance pour avoir excédé ses pouvoirs, iil) incompétence de la Chambre
de premire instance pour statuer ultra petita sur les questiohs dont elle est saisie,
iv) incompétence de la Chambre de premiSre instance pour remplacer le juge qui a
confirmé I’acte d’accusation, v) incompétence de la Chambre de premigre instance I

pour statucr sur toutes instances ultérieures ;

2. Anmex II: il est interjeté apéel de la cinquitme Dé(;.isiOn contestée pour les motifs
suivants : i) incompétence de la Chambre de premidre instance I découlant de la
partialité des juges, {i) incompétence de la Chambre de premiére instance I en vertu
de I’article 15 C) du Réglement de procédure et de preuve et la tentative de recuser

le juge Pillay ;

3. Annex T : il est fait appel de la deuxiéme Décision contestée pour les motifs ci
apres :. 1) incompétence de la Chambre de premicre instance pour statuer sur la
requéte en jonction d’instances alors qu'un acte d’appel a été introduit contre la
décision du 5 novembre 1999 autorisant la modification de I'acte d’accusation, i)
incompétence de la Chambre pour statuer sur la requéte en jonction d’instances en
Pabsence de tout commencement de preuve, et iii) incompétence de la Chambre

our se prononcer sur la base d’un acte d’accusation qui n’a pas €té confirmé ;
p ‘ b

VU latticle 72 (D) du Réglement de procédure et de preuve du Tribumal («le
Réglement ») alors en vigueur, qui dispose que les décisions sur les exceptions
préjudicielles ne sont pas susceptibles d’appel, sauf lorsque la Chambre 2 rejeté une

exception fondée sur I’incompétence, auquel cas 1’appel est de droit ;

CONSIDERANT qu’une exception d’incompétence a pour but de remetire en cause le

fondement méme de la compétence exercée ;

VU le premuier motif de 1’Annexe I du mémoire récapitulatif de Ngeze et le deuxieme
motif du mémoire récapitulatf de Nahimana soulevés respectiverjent confre la
quatrieme Décision contestée et Ja premitre Décision contestée rendues 2 la méme date
par la Chambre de premigre instance I relativement  la compétence ratione temporis du
Tribunal ;

5
Affaire Nos, ICTR 97-27-AR72 et ICTR-96-11-AR72 . 5 septembre 2000
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VU les autres motifs d’appel invoqués dans les mémoires récapitulatifs de Nahimana et
de Ngeze portant sur des erreurs alléguées qui n’ont pas altéré le fondement de la
compétence du Tribunal ;

CONSTATANT ce faisant, que tous les motifs invoqués, & 1’exception du premier motif
de 1’Annexe I du mémoire récapitulatif de Hassan Ngeze et du deuxieéme motif du
mémoire récapitularif de Ferdinand Nahimana, sont irrecevables en ce qu’ils nc relevent

pas du champ d’application de 1’article 72 (D) du Réglement ;

VU Uarticle 7 du Statut du Tribunal qui restreint la compétence ratione temporis du

Tribunal « & la période commencant le 1% janvier 1994 et se terminant le 31 décembre
1994 » ;

CONSIDERANT dés lors qu’une personne ne peut étre accusée que pour un crime

commis entre le 1% janvier et le 31 décembre 1994 ;

CONSIDERANT cependant que cela ne saurait emi:échcr un acte d’accusation de faire

référence, en guise d’introduction, & des crimes commis antérieurement par un accusé ;

VU la décision de la Chambre de premi2re instance de ne se référer aux événements qui
se sont produits avant 1994 que dans un but de rappel historique ou & titre d’information

et qu’elle ne tiendra aucun accusé responsable de crimes commis avant 1994 ;

CONSIDERANT que la question de la compétence ratione temporis du Tribunal releve
s certes du champ d’application de Iarticle 72 (D) du Réglement, mais qu’en l'espece, la
question manque d’intérét en ce que la Chambre d’appel est convaincue que la Chambre
de premidre instance ne va pas retenir, comme seule base factuclle d’un chef
d’accusation, des événements qui se sont produits avant 1994 ; que dés lors la Chambre

de premiére n’a pas ontrepassé sa COmpélence ratione temporis.
PAR CES MOTIFS

REJETTE les appels.

6
Affaire Nos. ICTR 97-27-AR72 et ICTR-96-11-AR72 5 septembre 2000
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Les Juges Lal Vohrah et Raphael Nieto-Navia joignent une opinion individuelle

conjointe. Le Juge Mohamed Shahabuddeen joint une opinion individuelle.

Fait en anglais et en frangais, le texte en frangais faisant foi.

/L/‘
N
A £
.

Claude Jorda,
Président de la Chambre

Fait 4 La Haye (Pays-Bas), le cinq septembre 2000

[Sceau du Tribunal]

7
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JOINT SEPARATE OPINION OF JUDGE LAL CHAND VOHRAH AND
JUDGE RAFAEL NIETO-NAVIA

1. We have reservations in respect of today’s Decision’ only in relation to the finding
made as to the Appellants’ argument that the amended indictments exceed the temporal
jurisdiction of the Tribunal.> We wish to explain the reasons why we are unable 10 agree

with the approach taken.

2. Both Appellants have argied that certain of the charges in their respective amended
indictments include allegations of crimes that fall outside the temporal jurisdiction of the
Tribunal. Tn particular, they argue that certain counts in the amended indictments
specifically refer to events occurring prior 1o 1994 and that the acts referred to are presented
as constituent elements of the crimes with which they are charged.? When this matter was

raised at first instance, the Trial Chamber found in respect of Ferdinand Nahimana:

27.  The Trial Chamber notes that some of the allegations in the proposcd amended
indictment do fall outside the period 1 January 1994 to 31 December 1994.
However, the Trial Chambcr accepts the Prosecutsr’s submission that she intends
to rely on these allegations in proving the ingredicnts of the offences which were
allegedly committed within the temporal jurisdiction of the Tribunal.

28.  The Tral Chamber recoguises the possibility that these allegations may be
subsidiary or interrclated allegations to the principal allegation in issue and thus
may have probative ot evidentiary value. The Trial Chamber is therefors of the
view that it is premature to address the relevance and admissibility of these
allegations at this stage of proceedings. The appropriate stage will be at the trial
of the accused.*

o

3. It found in respect of Hassan Ngeze:

' Ngeze & Nahimana, “Decision on Interlocutory Appeals”, to which this opinion is appended (“Decision™).

? Ground 1 in Annex 1 in the Ngeze Consolidated Brief and Ground 2 in the Nakimana Consolidated Bricf (as
referenced in the Decision).

? Nahimana Consolidated Brief, paras. 55-69; Ngeze Consolidated Brief, paras. 1-14.

* “Decision on the Prosecutor’s Request for Leave to File an Amended Indictment”, The Prosecutor v,
Ferdinand Nahimana, Casc No, ICTR-96-11-T, 5 November 1999, paras. 27 and 28. See also, “Decision on
the Dcfence Preliminary Motion, Pursuant to Rule 72 of the Rules of Procedure and Evidence”, The
Prosecutor V. Ferdinand Nahimana, Case No. ICTR-96-11-T, 12 Taly 2000, p. 4: “The Chamber is fully
awarc of the temporal limits placed upon it by the Stature. However, information that falls outside the
temporal jurisdiction of the Tribunal may be useful in helping the accused and the Chamber to appreciate the
context of the alleged crimes, particularly duc to the complexity of the events that occurred in Rwanda, during
1994. Furthermore, the Chamber is of the view that the proper stage to determine the admissibility and
evidential value, if any, of the patagraphs that contain information ahout events that ocewrred prior to 1
Junuary 1994, is during the assessment of evidence. Accordingly, these are matters that the Chamber will
comsider at the trial of the accused. For these reasons, the above mentioned paragraphs may remain in the
indictment, and reference to these paragraphs may remain in the counts.”

1
Case No..ICTR-96-11-AR72 and ICTR-97-27-AR72 A 5 September 2000
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After careful review of the [relevang] baragraphs, the Chamber holds that many of the
cvents, while related to a time period preceding 1994, provide a relevant background and
a basis for understanding the accuscd’s alleged conduct in relation to the Rwandan
genocide of 1994... Thus, such Information is directly relevant 1o events that oceurred in
1994. The Chamber has considered the totality of the facts alleged and has noted that the
Prosecution does not tely solely on the information in the Paragraphs cited by the
Defence, but.2lso on facts related to the accuscd’s alleged eriminal conduct during 1994.
Moreover, the Trial Chamber holds that ap assessmeut of the acts aﬂcfgcd in the

indictment is an evidentiary matter, the truth of which must be proved at tial.

- were allegedly committed within the temporal jurisdiction of the Tribunal. Similarly, the
Decision briefly notes the Trial Chamber’s findings and states that it is satisfied that “fhe
Trial Chamber will not rely upon events occurring prior to 1994 as the independent basis of
a count and therefore the temporal jurisdiction has not been exceeded” ® |

5. We do not doubt the ability of the tria] J udges

facts and evidence in their appropriate context, includin g their ability to accurately apply the
findings of the Decision and their own of 5 November 1999, Nevertheless, we are of the
view that reference to these facts, if any, should henceforth be located outside paragraphs

underlying the specific counts of the indictments,

6. The essential point 10 be noted is that thig Tribunal has a restrcted and clearly

defined temporal jﬁrlsdiclion. This applies without exception 10 all crimes charged,

including inchoate of continuing crimes. Temporal jurisdiction is defined in the Statute jp
Article 1 (Competence of the International Tribuna] for Rwanda),” Article 7 (Territorial and
Temporal Jurisdiction)® and Article 15(1) (The Prosecutor)® which provide that the temporal

? “Decision on the Prosecutor’s Request for Leave to Amend the Indictment”, The Prosecutor v. Hassan

éVgeze, Case No. ICTR-97-27-1, 5 November 1999, para. 3.

violations of internatiopal humanitarian law commitied in the termitory of Rwanda dnd Rwandan citizens
Iesponsible for such violations commuittcd in the territory of nej ghbouring States between 1 J anvary 1994 and

2
Case No.ICTR-96-11-AR72 and ICTR-97-27-ART2

5 September 2000
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Jurisdiction of the Tribunal is limited to adjudication of crimes within the subject-matter

jurisdiction of the Tribunal committed between 1 January and 31 December 1994.

7. The Tribunal’s subject-matter jurisdiction includes not only war crimes, crimes
against humanity and genocide'® but also the separate and independent crimes of conspiracy
to commit genocide and direct and public incitement to commit genocide, so-called
inchoate or continuing offences, with which the Appellants have been charged.!! In
addition, Article 6(1) of the Starute provides for individual criminal responsibility in respect
of a person who “planned, instigated, ordered, committed or otherwise aided and abetted in
the planning, preparation or execution of a crime referred to in Articles 2 to 4 of
the...Statute.” With inchoate crimes in particular, it can be difficult to ascertain when all of
the constituent elements of the offence exist so that a potential problem arises if it is
intended that a conviction will be based upon not just one defined event occurring on a

specitic date but upon a series of events or acts which took place over an extended period of

time.

8. Conspiracy is an example of an offence that may be carried out over an extensive
period of time. In such cases (as the instant), what weight should be placed on events which
occurred before 1 January 1994? What is the impact of a statutory limitation to the temporal
jurisdiction of the Tribunal on offences such as conspiracy or incitement to commit
genobide? Is it intended that the limitations to the Tribumal’s Jjurisdiction should apply in
relation to these crimes such that evidence of pre-1994 incitement or conspiracy to commit

o genocide is excluded even when the alleged crimes were ‘completed in 19947

A The Statute does not expressly define how its jurisdiction should be interpreted in
relation to continuing or inchoate offences such as conspiracy or incitement. At the samec
time, there is no provision providing an exception to the temporal limitation in respect of
these offences.

? “The Prosecutor shall be responsible for the investigation and proseention of persons responsible for serious
violations of international humanitarian law committed in the territory of Rwanda and Rwandan citizens
responsible for such viclations committed in the territory of neighbouring Statcs, between 1 January 1994 and
31 December 1994,

Articles 2-4 of the Statute provide for prosccution of genocide, crimes against humanity and violations of
Article 3 common to the Geneva Conventions and of Additional Protocol LI, respectively.
" Article 2(3) provides: “The following acts shall be punishable: (a) Genocide; (b) Conspiracy 10 commit
genocide; () Direct and public incitement to commit genocide; (d) Attempt to commit genocide; (e)
Complicity in genocide.™ -

Cas¢ No.:ICTR-96-11.AR72 and ICTR-97-27-AR72 5 September 2000
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the war, that is, since 1 October 1990745 Again, in Jupe 1994, the delegate asserted that 4

military solution to the crisis “would only perpetuate the suffering endured by the
»16

» thus again reminding the members of the
Security Council that the Government of Rwanda deemed the conflict to have begun in

Rwandese pbeople for nearly four years

13. Finally, although the Govemment of Rwanda hag requested that the Tribuna] pe
eétablishcd there were Several provisions ig the Starute that resulted in Rwanda voting
against Resolution 955 cstablishing the Tribupal and adopting the Statute. The delegate of
Rwanda cited the limited temporal jurisdiction as the first of several reasons why it was

Vienna Convention on, the Law of Treatics (1969), UN. Doc. A/CONF.39/27. “A treaty shall be interpreted in
£00d faith in accordance with the ordinary meaning to he given 1o the terms of the reaty in their context and
in the light of jts object and purpose.” These Principles are considered today as gencral principles to be applied
i the interpretation of all international instruments.

** Article 32 of the Vienna Convention on the I ag of Treaties.

4
Case No..JCTR-96-] 1-AR72 and ICTR-97-27.AR72 5 September 2000
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In spite of many meetings with the sponsors of the draft resolution, and despite some
amendrents to the initial text, my Government is still not satisfied with the resolution or
with the statute of the Intcrnational Tribunal for Rwanda as it stands today, for the
following reasons. First, my delegation regards the dates set for the ratipne remporis

was the result of a long period of planning during which pilot projects for extermination
were successfully tested. For example [massacres, exterminations, torture, rape and other
crimes were committed in 1990, 1991, 1992, and 1993.]... My delegation proposed that
account be taken of the period from 1 October 1990, the beginning of the war, to 17 July

1994, the end of the war. This proposal was rejected without any valid reason. An
international tribunal which refuses to consider the causes of the genocide in Rwanda and
its planning, and that refuses 1 consider - the pilot projects that preceded the major
-genocide of April 1994, cannot be of any usc to Rwanda. ... In this respect, there is a
contradiction between articles 6 and 7 of the statyte, 7

14. The 1994 genocidal regime was considered to have taken place between 6 April
1994 and 17 July 1994. The Security Council was well informed about allegations of
setious crimes perpetrated in Rwanda prior to 6 April 1994. It decided, however, not to
extend the jurisdiction to cover all serious violations of international criminal law
committed in Rwanda but, instead, to Limit the jurisdiction of the Trbunal exclusively to
crimes committed during the 1994 genocide and war, It extended the Jjurisdiction to 1
Januéry 1994 instead of 6 April 1994 precisely in order to capture the planning stages of the
crimes. In the Security Council meeling which brought about the establishment of the
Tribunal, the delegate of France stated: “The Tribunal will be competent to deal with
offences committed between 1 January and 31 December 1994, The choice of this time
period makes it possible to take into account possible acts of planning and preparation of
genbcide which took place beginning on 6 Aprz'l of this year.”?? The delegate of New
Zealand concurred: “The temporal jurisdiction of the Tribunal has been exp&nded
backwards, from April, as originally proposed, to January 1994, so as to include acts of

** UN SCOR, 49" Sess,, 3377® Mtg., UN Doc. S/PV.3377, 16 May 1994.

'S UN SCOR, 49% Sess., 3392™ Mig:, UN Doc. S/PV.3392 and Corr.1, 22 June 1994,

'” UN SCOR, 49" Sess,, 3453 Mitg., UN Doc. S/PV.3453, 8 November 1994.

18 Additionally, the Security Council had before it the report of the Commission of Experts. The Commission
of Experts on Rwanda established to investigate serious violations of international humanitatian law in
Rwanda and to make recommendations as to holding responsible individuals accountable provided detailed
information to the Security Council. The Final Report of the Commyission of Experts twice stressed that there
was overwhelming evidence indicating that the geaocide had been planned months in advance of its actual
execution. The Commission of Experts was sufficiently knowlcdgeable about violence occurring prior to
1994. In providing buckground information leading up to the 1994 genocide
number of massacres have been perpetrated in Rwanda in the last 45 years. In particular, the years 1959,

5
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planning for the genocide that occurred in April”*® No other member of the Security
Council expressed a differing opinion as to the scope of the temporal jurisdiction or as to

the reasons for restricting the temporal jurisdiction to the year 1994.

15. Comequcntly, in establishing the Tribunal, the Report of the Secretary-General
- provides:

The temporal jurisdiction of the Tribunal is limited to one year, beginning on i January

1994 and ending on 31 December 1994. Although the crash of the aircraft carrying the

Presidents of Rwanda and Burundi on 6 April 1994 is cousidered o be the event that

triggercd the civil war and the acts of genocide that followed, the Council decided that

the termporal jurisdiction of the Tribunal would commence on 1 Tanuary 1994, in order to

capture the plunning stage of the crimes.!
16.  Clearly, in adopting the Statute, even crimes involving planning and preparation
were specifically anticipated and debated among members of the Security Council. Aware
of this fact and also of the view expressed by the Rwanda delegate that the temporal
jurisdiction of the Tribunal should commence in 1990, the Security Council nevertheless
decided to limit the jurisdiction to crimes committed during the 1994 genocide. It extended
the temporal jurisdiction of the Tribunal to January instead of April 1994 in order to capture
crimes that may have involved planning and preparation. Extending it back further was
rejected — thus only crimes committed after 1 January 1994 may be prosecuted before the
International Tribunal.

17. The fact that the Security Council specifically considered the impact of a limitation
to the temporal jurisdiction of the Tribunal on sﬁch crimes and the fact that it extended the
jurisdiction of the Tribunal to include any criminal planning that took place in the months
before April 1994 indicate that the Security Council intended that reference to events which
occurred prior to 1 January 1994 (irrespective of the crime to which they pertain) was to be
excluded from forming the basis of charges for 1994 crimes. In our view, this intention of
the Security Council is 2 confirming indicator of the “object and purpose” behind the

provisions of the Statute relating 1© temporal jurisdiction. As is within our competence, we

1 UN SCOR, 49" Sess., 3453" Mig.. UN Doc. S/PV.3453, § Nov. 1994 [emphasis added].

% Ibid. [emphasis added]. The jurisdiction was extended to the end of 1994 in order to capture crimes that
continued to be committed after the ceasc-fire i July 1994, especially in refugce camps. Ibid. (delegate of
France).

2l Report of the Secretary-General Pursuant 1o Paragraph 5 of Security Council Resolution 955 (1994},
$/1995/134, 13 Pebruary 1995, at para. 14 [eraphasis added]. '

6
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believe that the relevant provisions of the Statute should be interpreted in a restrictive
fashion in order to fulfi this intention.”

18.  Im accordance with this interpretation, no reliance should be placed on events that

took place before 1 January 1994 to support and prove the gravamen of substantive
offences.

19.  On areading of the amended indictments in this matter, it is unclear if it is intended
that these pre-1994 facts and events — which are stated as facts and indeed referred to as
crimes but which have not been proved and will not need to be proved at trial as they
occurred prior to 1994 — will be relied upon to form the basis of a subsequent finding of _
individual criminal responsibility. In the event, the inference can be drawn that the
Appellants might be expected to defend themselves in relation to pre-1994 allegations. This
would be in breach of the terms of the temporal jurisdiction of the Statute and Article
20(4)(a) of the Statute, according to which an accused will be entitled, in full equality: “to
be informed promptly and in detail in a language which he understands of the nature and

cause of the charge against him."*

20.  The latter statutory requirement includes an obligation to ensure that an accused can
fairly anticipate the charges in relation 1o which he or she will be required to defend himself
or herself at trial.>* An accused does this by consulting the indictment, which should:

Z It is a principle of international law that the Tribunal has the compelence to interpret its own jurisdiction,
without departing from the express terms of the Statute, See, “Decision on the Defence Motion for
Interlocutory Appeal on Jurisdiction”, The Prosecutor v. DuSko Tadic, Case No. IT-94-1-AR72, 2 October
1995, para, 13 et seq. This accords also with Article 36.6 of the Statute of the International Court of Justice:
“In the event of a dispute as to whether the Court has jurisdiction, the matter shall be settled by the decision of
the Court” Because this is such 2 wide-ranging power, international tribunals should imterpret their
jurisdiction in a reswictive fashion. In this regard, the International Court of Justice has on many occasions
rcfused to enlertain cases following a decision that it lacked competence lo do so. Case of the Monetary Gold
Removed from Rome in 1943 (Preliminary Question), Judgement of 15 June 1954, I.C.J. Reports (1954), p. 19,
East Timor (Portugal v. Australia) JTudgement, 1.C.J., Reports (1995), p. 90. See also, Status of Eastern
Curelia, P.C1I., Series B, No. S and Interpretation of Peace Treaties, Advisory Opinion, I.C.J. Rcports
(1950), p. 65. '

= See also Article 17(4) of the Statute, which provides inter alig: “[Tlhe Prosecution shall prepare an
indictment containing a concise statement of the facts and the ctime or crimes with which the accused is .
charged under the Statutc”; and Rule 47(C). .

* See, tor cxample: “Decision on the Form of the Indictment”, Prosecutor v. Dragoljub Kunarac and Radomir
Kovac, Casc No. TT-96-23-PT, 4 November 1999, paras. 5-7; “Decision on the Defence Preliminary Motion
on the Form of the Indictment”, Prosecutor v. Milorad Kmajelac, Case No. IT-97-25-PT, 24 February 1999,
paras. 12-13: “What must clearly be identified by the prosecution so far as the individual responsibility of the
accused in the present case is concerned are the particular acts of the accused himself or the particular course
of conduct on his part which are alleged to constiitc that responsibility” and, “Decision on Defence

7
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...make clear to an accused (a) the nature of the responsibility alleged against him and
(b) the marerial facts by which his particular responsibility will be established. ...In other
words, the capacit{ in which the accused allegedly committed the charged offence must
be clearly defined.”

21.  Itis our view that indictments in this Tribunal should be more explicit by including
any pre-1994 events exclusively in an historical or introductory section. In this way, an
accused would be more fully informed and could distinguish between those material facts
by which it is intended that their particular individual criminal responsibility will be
established and those facts which are being brought simply for historical or introdnctory

purposes.

22. In reviewing Section 8 of the amended indictments, headed “The Charges”, each
count commences with the following statement: “By the acts or omissions described in
paragraphs [numbcred paragraphs included]...and more specifically in the paragraphs
referred to below:”. In several instances, the paragraphs refer to events or acts by the
accused that took place before 1 January 1994, and in some instances, they refer exclusively
to events or acts ~ including crimes ~ that occurred prior to 1994.2° Each count continues
by naming the accused and charging him with a specific offence. The format and placing of
these references used by the Prosecution could suggest that the Prosecution intends to rely

on these events to prove the charges.

23.  Pre-1994 acts or events should not, in our view, be included to support the specific
counts of the indictments. The assuranée provided to both Appellants in today’s Decision
““ 7 whesein the Appeals Chamber notes it is satisfied that “the Trial Charaber will not rely upon
events occurring prior to 1994 as the independent basis of a count”®’ does not, we think,
provide a sufficient guarantee to adequately proiect the accnsed’s rights and expectations.
We would have preferred if the Decision had determined that the Trial Chamber was
prevented from taking these facts and allegations into account and that reference to them

should have been removed from the specific counts of the amended indictments. In fairness

Preliminary Motions on the Form of the Indictment”, Prosecutor v. Mirosiav Kvoika et al., Case No. 1T-98-
30-PT, 12 April 1999.

* “Decision on the Form of the Indictment”, Prosecutor v. Dragoljub Kunarac and Radomir Kovaé, Case No.
IT-96-23-PT, 4 November 1999, para. 6 (footnote reference omitted).

% See for example, Amended Indictment in respect of Hassan Ngeze, paras. 5.3, 5.4, 5.6, 5.7, 5.8, 5.9, 5.11,
3.21,5.22,5.27,5.28,5.29,6.7,6.8, 6.9, 6.11, and 6.12.

?! Decision, p. 6.

g
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to the Appellants this would remove any ambiguity and uncertainty and would have

informed them in greater detail of the “nature and cause of the charge against [them] »%

24, Nevertheless, the reasons we have given do not, in our view,. suffice 1o require ug to
register a dissent to this part of today’s Decision. Although the Decision, in our considered
opinion, could have gone further, we understand it in eéssence to preclude the facts and
events occurring prior to 1994 from forming the underlying. basis of the charges in the
amended indictments. |

Done in both English and French, the English text ‘being authoritative.

)

Judge Lg¥Chand Vohrah

dge Rafael Nieto-Navia

Done this fifth day of September 2000
At The Hague '
The Netherlands

[Seal of the Tribunal]

* Article 20(4)(a) of the Statute.

9
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SEPARATE OPINION OF JUDGE SHAHABUDDEEN

(i) Introduction

L. L respectfully agree with the decision of the Appeals Chamber but propose to say
$omething ol a point on which there is some differcnce of opinion. The difference does
not atfect the outcome of the case, but it is important, Tt concerns the question whether
the amended indictment exceeds the temporal jurisdiction of the Tribunal.

2. In my view, the position is this: There is no uncertainty in the Statute requiring
recourse to principles for resolving an ambiguity. There is no dispute that the Statute

e gives jurisdicﬁon to the Tribunal only in respect of crimes committed during 1994. There
is accardingly no dispute that an indictment €annot present a count for a crime committed
before that year. There is also no dispute that, in appropriate circumstances, this doeg not
preclude the presentation of Introductory evidence of such prior crimes having beep
committed by the appellant. In the words of the Appeals Chamber, the Trial Chamber
held “that it wil] rely on events occurring prior to 1994 solely in an historical or
informative coutext and that it will not hold ap accused accountable for crimes
committed prior to 1994”7, In cffect, in the view of the Trial Chamber, the appellants are
not indicted for such prior crimes. That was what the appellants wanted to know. So
what are they appealing from?

(il) The issues

3. It will be convenient to explain these matters with. refcrcngc to the case of Mr.
Ngeze. Mr. Ngeze contends that the amended indictrment charges him with crimes
committed before the commencement of the jurisdictional period prescribed by the
Statute of the Tribunal - I January 1994 to 31 Dccémbcr 1994 (“the mandate year”).
Obviously, if such crimes are charged they would be Beyorxd the temporal jurisdiction of
the Tribunal; the amended indictment would have to be struck down pro tanio. T"his is
not contested by the prosecution. It is also recoguised by the Trial Chamber. Its decision
does not deny that such prior crimes are included in the amended indictment; it takes the
position that_tbosc are not crimes for which the appellant is charged, but are part of the

, 1
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events which “provide a relevant background and a basis for understanding the accused’s
alleged conduct in relation to the Rwandan genocide of 199471 1 understand it {p pe
saying that this is what the indictment means. Is that what the indictment means? ¢ so,
is the indictment valid?

4. Not all of the points involved are disputed, but some are, In my opinion, it ig
necessary to visit all of them briefly in order to appreciate the matters which fall for
decision. These questions, which admittedly overlap, may be asked:

(a)' Is the appellant charged with crimes committed before the commencement
of the mandate year?

®) Can the prosecution present background materia[ containing evidence of

= prior crimes? ' ‘ |
(©) If 5o, did the Statute limit the competence of the prosecution to do so by
prohibiting the presentation of background materia] containin g evidence of

prior crimes if they ante-dated the tommencement of the mandate Vear?

@ Do the speeches made in the Security Counci] help to determine the claim
by the appellant that he js being charged with Crimes committed before the

| commencement of the mandate year? )
(® If the appellant is not charged with crimes committed before the
commencement of the mandate year, does it follow that any objection by

him as to “lack of Jurisdiction” is not well-founded and that his
interlocutory appeal should be dismigsed? '

(iii)  Whether the appellant is charged with crimes committed before the mandate year

5. As to guestion (a), 'which asks whether the appellant is charged with Crimes
committed before the commencement of the mandate year, it is necessary to read the
amended indictment as a whole. The document is twenty-nine pages long, typed in single
space. It is broken down into sections. These sections are entitled:

! Decision on the Prosecutor’s Request for Leave to Amcend the Indictment, 5 November 1999, para 3

2
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(1) Historical Context

(@ Temitorial, Temporal and Material Jurisdiction

3) The Power Structure

4) The Accused

() Concise Statement of the Facts: Preparation

(6) Concise Statement of the Facts: Rangurg Newspaper

@) Concise Statement of the Facts: Other Violations of International
Humanitarian Law

) The Charges

indictment ...” instead of the “crimes referred to in tﬁis indictment ..”. But it is reasonably
clear that femporal Jurisdiction was being asserted only in respect of crimes which “took
place in Rwanda between | January and 31 Decemper 1994”. Crimes committed before that
petiod were not the subject of charges.

commencement of the mandate ycar. What he says is that “ ‘such background and basis’
could be included in other sections of the indictment nawmely ‘the Historical context’, ‘the
POwer stracture’ and specially the Sub-section on the Presg in Rwanda””® 'In other words,
the prior crimes were set out in the wrong place in the amended indictment; and, having

indictment, read as a whole, made it reasonably clear that the appellant was charged only
with crimes committed in the course of the mandate year.

? Emphasis addod.
¥ Notice of Appeal and Appellant’s Bricf relating to objections based on lack of jurisdiction under Rule 72 of
the Rules, para. 28, filed 25 November 1999,
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8. This view is consistent with the location of baragraphs 5.21 and 5.22 of the
amended indictment, which, I believe, should really be numbered 5.28 and 5.29. These
paragraphs refer to acts some of which were allegedly done by the appellant before the
commencement of the mandate year. The appellant reﬁcs on these paragraphs for saying
that he is being charged with crimes relating to thoge prior acts. However, it is to be
noticed that thege paragraphs fall under a sub-heading entitled “Precursors Revealing a
Deliberate Course of Action”. The Introductory character of these paragraphs, déaling
with matters of a precursory nature, is not belied by the fact that that sub-heading itself
falls under the more general hgading “Concise Statement of the Facts: Preparation”, If
introductory matters are admissible, it is not apparent why they may not coustitute facts
and why these facts may not be presented as Ppart of the “Concise Statemgnt of the Facts”
envisaged by Rule 47(C) of the Rules of Procedure and Evidence, There is no reason for

supposing that all facts forming part of the “Concise Statement of Facts” 'arc nccéssarﬂy

facts setting out a charge; some facts could be introductory even though mentioned iy that

Statement,

alleged to have been committed within the mandate year existed prior to that year is
elfectively to charge the appellant with a crime committed before the commencement of

that year. But there ig a distinction between the legal elements of a crime and the

evidence of their existence. The prosecution hag to prove that all the legal elements of 2
crime were present at the time of commission of the crime, that is to say, at the time
within the mandate year when the crime is alleged to have been éommitted; However,
there is no reason why the evidence of their existence at that point of time cannot (in
SUIeE cases, at any rate) include evidence detiving from a time prior to the commission of
the crimes charged and, in particular, pror to the Commencement of the mandate year.
Prior matters can ground a finding of the present existence of a fact, in the sense that

from one fact a reasonable inference may sometimes be made that another fact also

10. If, for eéxample, a man wag charged with a ¢rime committed on a certain date, it
would be necessary (setting aside arguments about offences of strict Liability or absolute
offences) for the prosecution to prove, 4s an element of the crime, that on that date he had

4
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the intent to commit the crime. But the evidence that og that date he had that intent could
well derive from an earlier time. It may be that on a previous occasion he did acts or
used words showing that he entertained feelings of enmity for the victim® or that he even
intended to commit the particular crime. A reasonable inference could, in some
circumstances, be drawn that the intent so shown was present at the time of commission
of the crime. In the result, the prosecution could prove that, at the actual time of the
crime, the accused had the necessary intent, though the proof derived from an earlier

time.

11.  This reasoning has to be applied to the temporal framework of the Statute: the
evidence of a required element could come from a time anterior to the mandate year, but
what that evidence would prove was that, at the point of time within the mandate year
when the crime was allegedly committed, the required element was present. Thus,
evidence of earlier genocidal developments is admissible to prove the genocidal character
of an act committed during the prescribed period: regdrded by itself, the act may not
appear to be genocidal, but it could so appear if viewed in the Hght of previous

developments. This aspect is taken up below.

12. A particular problem arises in the case of the crime of conspiracy, with which the
appellant was also charged. The making of an agreement (though this need not be of a
contractual nature) is of the essence of that crime: the crime is complete on the making of
the agreement. So the appellant says that he cannot be charged with a crme of
conspiracy if the conspiracy agreement was made before the commencement of the

mandate year. In my view, that contention is not correct.

13. Ttis helpful to consider the issue within a framewark which involves two states.
With respect to the traditional view that criminal Jjurisdiction is territorial in character, it
Is good law that a conspiracy made in one statc to commit a crime in another may be
prosecuted in the latter even if no overt act to imaplement the conspiracy has taken place
in the latter. The reasoning is twofold. The first reason is that, as long as the

conteroplated act remains to be committed in the other state, the conspiracy is a

* See Rv.Ball [1911] A.C. 47, at 68 per Lord Atkinson, followed, despite doubts, by the English Court of
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continuing threat against the society of the other state, with which it consequently has a
material connection. The second reason is that, also as long as the contemplated act
remains to be committed in the other state, the parties to the conspiracy agreement
continue to adhere to the agreement; they stand to be regarded as constantly renewing it,
and therefore as having also made it in the other state For both of these reasons, the

traditional requirernent of territoriality of criminal Jurisdiction is satisfied.

14, In this case, the temporal limitation on the jurisdiction of the Tribunal provides a
persuasive analogy, a kindred problem of juridical nexng arising as between matters
begun before but completed atter the commencement date of the jurisdictional period.
By'parity of reasoning, a conspiracy agreeraent made before the commencement of the
mandate year but remaining to be fulﬁlled in Rwanda during that year is the exertion
within that year of 4 contipuing threat against the society of Rwanda; and the agreement
may aiso be regarded as having been renewed within that year. On this basis, the
Tribunal would have jurisdiction. In the result, the charge could correctly be for a
conspiracy made in, or continuing into, the mandate year even though the. original

COnSpiracy agreement was made prior thefeto.

15.  ‘This conclusion is in harmony with the general position taken by the Human
Rights Committee. In lbranima Gueye et al. v. France, the Committee had occasion to
recall “that in a number of earlier cases ..., it had declared that it could not consider an
alleged violation of human rights said to have taken place prior to the entry into force of
the [International] Covenant [on Civil and Politica} Rights] for a State party, unless it is a

— violation that continues after that date or has effects which zhemselves constitute a
violation of the Covenant after that date”.® In the instant case, it is clear that the
conspiracy agreement, though made before the date of commencement of the mandate
year, continued to produce effects after that date,

Appeal in Fulcher [19951 2 Cr. App. R. 251, at 258.
? Sec the Teasoning in Ford v. United States (1927) 273 U s, 393, at 621; DPP v. Doot and Others (1973)
57 Cr. App. R. 600, HL; Somchai Liangsiriprasert v. Covernment of United States of America and Another
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16.  On the other hand, in reaching the conclusiorr that the submission of the appellant
is not right, I have not placed reliance on an argument founded on the wording of Rule
47(C) of the Rules of Procedure and Evidence, That Rule provides, in the English
version, that the “indictment shall set forth ... a concise statement of the facts of the case
and of the crime with which the suspect is charged”, The Trial Chamber in
Nsengiyumva' held that there was a difference between “the facts of the case and ... the
facts of the crime ..."”, the former being widcf than the latter and therefore permissive of
facts being stated even if they are not “facts of the crime”, With respect, 1 am not
convinced by this course of thought. The French text states that the indictment shall
indicate “une rtejation concise des faits de Vaffaire et la qualification qu’ils revétent”.
There is no room here for the suggested distinction; without necd for recourse to the
e Literature on conflicts in plurilingnal texts, it appears to be sufficient to say that the object
and purpose of the provision affords no reason for interpreting the French text along the
lines of the English. However, if (as argued below) facts forming part of the background
of the crime charged arc admissible and may include prior crimes, there is no reason why

facts relating to prior crimes may not form part of “the facts of the crime” charged.

17. The conclusion, then, is that the prior crimes referred to in the amended
indictment were not crimes for which the appellant was charged. On the other hand, a
crime charged in the indictment as having been committed within the mandate year ig not
outside of the temporal limit of the Tribunal’s jurisdiction merely because proof of some
elements of the crime derjves from evidence of matters occurting  before the

cominencement of that year.

(iii)  Whether background evidence may include evidence of prior crimes

18,  Asto qhesﬁon (b), the issue here is whether evidence of prior crimes may be
presented as part of the background against which a crime is charged. I do not gather that
the appellant is disputing that this could be done; but, as the point goes to the proper

appreciation of the issues in the appeal, I may be excused for mentioning certain well-

7 ICTR-96-12.1 of 13 April 2000, para. 24.
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known matters.

19, Ttwill be recalled that the leading principle is that, o be admitted at trial, cvidence
must be relevant, that is to say, 11 must tend to make credible a fact which has to be
established at the trial; if it is nc}t relevant, that alone suffices to exclude it If it is
relevant, there is an addiﬁonal hlirdle. It being recognised that all relevant prosecution:
evidence is prejudicial to the accuséd and the more probative the more prejudicial, sdll it is
possible in some cases to say that ti)c probative value of particular evidence is outweighed
by 1ts prejudicial effect; in such a czjase, the evidence is to be excluded.® If these criteria are
met, evidence of prior crimes _éo@iﬂed by the accused may be admitted for certain
purposes. Such evidence may not fbe admitted where the result Would be to proceed upon
e suspicion rather than prbof. However, subjéct on the one hand to this caveat, and on the
other hand excluding cases in which the accused has put his character in issue, such
evidence is admissible in broadly two situations. I shall draw on one legal system in the

belief that the general principles are not materially different in others.

20.  Skipping details in a matter which has been described as a “pitted battlefield”, the

first situation is that relating to what in the common law is called “similar fact evidence”.
As it was put by the High Court of .A;\usu'alia:

[I}f the evidence of the other offence or offences goes beyond showing
a mere disposition to commit crime or a particular kind of erime and
points in some other way to the commission of the offence in question,
then it will be admissible if its probative value for that purpose
outweighs or transcends its merely prejudicial effect. The cases in
which similar fact evidence may have sufficient additional relevance to
make it admissible are not confined, but recognised instances occur
where the evidence is relevant to prove intent or to disprove accident or
mistake, to prove identity or to disprove innocent association .. >

Ta effect, in proper circumstances, evidence of prior offences is admissible to prove a
pattern, design or systematic course of conduct by the accused where his explanation on

the basis of coincidence would be an affront to common sense.

® This is in preference to “the view that the judge can properly decide that the prejudicial effect of evidence
outweighs its probative valne, and still admit it”. See Crogss gnd Tupper on Evidence, 8th edn. (London,
1995), p. 403, where that view is disfavoured.

* Thompson v. R. (1989) 86 ALR. 1,
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21.  The second situation concerns what may be called background evidence. Tt “is

always legitimate to adduce evidence which sets a particular allegation in its proper

context”."  Evidence of the context may include evidence of the background.

Background evidence can establish motive;'! it is true that “the prosecution does not have
to prove motive, [but] evidence of motive is always admissible in order to show that it is
more probable that the accused committed the offence charged”.' Background evidence

may in turn include evidence of previous offences.”® As it was said in one case:

Where it is necessary to place before the jury evidence of part of a
continual background of history relevant to the offence charged in the
indictment and without the totality of which the account placed before
the jury would be incomplete or incomprehensible, then the fact that the
whole account involves including evidence establishing the commission
of an offence with which the accused is not charged is not of itself a
ground for excluding the evidence.

o

22.  These principles are illustrated by a case in which, the accused being charged with
conspiracy to possess explosives, evidence was received of his previous acts as a member
of a terrorist organisation directed against a special class which included the intended

victims in the case.' The resemblance of that case to this is cbvious.

23. Proof of pre-planning is not legally required in a prosecution for genocide, but
evidence of that is admissible as part of the background. In the case at bar, the genocide
of 1994 did not come out of the blue; it was not a disembowelled affair. Nor was it of
Iimit'éddrange. It is not comprehensible without reaching back into the past. The need to
demoustrate the course of development has to be measured against the characteristics of
the case. Certainly, the requirements of the Tribunal’s own Rules of Procedure and
Evidence have to be observed; but, subject thereto, it seems to me that there is substance
in the observation of the United States Military Tribunal in The Justice Trial that the

form of the indictment is “not governed by the familiar tules of American criminal law

:‘; Archbold, Criminal Pleading, Evidence and Practice 2000 (London, 2000), p. 1301, para. 13-38. -
Ibid.
2 Ibid., p. 1299, para. 13-34.
P See R. v, Underwood [1999] Crim LR 227, CA.
" R.v. Pettman, 2 May 1985, CA, uareported, per Purchas LT; the dictum was accepted by the Court of
Appeal of England and Wales in R. v. Sidhu (1994) 98 Cr. App. R. 59, at p. 63, in Fulcher, supra at 258.
" R. v. Sidhu, supra. ’
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and procedure™,'® 5 remark which, in the sitaation of this Tribunal, holds good in relation

to the criminal law and procedure of any national system.

24. The charges in this case do not concem isolated offences: the scale of events, in

presentation of evidence of the commission of other ctimes by the accused, professionaj
judges would know how to treat that evidence: there is no jury here. In this respect,
regard is due to the submission of the prosecution in The Justice Case, United States of
America v. Josef Altstoetter et al.'?, that “[tThs is a trial by the court - by judges. 1Itis
tal by judges who by training and character rely only upon Objective standards i
\, dctcrmining guilt or innocence”. It is not right to press too far the notion that their
brofessiona]ism entirely distinguishes judges from Jurors as triers of fact; but that there js
some difference is not deniable. The difference is pertinent to the capacity of

professional judges to consider evidence of prior crime without unfairness to the accused,

having been committed after the outbreak of the war.' §o, although the jurisdiction of
the tribunal was not temporally limited, the charges were. But this did not preclude the

brove-or to disprove the commission by any defendant of war crimes or crimes against
humanity as defined in Control Council Law No, 107 The prosecution having

—_—

' The Justice Trial, Trig of Josef Alistotter and others, Law Reports of Trials of War Criminals, Vol, VI
(London, 1948), p. 84, '

" Trials of War Criminals before the Nucroberg Military Tribunals under Control Council Law No, 10,
Vol. 3 (Washington, 1951), p. 92, '

"* Tbid., pp. 1726

¥ Ibid., p. 956; and, for the position of the prosccution, scc ibid., pp. 91.93,

10
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* The Justice Trial, Trig of Josef Altstétter ang others, Law Reports of Trials of War Criminajs, Vol. vI
2q'_.ondon. 1948), p. 73.
aw Reports of Trials of War Criminals (London, 1949), Vol. Xv, D- 56, original emphasis.
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28. In this case, it is true that the bulk of the crimes occurred during the 103~day.
period between the crash of the plane taking the President of Rwanda and the President of
Burundi on 6 April 1994 and the declaration of the cease-fire on 15 July 1994. Yet an
assumption that crimes could only be indicted if they occurred during that period would
be misleading. The Statute specifically speaks of violations committed “between
1 January 1994 and 31 December 1994, Thus, on the face of the Statute, killings

occurring on 1 January 1994 could, in appropriate circumstances, be the subject of an

indictment for genocide. What are the implications?

29. It may help to refer to two cases which bear upon the general jurisprudential
questions involved. The first, Kerojérvi v. Finland, concerned a complaint of a breach of
the fair hearing requiremnent of Article 6, paragraph 1, of the European Convention for the
Protection of Human Rights and Fundamental Freedoms, the allegation being that the
applicant had been wrongfully denied access to certain material. The municipal
proceedings had taken place before an Insurance Court and thereafter, on appeal, before
the Supreme Com’t. The proceedings before the former occurred before the
commenceinent of the relevant jurisdictional period (beginning with the date on which
the Convention entered into force for Finland), but the proceedings before the latter lay
within the period. The European Court of Human Rights said:

In the instant case, the Court lacks jurisdiction ratione temporis to

review the proceedings in the Insurance Court ... They may however

be taken into account as qbackground to the issue whether those in the
Supreme Court were fair.

N 30. The second case is Yadici and Sargin v. Turkey. It concemned an allegation that
there was a breach of Article 5, paragraph 3, of the European Convention for the
Protection of Human Rights and Fundamental Freedoms guaranteeing an arrested or
detained person an entitlement 10 “trial within a reasonable time or to release pending
trial”. The relevant jurisdictional period began on 22 Ianixary 1990. The applicants were
arrested on 16 November 1987 and provisionally released on 4May 1990. If only the

short period of detention subsequent to 22 January 1990 were considered, it might be said

(hat there was no breach; alifer if the carlier period were taken into account. The Court

12
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could not consider the earlier period, in the sense of determining whether it constituted a
breach of the Convention, but it could take it into account in determining whether the
~ later period constituted a breach. In its words:
However, when determining whether the applicants’ continued
detention after 22 January 1990 was justified under Article 5 § 3 of the
Convention, it must take into account the fact that by that date the
applicants, having been placed in detention on 16 November 1987 ...,
had already been in custody for two years and two months.?
The reasoning was similar in respect of an allegation that there was a breach of Article 6,
paragraph 1, of the Convention relating to a tight to a “hearing within a reasonable
time” 2 |
S 31. In effect, as botﬁ cases suggest, seen by themselves the later events might not be a
violation of the guaranteed right; they could, however, be a violation when seen in the
light of the earlier events. Likewise, in this case, seen by themselves, xillings on the first
day of the mandate year could be merely homicides; scén in the light of previous
developments, they could be acts of genocide. If the Statute excluded evidence of
previous developments, it would present a contradiction: it.would authorise a charge
being brought for genocide committed on the first day of the mandate year, but would
make it largely impracticable to prove the charge. I put it that way because, as 1 have
already recognised, proof of the making of a previbus plan is not a necessary legal
ingredient of the crime of genocide; however, evidence of the making of a plan is

admissible as tending to prove or to disprove guilt.

- 32. Therefore, since the Statute of the Tribunal authorised it to find that an act of
genocide was committed on the first day of the mandate year, the reasonable inference is
that the Statute also recognised the practical need for background evidence to be given
even if it included evidence of criminal acts committed by the appellant before the

commencement of that year.

2 Fyr, Court H.R. (1995), Series A no. 322, p. 15, para. 41.

_ ® Eur. Court HR. (1995), Series A no. 319-A, p. 18, para. 49.
# 1bid., p. 20, para. 58, See also Pandolfelli and Palumbo v. ltaly, Eur. Court H.R. (1992), Series A no.
231, pp. 18-19, para, 14.
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(v) Do the speeches made in the Security Council help to determine the claim by the
appellant that he was being charged with crimes committed before the commencement of
the mandate year?

33.  As to question (d), the speeches made in the Security Council by the
representatives of France, New Zealand and Rwanda are indeed consistent with the view
that, under the Statute, charges could only be brought for crimes committed during the
mandate year; but no one disputes that this is what the Statute means. As noted above, if
the appellant is correct in saying that the amended indictment charges him with crimes
committed before the commencement of the mandate year, the amended indictment
would be pro tanto bad: However, this would involve argument not as to the meaning of
the Statute but as to the meaning of the 'alqended indictment. The speeches, if admissible,
go only to the meaning of the Statute and not to the question whether the amended
indictment conflicts with that meaning. There is no issue as 'to the meaning of the
Statute. There would only be an issue as to the meaming of the Statute if it were
contended that, under the Statute, evidence of crimes committed before the
commencement of the mandate year cannot be presentéd as the background against which
crimes were committed during the mandate year; but that would not be right, and, as has '

beer noted, it is not the appellant’s argument.

34.  There may, however, be utility in emphasising that the speeches in question do

not suggest that it was the understanding’ of delegates that evidence of ‘crimes committed

il

before the commencement of the mandate year could not be presented as background
material, The speeches conveyed a sense that, in so far as charges for other crimes were
necessary to explain the happenings during the 103-day period, such charges should be
limited to crimes occurring in 1994 before and after that period. The speeches were not
directed to the questjoﬁ of the admissibility of evidence of crimes committed before that
year as the background against which crimes were committed within that year.
Background evidence of such pre-1994 crimes would even be admissible to explain any
1994 Crim.esl which themselves explained any crimes committed within the 103-day period
during that year. This would apply even in respect of a charge of plavning. Such a charge
could not be brought for an act of planning which occurred before 1994. But if an act of

14
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temporal competence of the Tribunal, in the senge that the Tribunal was being excluded
from jurisdiction to prosecute and, if appropriate, to convict and punish persons for
Crimes committed between 1 October 1990 and 31 December 1993; that is a different
matter from the question whether evidence of such pre-1994 crimes could be adduced by
way of background.

Statute, read in the light of the settled Jurisprudence, seems clear on the point. It must be
remembered that that instrument provided for Criminal Liability of individuals. Also, it

required states to cooperate with the Tribuna], 25 Concerned individuals and states would

—_— .

% AS to the Juridical basis on which the Security Council acts, it may be noticed that the epresentative of
Brazil said in the Sccurity Council in the course of the discussion of (he Statute: “The authority of the
Security Council js net self-constituted. Tt originates from the delegation of powers conferred upon it by
the whole membership of the Organization under Article 24(1) of the Charter”.  See S/PV.3453 of 8
November 1994, P. 13. Tn accordance with the S.S. “Wimbledopn” principle, limitations on the sovereignty
of states which are partics to the Charter (almost all states arc), arising from the obligation to Couperale
imposed by the Security Council, are really expressions by those states of their soveteignty and not
contradictions of jr, See PCIT (1923), Series A, No.l, p.25. For this reason, such limitations arc not a¢

15
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be primarily interested in the text of the Statute. It is only if the text is ambiguous that
they should be sent to consult speeches made in the Security Council. There is no
ambiguity in this case as to the admissibility of such background material. Consequently,

there is no veed to seek elucidation from the speeches.?

37.  To conclude, the speeches in question are indeed consistent with the view (which |
no one disputes) that the Stamte Lmited indictments to crimes committed during the
mandate year and did not authorise charges being brought for crimes committed prior
thereto. But the speeches do not help to determine the appellant’s complaint that the
amended indictment in this case in fact charged him with crimes committed before the

comumencement of the mandate year.
g (vi)  Concerning the disposition of the interlocutory appeal

38.  As to question (e), concerning whether the appeal should be dismissed if the
appellant was not charged with crimes committed before the commencement of the
mandate year, Rule 72(D) of the Rules of Procedure and Evidence reads: “Decisions on
preliminary motions are without interocutory appeal, save in the case of dismissal of an
objection based on lack of jurisdiction, where an appeal will lie as of right”. The
appellant has not argued that, provided that he did unsuccessfully make such an objéction
and has a consequential right of appeal, he is entitled to raise non-jurisdictional matters
on which the Trial Chamber’s decision was based. A reasonable reading of the Rules
would be that if, on such an appeal, the Appeals Chamber finds that there was
jurisdiction, the appeal should thereupon stand dismissed.

q«

variance with the concept of sovereignty as it exists under customary intemational law, which recognises the
role of consent. As to states not parties to the Charter, the same remarks apply on the basis of the
voluniariness of their acceptance of the obligation to cooperate as stipulated by the Appeals Chamber of
the ICTY in Blaikic, IT-95-14-AR108bis of 29 October 1997, para. 26. For an altemnative basis in relation
to such slales, sce Article 2(6) of the Charter, but views as to the meaniag and operation of this provision
differ; see, inter alia, Hans Kelsen, The Law of the United Nations (London, 1950), pp. 106-110; Rudolf L.
Bindschedler, La délimitation des compétences des Nations Unies, 108 Hague Recueil des cours (1963-1),
pp. 404-406; Oppenheim’s International Law, Sth cdn., Val. 1, p.322, note 6, and p. 1263, note 7; and
Abmed Mahiou, at pp. 133-138 of Jean-Pierre Cot ct Alain Pellet, La Charre des Nations Unies, 2°™ &d,
{Paris, 1991).

* See Tadic, 15 Tuly 1999, IT-94-1-A, ICTY Appeals Chamber, paras. 298-304.

16
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39.  On my holding that the prior crimes in this case were not the subject of
independent charges, the Trial Chamber would have had jurisdiction to proceed with the
trial on the basis of the amended indictment. Accordingly, that should be enough to
ground a dismissal of the appeal.

40.  What would remain is an issue as to whether evidence of such prior crimes should
or should not be admitted az trial as part of the background. My holding is only that the
amended indictment does not charge the appellant with any crimes committed before the
commencement of the mandate year. That holding does not exclude the competence of the
Trial Chamber in the course of the actual trial from shutting out evidence of previous
crimes on the ground that, in the circumstances of the case, the particular evidence is not

in fact relevant or that, if it is, its prejudicial effect on the accused exceeds its probative

NG
value. That is an evidentiary issue, not a jurisdictional one falling within the compass of
interlocutory appeals permitted by Rule 72(D) of the Rules of Procedure and Evidence of
the Tribunal.
41, In this respect, there is weight on the following remark of the Trial Chamber in
Prosecutor v. Nahimana:*
The Trial Chamber recognises the possibility that these allegations may
be subsidiary or interrclated allegations to the principal allegation in
issue and thus may have probative or evidentiary value. The Trial
Chamber is therefore of the view that it is premature to address the
relevance and admissibility of these allegations at this stage of
proceedings. The appropriate stage will be at the trial of the accused.
= 1 understand that to mean that, where the crimes committed before the mandate year are

referrcd to in the indictment but are not independently charged, no quesﬁoﬁ of an excess
of temporal jurisdiction arises; the issue, if any, is really one as to admissibility of
evidence relating to them, and, as such, is to be detetmnined at the trial. I respectfully

agree.

(vii)  Conclusion

¥ Case No. ICTR-96-11-T, Decision on the Prosecutor’s Request for Leave to file an Amended Indictmen,
5 November 1999, para. 28.
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47.  As mentioned above, I do not understand Mr Ngeze to be saying that prior crimes
capmot be included as part of background evidence if committed before the
commencement of the mandate year. What he is saying is that the prior crimes in this
case were not included merely as part of the background but were the subject of

independent charges against him.

43, However, it seems to me that the test as to whether the appellant was charged
with the prior crimes in question is whether he was in danger of being convicted of
thern. The prosecution says that he was not. The Trial Chamber, which is hearing the
case and which has to decide it at the end, also says that he was not. The decision of the
Trial Chamber means that, if there was any doubt on the matter, the Trial Charnber has
N now resolved that doubt by in effect giving a definitive interpretation that there is no

question of the appellant being charged with prior crimes.

44,  After that stage, the appellant can not be heard to say that he is exposed to the risk of
conviction for such crimes or that he is misled on the point. The matter has been duly
clarified along the very lines desired by the appellant. To ensure that the appellant is not
misled it is not necessary to say, as is proposed by the appellant, that the references to
crimes committed before the commencement of the mandate year may be retained in the
amended indictment provided that they are removed from the counts and “included in other
sections of the indictment mamely, ‘the Historical context’, ‘the power structure’ and
specially the Sub-section on the Press in Rwanda”® Such a reformulation is not a
substantial basis for allowing the appeal on the appellant’s comtention that the amended
= indictment charges him with crimes in excess of the Tribunal’s temporal jurisdicton. He
knows that he is niot being charged with such crimes and is not at risk of being convicted of
them; the Trial Chamber told him so. There is nothing unfair-in the proceedings going
forward on the basis indicated by the Trial Chamber. It is not the mission of the Appeals

" Chamber (o intervene on atters of form if the appellant has no complaint in substance.

45.  In effect, the appellant’s concern that he should not be charged with crimes

committed before the commencement of the mandate year or be at risk of being convicted

18
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reasoning of some fragility. A tribunal, it is said, “must not pursue consistency at the
cxpense of the merits of individual caseg” 28 That observation, admittedly made in
different circumstances, is in 1y view worth Temembering in this case. The appeal is more
meretricious than meritorioys, I respectfully Support the decision of the Appeals Chamber
to dismiss it on all points and to uphold the decision appealed from in its entirety.

Done in both English and French, the English text being authoritative.

| ZZ«&-.W

. Mohamed Shahabuddeen

Dated this fifth day of September 2000
At The Hague
The Netherlands

** Notice of Appeal and Appellant’s Brief Telating to objections based on lack of Jurisdiction under Rule 72 of
the Rules, para. 28, filed 25 November 1999,

¥ Merchandise Transport Ltd. v, British Transport Commission [1962]2 Q.B. 173, at 193, per Dovlin 1.3 o
adopting an observation hy Jenkins L.J. in R.v. County Licensing (Stage Plays) Committee of Flint C.C., Ex
P Barretr [1957] 1A1 ER 112, atp.122 H.L,
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