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LA CItANIBRE D’AI’PEL du TribunaI p6nal international chargg de juger les

personaes prdsum~es responsables d’actes de g~nocide ou d’autres violations graves du

droit international humanitaire commis sur le territoire du Rwanda et les citoyens

rwand.ais pr~sum6s responsables de tels acres ou violations commis sur le territoire

d’Etats voisins entre le 1at’ janvier et le 31 d6cembre 1994 (~ la Chambre d’appel ~ et

<< le Tribmnal >~ respectivement) 

VU les appels interjet6s par Ferdinand NahJ_mana des trois dc~cisions suivantes ̄

.
La << D6cision sur la requite du Procureur en modification de l’acte d’accusation >~,

rendue le 5 novembre 1999 par la Chambre de premiere instance T (<< la premiere

D6cision contest~e ~) 

.
La , Decision on the Prosecutor’s Motion for Joind.er >>, rendue le 30 noverabre

1999 par la Chambre de premiere instance I (<, la deuxi~me D6cision contest~e ~) 

,
La <~ Decision on the Defence preliminary Motion, pursuant to Rule 72 of theRules

of Procedure and Evidence ~, rendtae le 12 ju.illet 2000 par la Chambre de premiere

instance I (<~ la troisi~me D6c-ision contestfie >>) 

YU les Actes d’appel et pi&ces justificatives y relatives d~pos6s par Ferdinand

Nahimana, ’X savoir ¯

.

,

<< L’Acte d’appel centre la d6cision de la Chambre de premiere instance I en date du

5 novembre 1999 ~> d6pos6 le 16 novembre 1999 par Ferdinand Nahimana contre ta

premigre D6cision contest~e (e le premier Acre d’appel >~) 

Le (( Mgmoire additionnel et rectificatif au soutien de r appel formg par Ferdinand

Nahimana contre la D6cision de la Chambre de premiere instance I du 5 novembre

1999 ~, dgpos6 le 14 d6cembre 1999 par Ferdinand Nataimana ~t l’appui du premier

Acte d’appei ;

3~

.

<~ L’Acte d’appel contre la D6cision de la Charabre de premiere instance I en date du

30 novembre 1999 faisant droit ~t la Requite en jonction d’instances darts l’affaire Ie

Procureur c. Ferdinand Nahimana >~ d6pos6 le 7 d~eembre 1999 par Ferdinand

Nalzimana contre la. deuxi~me D6cision contest6e (<< le deuxi~me Acte d’appel )~) 

Le ~< M6moire en r6plique de la D6fense clans le cadre de la proc6dure d’ appel contre

la D6cision de la. Chambre de premigre instance I du 5 novembre 1999 autorisant le

2
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Procureur ~t modifier I’acte d’accusation >>, dtpos6 le

premiere D~cision contest~e par Ferdinand Nahimana ;
17 mai 2000 contre la

° << L’Acte d’appel contre la d~cision rendue le 12 juillet 2000 par la Chambre de

premiere instance I rejetant Ia requ&e en exceptions prtjudicielles d6poste par la

Dtfense >>, dgpos6 le 19 juillet 2000 contre la troisi~me Dtcision contestte par

Ferdinand Nahimana (<< le troisi~me Acte d’appel >~) 

VU les appels interjetgs par Hassan Ngeze des trois dtcisions suivantes ̄

1. La << D6cision sur la requ&e du Procureur en modification de l’acte d’accusation >>.

rendue le 5 novembre 1999 par la Chambre de premiere instance I (<< la quatri~me

Dtcision contestte ,,) 

2. La Dtcision orale rejetant les requites en r~cusation et exception d’incomp6tence,

rendue le 25 novembre 1999 par la Chambre de premiere instance I (<< la cinqui~me

D6cision contest~e >~) 

,
La. Decision on the Prosecutor’s Motion for .foirMer >> de Ferdinand Nahimana et

de Hassan Ngeze, rendue .le 30 novembre 1999 par la Chambre de premigre instance

t (<< la deuxi~me Dgcision contestte >>) 
i

VU les Acres d’appel dtposts par Hassan Ngeze, ~ savoir ¯

° <<L’Acte et mgmoire relatif aux exceptions d’incompttence (article 72 du

R~ement) >>, dtposts le 13 novembre 1999 par Hassan Ngeze contre la quatri&me

Dtcision contest~e (<< le quatri~mc Acte 
,d appel ~>)"

,
- L’Acte d’appel relatif ~t des exceptions d’incompttence (article 72) >> d6pos~ le 

novembre 1999 par Hassan Ngeze contre la qnatri~me Dtcision contestte (<< le

cinqui~me Acte d’appeI >>) 

o -L’acte d’appel relatif aux exceptions d’incompttence (article 72 et suivants du

R~glement) >> dtpos6 le 2 dtcembre 1999 par Hassan Ngeze (<< le sixitme Acte

d’appel >~) 

.
La <<Requtte en appel relative aux exceptions d’inc0mp&ence (concernant la

Dgcision de jonction d’insmnces du 30 novernbre 1999, (articte 72 du R~glement) >~,

dtposte le 10 dgeembre 1999 par Hassan Ngeze (. le septigme Acte d’appel >>) 

3
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VU les Ordonnances rendues le 2 juin 2000 par la Chambre d’appel enjoignant

Ferdinand Na.himana et Hassan Ngeze de dfiposer un m6moire r6capitulant toutes Ies

questions soulev6es en appel et de Hmiter les appels aux exceptions d’incomp~tence

(<, tes Ordonnances de synth~se >>) 

VU le <~ M6moire r6capitulatif au soutien des appels fonn6s par M. Ferdinand

Nahimana contre la d6cision de la Chambre de 1= instance I du 5 novembre i999 et

contre la D6cision de la Chambre de 1~m instance I du 30 novembre 1999 >> d6pos~ le 12

juin 2000 par Ferdinand Nahimana contbrm4ment ~ l’Ordonnance de synthase (e le

m6moire r6capimladf de Nahimana >>) 

VU le Mgmoire r~capitulatff de Nahimana faisant ga-ief ~ la Chambre de premiere

instance de ce que ̄

.
en rendant la premi%re D6cision contest~e, la Charnbre de premi%re instance I s’est

prononc4 ukra petita sur les requftes introduites par le Bureau du Procureur

(~< premier motif >>);

.
eu rendant les premi%re et deuxi~me D6cisions contest6es, la Chambre de premiere

instance a outrepass4 les limites’de sa comp6tence ratione temporis (<~ deu~%me

motif ~>);.

° en rendant la premiere D4cision contest~e, la Chambre de premiere instance a exc&tg

ses pouvoirs en se fondant, pour rendre sa d6cision, sur des moyens de dgfense

d6pos~s hops d6Iai par le Bureau du Procureur et qui n’avaient pus 6t6 commtmiqu~s

la d~fense (<< troisigme motif >>) 

° en rendant la premiere D4cision contest6e, la Chambre de premiere instance a exc6d6

ses pouvoirs en s’estimant habilitge ~t autoriser l’addition de nouveaux chefs

d’accusation sur la base des seules allggations du Procureur (<~ quatri~me motif >>);

VIJ le << M~moire r~capitulatif des arguments de la d6fense relativement aux diffdrentes

requites eu appel d~pos6es duns l’affaire No. ICTR-97-27-I conform6rnent ~t

l’Ordonnanee du 2 juin 2000 du Pr6sident de la Onambre d’appel du TPIR >>, d6pos6 le

9 juin 2000 par Hassan Ngeze conform6ment .~ l’Ordonnance de synth~se (<< M6moire

r4capitulati2" de Ngeze >~) 
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VU le M6"moire rdcapimladf de Ngeze et ses annexes spdcifiam les motifs d’appel ci

apres ̄

35/ 

1. Annexe I: il est fait appel de ta quatfieme D6cision contest6e pour los motifs

suivants : i) incomp6tence ratione temporis, i) incomp6tence de la Chambre de

premiere instance pour avoir exc6d6 ses pouvoirs, iii) iricomp6tence de la Chambre

de premiere instance pour statuer ultra petita sur los questions dont elle est saisie,

iv) incomp6tence de la Claarnbre de premiere instance pour remplacer le juge qui 

confirm6 I’ acre d’accusation, v) incomp6teuce de la Chambre de premiere instance 

pour statuer sur routes instances ult6rieures ;

2. Annex It : il est interior6 appel de la cinqui~me D6cision contest6e pour les motifs

suivants : i) incomp6tence de Ia Chambre de premigre instance I d6coutant de la

patti’,flit6 des juges, ii) incomp6tence de la Chambre de premiere instance I en vertu

de l’article 15 C) du R~Nement de proc6dttre et de preuve et la tentative de recuser

le juge PilIay ;

3. Annex 11I: il est fair appel de la dettxi~me D~cision contest6e pour-les motifs ci

apres :. i) incomp6tence de la Chambre de premi%re instancepour stamer sur la

requite en joncfion d’instances alors qu’un acre d’appel a 6t~ introduit coat-re la

d~cision du 5 novembre 1999 autorisant la modification de I’acte d’accusation, ii)

incompetence de ta Chambre pour stamer sur la requete en jonction, d’instances en

l’absence de tout commencement de preuve, et iii)incomp&ence de la Chambre

pour se prononcer sur la base d’un acte d’accusation qui n’a pas 6tg confirm6 ;

VU l’article 72 (D) du Rgg!ement de proc6dure et de preuve du Tribunal (~<le

R~glement >>) alors en #igueur, qui dispose que los d6cisions sur los exceptions

pr6judicieUes ne sont pas suscepfibles d’appel, saul lorsque la Chambre a rejetg une

exception fond6e sur I’incomp&ence, auqueI cas l’appel est de droit ;

¯ T ’CONSIDERAN qu’une exception d’incomp6tence a pour but de remettre en cause le

tbndement m6me de la comp6tence exerc~e ;

VU le premier motif de l’Annexe I du mgmoire r6capitulatif de Ngeze et le deuxieme

motif du m6moire r6capitulafif de Nahimana soulev6s respectivement cont’re la

quatrigme D6cision contestge et la premiere D~cision contest~e fondues "~ la merae date

par la Chambre de premise instance I relativement ~t la comp&ence ratione temporis du

Tribunal ;

5
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VU les autres motifs d’appel invoqu~s duns les m6moires r~capitulatifs de Nahimana et

de Ngeze portant sue des erreurs ali6gu6es qui n’ont pus alt6r~ le fondement de la

comp6tence du Tribunal ;

CONSTATA2~IT ce faisant, que toms les motifs invoqu~s, "~ l’exception du premier motif

de l’Armexe I du m~moire r~capitulatif de Hassan Ngeze et du deuxi~me motif du

m~moire r6capitular~f de Ferdinand Nahimana, sont irrecevables en ce qu’ils ne reIgvent

pas du champ d’application de l’article 72 (D) du R~glement 

W l’article 7 du Statut du Tribunal qui restreint la comp6tence ratione temporis du

Tribunal << ~ la p6riode eommenqant le l*rjanvier 1994 et se terminant le 31 d~cembre

1994 >> ;

CONSIDERANT d~s lors qu’une personne ne peut 8tre accusee que pour un crime

commis entre le !¢’ janvier et le 31 ddcembre 1994 ;

CONSIDERANT cependant que cela ne saurait empachcr un acre d’accusation de fake

r~f6rence, en guise d’introduction, ~. des crimes commis ant6rieurement par un accus6 ;

YU la d6cision de la Chambre de premi6re instance de ne se r6f6rer aux 6v6nements qui

se sont produits avant 1994 que duns un but de rappel historique ou E fit.re d’information

et qu’elle ne tiendra aucun accus6 responsable de crimes commis avant 1994 ;

CONSIDI~RANT que la question de la comp6tence ratione temporis du Tribunal relhve

certes du champ d’application de l’article 72 (D) du Rgglement, mais qu’efi l’esp~ce, 

question manque d’int6r~t en ce que la Chambre d’appel est corwaincue clue la Chambre

de premiere instance ne va pas retenir, eomme seule hawse factuelle d’un chef

d’accusafion, des 6v~nemerats qui se sont produits avant 1994 ; que d~s lots la Chambre

de premiere n’a pas outrepass6 sa comp6tence ratione temporis.

PAR CES MOTIFS

REJETTE Its appels.

6
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Les Juges Lal Vohrah et Raphael Nieto-Navia joignent une opinion

conjointe. Le Juge Mohamed Shahabuddeen joint une opinion individuelle.

individuelle

Fair en anglais et en fran~a~s, le texte en ’fi’angais faisant foi.

/

r"

4
. : ..... J

Claude Jorda,
President de la Chambre

009

Fair ~ La Haye (Pays-Bas), le cinq septembre 2000

[Scean du Tribunal]

%,.J

¯ i
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ICTR APPEALS

JOINT SEPARATE OPINION OF JUDGE LAL CHAND VOHRAI=I AND

JUDGE RAFAEL NIETO-NAVIA

I. We ha~¢c reservations in respect of today’s Decision1 only in relation to the finding

made as to the AppeIlants’ argmnent that the amended indictments exceed the temporal

jurisdiction of the Tribunal.2 We wish to explain the reasons why we are unable to agree

with the approach taken.

2. Both Appellants have argued that certain of the charges in their respective amended

indictments include allegations of ~rncs that fall outside the temporal jurisdiction of the

Tribunal In particular’, they argue that certain counts in the amended indictments

specifically refer to events occurring prior .~o 1994 and that the acts referred to are presemed

as constituent elements of the crimes with which they are charged,a When this matter was

raised at first instance, the Trial Chamber found in respect of Ferdinand Nahimana:

27. The Trial Chamber notes teat some of the allegations in the proposed amended
indictment do fall outside the period 1 Ianuary 1994 to 31 December i994.
However, the Trial Chamber accepts the Prosecutor’.~ submission that she intends
to rely on these allegations in proving the hagredients of the offences which were
allegedly committed within the temporal jurisdiction of the Tribunal.

28. The Trial Chamber recogrtises the possibJ_tity that these a/legations may be
subsidiary or interrelamd allegations to the principal allegation in issue ,and r_hus
may have probative or evidentiary value. The Trial Chamber is therefore of the
view that it is premature to address the relevance and admissibility of these
alIegafions at this stage oF proceedings. The appropriate stage wili b= at the trial
of the accused.~

3. It found in respect of Hassan Ngeze:

1 Ngeze & Nahimana, "Decision on Interlocutory Appeals", to which this opinion is appended ("Decision").

~- Ground I in Annex 1 in the Ngez¢ Consolidated Brief,tad Ground 2 in the Nahimana Consolidated Br/ef (as
referenced in the Decision).
3 Nah#nana ConsolidatedBrief, paras. 55-69; Ngeze Consolidated Brief, paras. 1-14.
4 "Decision on the Prosecutor’s Request for Leave to Fite an Amended Indictrneuf’, The Prosecutor v.

Ferdinand Nahimana, Case No. ICTR-96-1 l-T, 5 November 1999, paras. 27 and 28, See also, "Decision on
the Defence Preliminary Motion, Pursuant to Rule 72 of the Rule~ of Procedure and Evidence", The
Prosecutor V. Ferdinand Nahimar~ C~se No. ICTR-96-1 l-T, 12 Iuly 2000, p. 4: "The Chamber Ja fitly
aware .of the temporal limits placed upon it by the Statnm. However, information that faUs outside the
temporal jurisdiction of the Tribunal may be tz~fifl in helping the accused and the Chamber to appreciate the
context of the alieged crimes, particularly duc to the complexity of the events that occurred in Rwanda, during
1994. Ftrrzhermom, the Chamber ks of the view that the proper stag~ to determine the admissibility and
evidential value, if any, of the paragraphs that contain information about events that occurred prior to 1
January 1994, is during the assessment of evidence. Accordin~y, these are nmtters that the Chamber will
consider at the trial of the accused_ For these reaSons, the above mentioned paragraphs may remain in the
indictment, and reference to these paragraphs may remain in the cotmts."

1
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After careful review of the [reIcvant] Paragraphs, the Chamber holds that mmay of" the
events, while related to a time period preceding 1994, provide a re2cvant back~ound and
a basis for understanding the accuscd’s alleged conduct in relation to the Rwandart
genocide of 1994 .... Thus, such information is directly re2evant to events that occurred in
I994. The Chamber has considered the totality oft.he facts ,alleged and has noted that the
Prosecution does not rely solely on the information in the paragraphs cited by the
D~fence, but.also on facts related to the accuscd’s alleged criminal conduct during I994.
Moreover, the Trial Chamber holds
. , . that an assessment of the acts aIlezed in theindictment m an evidentiary matter, the truth of which must be proved at triatY

4. In the case of both AppeIlams, the Trial Chamber accepted the Prosecution’s

assertions and it expressed satisfaction that inclusion of these events in the amended

indictments did not fall outside the temporal jurisdiction of the Tribunal because the

Prosecution merely intended to refer to them to prove the ingredients of offences which

were allegedly committed witkin the temporal jttrisdiction of the Tribunal. Similarly, the

Decision briefly notes the Trial Chamber’s findings and states that it is satisfied that "the

qS~al Clamber will not rely upon events occurring prior to 1994 as the independent basis of

a count and therefore the temporal jurisdiction has not been exceeded’,.6

5. We do not doubt the ability of the trial Judges to properly apply the law and consider

facts and evidence m their appropriate context, including their ability to accurately apply the

findings of the Decision and their own of 5 November I999. Nevertheless, we are of the

view that reference to these facts, if arty, should henceforth be located outside paragraphs

underlying the specific counts of the indictments.

6. The essential point to be noted is that this Tribunal has a restricted and clearly

defined temporal jurisdiction. This applies without exception to al.l crimes charged,

including inchoate or continuing ca-fines, Temporal jurisdicdon is defined in the Statute in

Article 1 (Competence of the International Tribunal for Rwanda),7 Article 7 (TerritorSal and

Temporal Jurisdiction)8 and Arfcle 15(1) (The Prosecutor)9 which provide that the temporal

ecsmn on the Prosecutor’s Request for Leave to Amend the Indictment", The Prosecutor v. Hassan
Ngeze, Case No ICTR-97-27 I, 5 November 1999, para. 3.
6 D ¯

¯ .

ectsiou, p. 6,7 ’qlae International Trlbtmal for Rwanda shall have the power to prosecute persons responsible for serious

violations of intemationaI humanitarian law committed in the territory of Rwanda and Rwandan citizens
responsible for such violations committed in the territory Of neighbouring States between 1 Ianuary 1994 and
31 December 1994, in accordance with the prn,Aslo~as of the present Statute."
s "The territorial jurisdiction of. the International Tribunal for Rwanda shall extend to the territory of Rwanda

including its land surface and airspace as wel/as go the territory of aeighlmuring States in respect of serious
viola~ons of hatemationa/humanitarian law committed by Rwandan citizens. The temporal jurisdiction of the
International Tribunal for Rwanda shall extend to a period beginning on I January 1994 and ending on 31
December I994."

2Case No.:ICTR.96-11-AR72 and ICTP-,-97-27-AR72
5 September 2000
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jurisdiction of the Tribunal is limited to adjudication of crimes within the subject-matter

jurisdiction of the Tribunal committed between I January and 31 December 1994.

7. The Tribunal’s subject-matter jurisdiction includes not only war crimes, crimes

against humanity and genocidel° but also the separate and independent crimes of conspiracy

to commit genocide and direct and punic incitement to commit genocide, so-called

inchoate or continuing offences, with which the Appellants have been charged,u In

addition; Article 6(1) of the Statute provides for individual criminal responsibility in respect

of a person who "planned, instigated, ordered, committed or otherwise aided and abetted in

the planning, preparation or execution of a crime referred to in Articles 2 to 4 of

the... Statute.’" With inchoate crimes in particular, it can be dif.ficult to agcertain when all of

the constituent elements of the offence exist so that a potential problem arises if it is

intended that a conviction will be based upon not just one defined event occurring on a

specific date but upon a series of events or acts wNch took place over an extended period of

time.

8 . I Conspiracy is an example of an offence that may be carried out over an extensive

period of time. In such cases (as the instant), what weight should be placed on events which

occurred before 1 January 1994? What is the impact of a statutory limitation to the temporal

jurisdiction of the Tribunal on offences such as conspiracy or incitement to commit

genocide? Is it intended that the limitations to the Tribunal’s jurisdiction should appIy in

relation to these crimes such that evidence of pre-1994 incitement or conspiracy to commit

genocide is eicluded even when the alleged crimes were completed in 19947

9. The Statute does not expressly define how its jurisdiction should be interpreted in

relation to continuing or inchoate offences such as conspiracy or incitement. At the same

time, there is no provision providing an exception to the temporal limitation in respect of

these offences.

9 "The Prosecutor shall be responsible for the investigation and prosecution of persons responsible for serious

violations of int~mation.,I humanitarian law committed in the territory of Rwanda and Rwandan citizens
responsible for such violations committed in the territory of neighbouring Statcs, between 1 January 1994 and
31 December 1994."
io Articles 2-4 of the Statute provide for prosecution of genocide, crimes against humanity and violations of

Article 3 common to the Geneva Conventions and of Additional Protocol I.I, respectively.
u Article 2(3) provides: "The following acts shall be punishable: (a) C-cnocide; (b) Conspiracy ~o 

genocide; (c) Direct and public incitement to commit genocide; (d) Attempt to commit genocide; 
CompLicity in genocide."

3
Case No.:ICTR-96-1 I.AR72 and IC’~-97-27-AR72
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10. On a plain reading of the language of the Statute, the/-imitation on the Tribunal’s

temporal jurisdiction is clear: "The temporal jurisdiction of the Internat/onal Tribunal for

Rwanda shall extend to a period beginning on 1 January 1994 and ending on 31 December¯

1994."12 The "ordinary meaning" of this phrase is to us unambiguous and stipulates a

precise period of time over which the Tribunai exercises this jurisdiction.13 Therefore, an

accused may not be charged with or convicted of a crime that took place.before 1 January

i994 or after 31 December 1994, regardless of its nature.

11. There is no express guiclance in relation to the temporal 1imitation on inchoate

crimes, and therefore the intention of¯the Security Council, as a confil~ling indicator of the

object aud purpose of the Statute should guide the Tribunal in interpreting lacunae or

ambiguities, if any. 1,t

12. In construing this intention, it is helpful !nitially to consider certain views expressed

in the Security Council meetings relating to the crisis in Rwanda which were held prior to

the establishment of the Tribunal. The delegate of Rwanda repeatedly empl’asised that

October I990 was when the war began. In May I994, he stated before the Security Council

that "perpetrators must be identified and punished. But this applies to the entire duration of

the war, that is, since 1 October I990.,,~s Again, in June t994, the delegate asserted that a

military solution to the crisis "would only perpetuate the suffering endured by the

Rwandese people for nearly tbt~r years,,~6, thus again reminding the members of the

Security Council that the Government of Rwanda deemed the conflict to have begun in

t990.

13. Finally, although the Government of Rwanda had requested that the Tribunal be

established there were several provisions in the Statute that resnlted in Rwanda voting

against ResoIution 955 establishing the Tribunal and adopting the Statute. The delegate of

Rwanda cited the limited temporal jurisdiction as the first of several reasons why it was

voting against the Statute of the Tribunal:

t2 ArtMe 7 of the Statute.
In interpmtatior~ the Tribunal is guided by the principles wb2ch may bc drawn from Article 31(1) of the

VJeana Convcn~on on thc Law of rreayacs (1969), UN Doc A/CONI~ 3

....... ¯ ¯ 9/27’ ’ A treaty sMll be interpreted mgood faith in accordance with tht: ordinary meaning to be given to the terms of the treaty in their context and
i~ the light of its object and purpose." These principles are considered today as general principles to be applied
i~ the interpretation of all mterrmtional instn~ments.
1,* Article 32 of the Vienna Convention on the Law of Treaties.

4Case No.~CTR.96.1 I-AR72 and ICTR-97-27-AR72
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In spite of many meetings with the sponsors of the draft resolution, and despite some
amendments to the initial text, my Government is still not satisfied with the resolution or
with the statute of the International Tribunal for R.wanda as it stands today, for the
following reasons. First, my delegation regards the dates set for the ratione remporis
competence of the International Tribunal for Rwanda from 1 7anuary 1994 to 3t
December 1994 as inadequate. In fact, the genocide The world witnessed in AprJ/ 1994
was the result of a 10rig period of plamaing during which pilot projects for extermiuatSon
were successfi.flly tested. For example [massacres, exterrr~ar.ions, torture, rope ,’tad other
crimes were committed in 1990, 1991, t992, aud 1993.]... My delegation proposed thzt
account be t,aker~ of the period from 1 October 1990, the beg.ironing of the war, to 17 Iuly
1994, the end of the war. This proposal was rejected without any valid reason. An
international tribunal which refuses to consider thc causes of the genocide in Rwanda and
its plamting, and that refuses to consider, the pilot projects tha~ preceded the major
genocide of April 1994, cannot be of any use to Rwanda ....

In tl~s respect, there is acontradiction between articles 6 and 7 of the statute.Iv

i4. The I994 genocidal regime was considered to have taken place between 6 April

1994 and 17 July 1994. The Security Council was well informed about alIegations of

serious crimes perpetrated in Rwanda prior to 6 April 1994.IS It decided, however, not to

extend the jurisdiction to cover all serious violations of international criminal law

committed in Rwanda but, instead, to limit the jurisdiction of the Tribunal exclusively to

crimes committed during the I994 genocide and war. It extended the jurisdiction to 1

January 1994 instead of 6 April t994 precisely in order to capture the planning stages of the

crimes. In the Security Council meeting which brought about the establishment of the

Tribtma[, the delegate of France stated: "The Tribunal will be competent to deal with

offences committed between 1 January and 31 December I994. The choice of this time

period makes it possible to take into account possible act~ of planning and preparation of

genocide which took place beginning on 6 April of this year. ’’~9 Tl{e delegate of New

Zealand concurred: "The temporal jurL~diction of the Tribunal has been expanded

backwards, from April, as originally proposed, to January 1994, so as to include acts of

1, UN SCOR, 49: Sons., 3377:aMtg., UN Doe. S/PV.3377, 16 May 1994.
zs UN SCOR, 49 Sons., 3392 Mtg., UN Dec S/PV 3392 and Corr 1 22
17 UN SCO ,h ra " ¯ ., Iune 1994.IL 49 Sons., 3453 Mtg., UN Dec. S/PV.3453, 8 November 1994.Is Additionally, the Security Council had before ff the report of the Commission of Experts. The Commission

of Experts on Rw,’mda established to investigate serious v.iolations of international humanitarian law in
Rwanda and to make recommendations as to holding responsible individuals accountable p~ovided detailed
information to the Security Council The Final Report of the CommSssJon of" ExperL,; twice stressed that there
was overwhelming evidence indicating that the genocide had been planned monttt~ in advance of its actual
execution. The Commis.~ion of Experts was sufficiently "knowledgeable about violence occurring prior to
1994. In providing back~.otmd information leading up to the 1994 genocide, the Final Report noted: "A
number of ~assacres have been perpetrated in Rwanda in the last 45 years. In particular, the years 1959,
1963, 1966, 1973, 1990, 1991, 1992 and 1993 were marked by massacres in Rwanda." However, the
Commission of ;Experts concluded that the 1994 genocide was not planned years in advance, but months in
advance. See Final Repdrt of the Commission of Expert~ established pursuant to Security Council resolution
935 (1994), S11994/1405 (Annex), 9 December 1994, at paras. 3t, 101-08, and 156.
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planning for the genocide that occurred in April. ’’~° No other member of the Security

Council expressed a differing opinion as to the scope of the temporal jurisdiction or as to

the reasons for restricting the temporal jurisdiction to the year 1994.

15. Consequently, in establishing the Tribunal, the Report of the Secretary,General

provides:

The temporal jurisdiction of the Tribunal is limited to one year, beginning on i January
1994 and ending on 3I December 1994. Although the crash of the aircraft carrying the
Presidents of Rwanda and Burundi on 6 April 1994 is cousidemd to be the event that
triggered the civil war and the acts of genocide that followed, the Council decided that
the temporal jurisdiction of the Tribunal would commence on 1 January 1996, in order to
capture the planning stage of the crimes.’t

16. Clearly, in adopting the Statute, even crimes involving planning and preparation

were specificaLIy anticipated and debated among members of the Security Council Aware

of this fact and also of the view expressed by the Rwanda delegate that the temporal

jurisdiction of the Tribunal should commence in 1990, the Security Council nevertheless

decided to limit the jurisdiction to crimes committed during the 1994 genocide. It extended

the temporal jurisdicfiou of the Tribunal to January instead of April 1994 in order to capture

crimes that may have involved planning and preparation. Extending it back further was

rejected - thus only crimes committed after 1 January 1994 may be prosecuted before the

International Tribunal.

17. The fact that the Security Council specifically considered the impact Of a limitation

to the temporal jurisdiction of the Tribunalon such crimes and the fact that R extended the

jurisdiction of the Tribunal to include any criminal Nanning that took place in the months

before ApriI 1994 indicate that the Security Counci.l intended that reference to events which

occurred prior to 1 January 1994 (irrespective of the crime to which they pertain) was to be

exeIuded from forming the basis of charges for I994 crimes. In our view, this intention of

the Security Council is a confmning indicator of the "object and purpose" behind the

provisions of the Statute Mating to temporal jurisdiction. As is within our competence, we

19 UN SCOR, 49~t’ Sess., 3453m Mtg., uN Doe. SffrV.3453, 8 Nov. 1994 [emphasis added].
z0 /b/d. [emphasis added]. The jurisdiction wa.~ exteuded to the end of 1994 m order to capture crimes lhat

continued to be committed after the cea~-fire ba July 1994, especially in refugee camps. 1bid, (delegate of

France).
zt Report of tlu~ Secretary-General Pur.ruant to Paragraph 5 of Security Council gesolu~on 955 (i994),

S/1995/134, 13 February 1995, at para. 14 [emphasis added].

6
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believe that the relevant provisions of the Statute should be interpreted in a restrictive

fashion in order to fulfil this intention.=

18. In accordande with this interpretation, no reliance should be placed on events that

took place before 1 January 1994 to support and prove the ~avamen of substantive

offences.

t9, On a reading of the amended indictments in this matter, it is unclear if it is intended

that these pre-1994 facts and events - which are stated as facts and indeed referred to as

crimes but which have not been proved and will not need to be proved at trim as they

occurred prior to 1994 .- will be relied upon to form the basis of a subsequent finding of

individual criminal responsibility. In the event, the inference can be drawn that the

Appellants imght be expected to defend themselves in relation to pre-1994 allegations. This

would be in breach of the terms of the temporal jurisdiction of the Statute and Article

20(4)(a) of the Statute, according to which an accused will be entitled, in full equality: 

be informed promptly and in detail in a language which he understands of the natm’e and

cause of the charge against him,’a3

20. The latter statutory requirement includes an obligation to ensure that an accused can

fairly anticipate the charges in relation to which he or she will be required to defend himself

or herself at trial, z4 An accused does this by consulting the indictment, which should:

m It is a principle of international law that the Tribunal h~ the competence to interpret its own jurisdiction,

without departiug from the express terms of the Statute. See, "Decision on the Defence Motion for
Interlocutory Appeal on Jurisdiction", The Prosecutor v. Dugko Tad~, Case No. IT-94-1-AR72, 2 October
1995, para. 13 et aeq. This accords also with Article 36.6 of the Statute of the International Court of Justice:
"In the event of a dispute as to wh~ther the Court has jurisdiction, the matter shall be settled by the decision of
the Court." Because this is such a wide-ranging power, international tribunals should interpret their
jurisdiction in a restrictive fashion. Iu ~his regard, the International Cottrt of Justice has on many occasions
rcfused to entertain cases tbllowing a decision that it lacked competence to do so. Case of the Monetary Gold
Removed from Rome in 1943 (Prel#ninary Question), Iudgement of 15 June 1954, I.C.J, Reports (1954), p. 19,
Eas: Timor (Portugal v. Australia) Judgement, I.C,J., Reports (I995), p, 90. See also, Status Of Eastern
Carelia, P.C,I.L, Series B, No. 5 and Interpretation of Peace Treaties, Advisory Opinion, I,C.J. Reports
(1950), p. 65.
z~ See also Article 17(4) of the Statute, which provides inter alia: "IT]he Prosecution shall prepare an

indictment containing a concise statement of the facts and the crime or crimes with which the accused is
charged under flae Statute"; and Rule 47(63.
2~ See, tbr example: "Decision on the Form of the Indictment", Prosecutor v. Dragol]ub Kunarac and Radomir

Kova~, Ca~e No. IT-96-23-PT, 4 November t999, paras. 5-7; "Decision on the Defence Preliminary Motion
on the Form of the Indictment", Prosecutor v. Milorad Krno]elac, Case No. IT-9’7-25-PT, 24 l=ebru~y 1999,
paras. 12-13: "What must clearly be identified by the prosecution so far a.s the individual responsibility of the
accused in the present case is concerned are the particular acts of the accused himself or the particular coarse
of conduct on his part which are alleged to constitute that responsibility" and, "Decision on Defence

7
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...make cleat" to an accused (a) the nature of the responsibility alleged against him and
(b) the mamrial facts by which his particular responsibility will be established .... In other
words, the capacity in which the accused allegedly committed the charged offence must
be dearly defined,z~

21. It is our view that indictments in this Tribunal should be more explicit by including

any pro-1994 events exclusively in an historical or introductory section. In tbAs way, an

accused would be more fully informed and could distinguish between those material :facts

by which it is intended that their particuIar individual criminal responsibility wilI be

established and those facts which are being brought simply for historical or introductory

purposes.

22. In reviewing Section 8 of the amended indictments, headed "The Charges", each

count commences with the following statement: "By the acts or omissions described in

para~aphs [numbered para~aphs included]...and more specifically in the para~aphs

referred to below:’. In several instances, the paragraphs refer to events or acts by the

accused that took place before 1 January 1994, and in some instances, they refer exclusively

to events or acts - including crimes - that occurred prior to 1994.26 Each count continues

by naming the accused and chafing him with a specific offence. The format and placing of

these references used by the Prosecution could suggest that the Prosecution intends to rely

on these events to prove the charges.

23. Pro-1994 acts or events should not, in our view, be included to support the specific

counts of the indictments. The assurance provided to both AppeLlants in today’s Decision

wherein the Appeals Chamber notes it is satisfied that."the Trial Chamber will not rely upon

events occurring prior to 1994 as the independent basis of a count’’27 does not, we think,

provide a sufficient guarantee to adequately protect the accused’s rights and expectations.

We would have preferred if the Decision had determined that the Trial Chamber was

prevented from taking these facts and allegations into account and that reference to them

should have been removed from the specific counts of the amended indictments. I_nfaimess

Preliminary Motions on tl~e Form of the Indictment", Prosecutor v, Miroslav KvocTga eraL, Case No, IT-98-
30-PT, I2 April 1999.

"Decision on the Form of the Indictment", Prosecutor v. Dragoljub Kunarac and RcMomir Kovad, Case No,
IT-96-~-3-PT, 4 November 1999, para, 6 (footnote ret~ence omitted).2a See fog example, Amended Indictment in respect of HcL~san Ngeze, paras, 5.3, 5.4, 5.6, 5,7, 5,8, 5.9, 5.11,

5.2I, 5.22, 5.27, 5,28, 5.29, 6.7, 6.8, 6.9, 6.11, and 6.12.
2~ Decision, p. 6.

.
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to the Appellants this would remove any ambiguity and uncertainty and would have

i~brmed them in ~eater detail of the "nature and cause of the charge against [them]."zs

24. Nevertheless, the reasons we have given do not, in our view, suffice to require us to

register a dissent to this part of today’s Decision. Although the Decision, in our considered

opinion, could have gone further, we understand it in essence to preclude the facts and

events occurring prior to 1994 from forming the underlying basis of the charges in the

amended indictments.

Done in both English and French, the English text being authoritative.

/f / ,,’

]G ge’Rafael Nieto-Nav~a

U£O

Done this fifth day of September 2000
At The Hague
The Netherlands

.._,,.

[Seal of the Tribunal]

2~ A.rticlc 20(4)(a) of the Statute.
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SEPARATE OPINION OF JUDGE SHAHABUDDEEN

( i) Introduction

019

,y-

1. I respectfully agree with the decision of the Appeals Chamber but propose to say

something on a point on which there is some difference of opimon. The difference does

not affect the outcome of the case, but it is important. It concerns the question whether

the amended indictment exceeds the temporal jurisdiction of the Tribunal.

2. In my view, the position is this: There is no uncertainty in the Statute requiring

recourse to principles for resolving an ambiguity. There is no dispute that the Statute

~ves jurisdiction to the Tribunal only in respect ofcrimes committed during 1994. There

is accordingly no dispute that an indictment cannot present a count for a crime conunitted

before that year. There is also no dispute that, in appropriate circumstances, tbJs does not

preclude the presentation of introductory evidence of such prior crimes having been

committed by the appellant, In the words of the Appeals Chamber, the Trial Chamber

held "that it will rely on events occurring prior to 1994 solety in an historical or

in-~brmative context and that it will not hold an accused accountable for crimes

committed prior to i994". In effect, in the view of the Trial Chamber, the appeIlants are

not indicted for such prior crimes. That was what the appellants wanted to know. So

what are they appealing from?

(ii) The issues

3. It will be convenient to explain these matters with. reference to the case of Mr.

Ngeze. Mr. Ngeze contends that the amended indictment charges him with crimes

committed before the commencement of the jurisdictional period prescribed by the

Statute of the Tribunal - I January 1994 to 31 December 1994 ("the mandate year").

Obviously, if such crimes are charged they would be beyond the temporal jurisdiction of

the Tribunal; the amended indictment would have to be struck down pro tanto. This is

not contested by the prosecution. It is also reeognised by the Trial Chamber. Its decision

does not deny that such prior crimes are included in the amended indictment; it takes the

position that those are not crimes for which the appellant is charged, but are part of the
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events which "provide a relevant background and a basis for understanding the accused’s

alleged conduct in relation to the Rwandan genocide of 1994".I I understand it to be

saying that this is what the indictment means. Is that what the indictment means* If so,

is the indictment valid?

4. Not all of the points invotved are disputed, but some are. In my op/-nion, it is

necessary to visit aI1 of them brief/y in order to aPPreciate the matters which falI for

decision. These questions, which admittedly OVerlap, may be asked-

(a) Is the appellant charged with crimes committed before the commencement

of the mandate year?

(b) Can the prosecution present back~ound material containing evidence 

prior crimes ?

(c) If so, did the Statute 1hint thc COmpetence of the prosecution to do so 

prohibiting the presentation of background material containing evidence of

prior crimes if they ante-dated tile commencement of the mandate year?

(d) Do t21e speeches made in the Security Council help to determine the claim

by the appellant that he is being charged with crimes committed before the

commencement ofthe mandate year’?

(e) it" the appellant is not charged with crimes corm~tted before the

commencement of the mandate year, does it follow that any objection by

him as to "lack of jurisdiction" is not well-founded and that Iris

interlocutory appeal should be dismissed?

(iii) Whether the appellant is charged with crimes committed before rite mandate year

5. As to question (a), which asks whether the appellant is charged with crimes

committed before the commencement of the mandate year, it is necessary to read the

amended indictment as a whole. The document is twenty-nine pages long, typed in single

space. It is broken down into sections. These sections are entitled:

[~020

t Decision on thc Prosecutor’s Request for Leave to Amend the Indictment, 5 November 1999, para.3
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(1)

(2)

(3)

(4)

(5)

(6)

(7)

Historical Comext

Terfito6.al, Temporal and Material Jurisdiction

The Power Structure

The Accused

Concise Statement of the Facts: Preparation

Concise Statement of the Facts: Igangura Newspaper

Concise Statement of the Facts: Other Violations of International

Humanitarian Law

(8) The Charges

6. Paragaph 2.1 of the amended indictment, placed under ’°Territorial, Temporal and

Material Jurisdiction,,,a ¯states that the "cr~mes retorted to in this indictment took pIace in

Rwanda between 1 Jatauary and 31 December 1994". The language is not as precise as may

be wished: it could have spoken of the "crimes with which the accused is charged in this

indictment ..2’ instead of the "crimes refelzred to in this indictment ..". But it is reasonably

clear that temporal jurisdiction was being asserted only in respect of crimes which "took

place in Rwanda between I January and 31 December 1994". Crimes committed before that

period were not the subject of ct~’ges.

7. The appe/lant does not seem to be disputing that crimes can be stated in the amended

indictment as part of the backgound even if they were committed prior to the

commencement of the mandate year. What he says is that " ’such background and basis’

could be included in other sections of the indictment nameiy ’the I~storical context’, ’the

power stracmre’ and Specially 0ae Sub-section on the Press in Rwanda’,3 In other words,

the prior crimes were set out in the wrong place in the amended indictment; and, having

been set out in the wrong place, the appellant was entitled to the view that he was in fact

beiag chm-ged with those crimes. I do Jaot think that is right if, as I consider, the amended

indictment, read as a whole, made it reasonably clear that the appellant was charged only

with crimes committed in the course of the mandate year.

2 Emphasis added.

"~ Notice of Appeal and Appeilant’s Brief relating to objections b~ed on lack ofjurisd/ction trader Rule 72 of
the Rules, para. 28, fried 9_5 Nove’mber 1999.
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8. This view is consistent with the location of paragraphs 5.21 and 5.22 of the

amended indictment, which, I believe, should really be numbered 5.28 and 5.29. These

paragTaphs refer to acts some of which were allegedly done by the appellant before the

commencement of t~e mandate year. The appellant relies on these paragraphs for saying

that he is being charged with crimes relating to those prior acts. However, it is to be

noticed that these para~aphs fall under a sub-heading entitled "Precursors Revealing a

Deliberate Course f Act.ton . The introductory character of these paragraphs, dealingO " ’~

with matters of a precursory nature, is not belied by the fact that that sub-heading itself

falls under the more general heading "Concise Statement of the Facts: Preparation". if

introductory matters are admissible, it is not apparent why they may not constitute facts

and why these facts may not be presented as part of the onclse Statement of the Facts"

envisaged by Rule 47(C) of the Rules of Procedure and ]Evidence. There is no reason tbr

supposing that all facts forming part of the "Concise Statement of Facts" are necessarily

facts sel’ting out a charge; some facts could be introductory even though mentioned in that

Statement.

022

9. .It may be said that to adduce evidence showing that a required element of a crime

alleged to have been conmfitted within the mandate year existed prior to that year is

effectively to charge the appellant with a crime committed before the commencement of

that year. But there is a distinction between the legal el.ements of a crime and the

evidence of their existence. The prosecution has to prove that all the legal elements of a

crime were present at the time of commission of the crime, that is to say, at the time

within the mandate year when the crime is alleged to have been cormznitted~ However,

there is no reason why the evidence of their existence at that poir~t of time cannot (in

some cases, at any rate) incIude evidence deriving from a time prior to the commission or

the crimes charged and, in particular, prior to the commencement of the mandate year.

Prior matters can ground a finding of the present existence of a fact, in the sense that

from one fact a reasonable inference may somethnes be made that another fact also

existed.

I0. It’, for example, a man was charged with a crime committed on a certain date, it

would be necessary (setting aside arguments about offences of strict Jdability or absolute

offences) for the prosecution to prove, as an element of the crime, that on that date be had
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the intent to commit the crime. But the evidence that on that date he had that intent could

well derive £rom an earlier time. It may be that on a previous occasion he did acts or

used words showing that he entertained feelings of enmity for the v~cthrt4 or that he even

intended to commit the particular crime. A reasonabIe inference could,, in some

circumstances, be drawn that the intent so shown was present at the time of commission

of the crime. In the result, the prosecution could prove that, at the actual time of the

cl~zae, the accused had the necessary intent, though the proof derived from an earlier

tSme.

11. This reasoning has to be applied to the temporal framework of the Statute: the

evidence of a required element could come from a time anterior to the mandate year, but

what that evidence would prove was that, at the point of time within the mandate year

when the crime was aUegedly committed, the required element was present. Thus,

evidence of earlier genocidal developments is admissible to prove the genocidal character

of an act cormnitted during the prescribed period: regarded by itself, the act may not

appear to be genocidal, but it could so appear if viewed in the light of previous

developments. This aspect is taken up below.

12. A particular probIem arises in the case of the crime of conspiracy, with which the

appellant was also cl~arged. The making of an agreement (though this need not be of 

contract-aN nature) is of the essence of that crime: the crime is comptete on the making of

the agreement. So the appellant says that he cannot be charged with a crime of

consph’acy if the" "conspiracy aN’cement was made before the commencement of the

mandate year. In my view, that contention is not correct.

13. k is helpful to consider the issue within a framework which involves two states.

With respect to the traditional view that criminal jurisdiction is territorial in Character, it

is good law that a conspiracy made in one state to commit a crime in another may be

prosecuted in the latter even if no overt act to implement the conspiracy has taken place

in the latter. The reasoning is twofold. The fLrst reason is that, as long as the

contemplated act remains to be committed in the other state, the conspiracy is a

See R.v..Ball [1911] A.C. 47, at 68 per Lord Atkinson, foIiowed, despite doubts, by the English Court of
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continuing threat against the society of the other state, with which it consequently has a

muter’iN connection. The second reason is that, also as long as the contemplated act

remains to be committed in the other state, the parties to the conspiracy agreement

continue to adhere to the agreement; they stand to be regarded as constantly renewing it,

and therefore as having also made it in the other state,s For both of these reasons, the

traditional requirement of territoriality of criminal jurisdiction is satisfied.

14. In this case, the temporal limitation on the jurisdicffon of the Tribunal provides a

persuasive analogy, a kindred problem of juridical nexus arising as between matters

begtm before but completed a~er the commencement date of the jurisdict/onal period.

By parity of reasorfing, a conspiracy ageement made before the commencement of the

m .andate year but remalaing to be fuIfilled in Rwanda during that year is the exertion

within that year of a contiouing threat against the society of Rwanda; and the a~eement

may also be regarded as having been renewed within that year. On this basis, the

Tribunal would have jurisdiction, in the result, the charge could correctly be for a

conspiracy made in, or contimfing into, the mandate year even though the original

conspiracy agreement was made prior thereto.

15. This conclusion is in harmony with the general position taken by the Human

Rights Committee. In Ibrahima Gueye et al. v. France, the Committee had occasion to

recall "that in a number of earlier cases .... it had declared that it cordd not consider an

alleged violation of human rights said to have taken plate prior to the entry into force of

the [international] Covenant [on Civil and Political Rights] for a State party, unless it is a

violation that continues after that date or has effects which themselves constitute a

violation of the Covenant after that date",c’ In the instant case, it is clear that the

conspiracy agreement, though made before the date of commencement of the mandate

year, continued to produce effects after that date.

AppeaI in Fulcher [1995] 2 Cr Ap R 251 at 258
"~S ’ " " P .....cc me reasoning in Ford v. United States (1927) 273 U.S. 593, at 621; DIP v. Door and Others (1973)
57 Cr. App. R. 600, HL; Somcf~zd Liangsiriprasert v.. Government of United States of America and Another

(t991) 92 Cr. App. R. 77, PC; and Alec James S(.~nsom and othe~r (199I) 92 Cr A I1 I 
Comm.unicarionNo I96/1985 3 " . ¯ , ¯ PP, ,, -, CA.. ( April 1989) 0fflcmt Records of the H~rnan Rights Committee 1988/89,

.1~. pard. 5.3 originaI emphasis; and see, ibid., para. 10.
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16, On the other hand, in reaching the conclusion, that the submission of the appellant

is not right, I have not placed reliance on an arguinent founded on the wording of Rule

47(C) of the Rules of Procedure and Evidence. That Rule provides, in the EnglJsh

version, that the "indictment shall set forth ... a concise statement of the facts of the case

and of the crime with which the suspect is charged". The Trim Chamber in

Nsengiyumva7 held that there was a difference between "the facts of the ca__E~se and ... the

facts of the crime ...", the former being wider than Be tatter and therefore permissive of

facts being stated even it" they are not "facts of the crime" With respect, I am not

convinced by this course of thougaht. The French text states that the indictment shall

indicate "tree relation concise des faits de l’affaire et la qualification qu’ils rev6tent".

There is no room here for the suggested distinction; without need for recourse to the

literature on conflicts in pludtinguaI texts, it appears to be stffficient to say that the object

and purpose of the provision affords rio reason for interpreting the French text atong the

fines of the English. However, if (as ai’~maed below) facts forming part of the back~ound

of the crime charged arc admissible arid may include prior crimes, there is no reason why

facts relating to prior crimes may not form part of "the facts of the crime" charged.

17. The conclusion, then, is that the prior crimes referred to in the amended

indictment were not crimes for which the appellant was charged. On the other hand, a

crime charged in the indictment as .having been committed within the mandate year is not

outside of the temporal limit of the Tribunal’s jurisdiction merely because proof of some

elements of the crime derives from evidence of matters occurring before the

commencement of that year.

(iii) Whether background evidence may include evidence of prior crimes

I8. As to questSon Co), the issue here is whether evidence of prior crimes may be

presented as part of the background against which a crime is charged. I do not gather that

the appellant is disputing that this could be done; but, as the point goes to the proper

appreciation of the issues in the appeal, I may be excused for mentioning certain well-

v ICTR-96.12J of I3 Apdl 2000, para. 24.
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known matters.

19, It will be recaU.ed that the t~ading principle is that, to be admitted at trial, evidence

must be relevant, that is to say, it must tend to make credible a fact which has to be

established at tile trial; if it is not relevant, that alone suffices to exclude it. If it is

relevant, there is an additional hurdle. It being reco~J_ised that ali relevant prosecution

evidence is prejudicial to the accused and the more probative the more prejudicial, still it is

possible in some cases to say that the probative value of particular evidence is outweighed

by its prejudicial effect; in such a c~se, the evidence is to be excluded,s If these criteria are

met, evidence of prior crimes committed by the accused may be adrui~ed for certain

purposes. Such evidence may not be admitted where the result would be to proceed upon

suspicion rather than proof. Howe~er, subject on the one hand to this caveat, and on the

other hand excluding cases in which the accused has put his character in issue, such

evidence is admissible in broadly two situations. [ shall draw on one legal system in the

belief that the genera/principles arc not materially different in others.

20. Skipping details in a matter iwhich has been de.scribed as a "pitted battlefield", the

first situation is that re/ating to what in the cormnon law is called "simiIar fact ev"
"i ~dence .

As it was put by tlae HiNa Court of Australia:

[I]f the evidence of the other offence or offences goes beyond showing
a mere disposition to commit crime or a particular ldnd of crime and
points in some other way tp the commission of the offence in question,
then it will be admissib!e if its probative value for that pin, pose
outweighs or transcends its merely prejudicial effect. The cases in
which similar fact evidenc~ may have sufficient additional relevance to
make it admissible are ndt confined, but recognised instances occur
where the evidence is relev~ant to prove intent or to disprove accident or
mistake, to prove identity ot to disprove innocent association ....

In effect, in proper circumstances, ievidence of prior offences is admissible to prove a

pattern, design or systematic coursel of conduct by the accused where his explanation on

the basis of coincidence would be an affront to common sense.

This is in preference to "the view that the judge can properly decide thai the prejudicial effect of evidence

outweighs its probative value, and still admit n . See Cross and Tapper on Evidence, 8th edn. (London,
1995), p. 403, where that view is dJsfavoured.
’) Thompson v. R. (1989) 86 A.L,R. 

8
Case No.: ICTR-97-27-AR72 5 September 2000

ICC-01/04-01/07-2253-Anx7  09-07-2010  24/37  RH  T



08/09 ’uu ~a± xo:uu FAX 31705128932
004

21. The second situation concerns what may be called background evidence, h "is

always legitimate to adduce evidence which sets a particular allegation in its proper

context’. :n Evidence of the context may include evidence of the background.

Background evidence can establish motive;11 it is true dart "the prosecution does not have

to prove motive, [but] evidence of motive is always admissible in order to show that it is

more probable that the accused committed the offence charged". 1:~ Back~ound evidence

:nay in turn include evidence of previous offences.:s As it was said in one case:

Where it is necessary to place before the jury evidence of part of a
continual background of history relevant to the offence charged in the
indictment and without the totality of which the account placed before
the jury would be incomplete or ~ncomprehensible, then the fact that the
whole account involves including, evidence establishing ~he co:rm:ission
of an offence with which the accused is not charged is not of itself a
ground for excluding the evidence.14

22. These p~uciples are illustrated by a case in which, the accused being charged with

conspiracy to possess explosives, evidence was received of his previous acts as a member

of a terrorist organisation directed against a special class which included the intended

victims in the case.iS The resemblance of that case to this is obvious.

23. Proof of pre-planning is not legally required in a prosecution for genocide, but

evidence Of that is admissibie as part of the background. In the case at bar, the genocide

of 1994 did not come out of the blue; it was not a disernbowelled affair. Nor was it of

limited’range. It is not comprehensible without reaching back into the past. The need to

demonstrate the course of development has to be measured against the characteristics of

the case. Certainly, the requirements of the TdbunaI’s own Rules of Procedure and

Evidence have to be observed; but, subject thereto, it seems to me that there is substance

in the observation of the United States Military Tribunal in The fustice Trial that the

form of the indictment is "not governed by the familiar rules of American criminal law

m Archbold, Criminal Pleading, Evidence and Practice 2000 (London, 2000), p. 11301, para. 13-38.
l i Ibid.
:2 ibid., p. 1299, para. 13-34.

L.~ See R. P. Underwood [1999] Crim LR 227, CA.

~ R. v. Pettman., 2 May 1985, CA, unreported, per Purchas LJ; the dictum was accepted by the Court of
Appeal of Engl~d and Wales in R. v. Sidhu (1994) 98 Cr. App. R. 59, at p. 65, in Fulcher, supra at 258.

R. ~a Sidhu, supra.

Case No.: ICTR-97-27-AR72
5 September 2000

ICC-01/04-01/07-2253-Anx7  09-07-2010  25/37  RH  T



08/09 ’OU KKI io:UO FAX 31705128932
lq’fK A~EAL3

and procedure", 76 a remark which, in the situation of this Tribunal, holds good in relation

to the criminal law and procedure of any national system.

24. The charges in this case do not concern isolated offences: the scale of events, in

space and in time, is unknown to normal municipal adjudication. If the demonstration of

the course of development relating tO the charges advanced in the indictment involves the

presentation of evidence of the commission of other crimes by the accused, professional

judges would know how to treat that evidence: there is no jury here. In this respect,

regard is due to the submission of the prosecution in The Justice Case, United Stares of

America v. JosefAltstoetter et al. ~7, that "It]his is a trial by the court - by judges. It is a

trial by judges who by gaining and character rely only upon objective standards in

determining guilt or innocence", It is not fight to press too far the notion that their

professionalism entire!y distinguishes judges from jurors as triers of fact; but that there is

some difference is not deniable. The difference is pertinent to the capacity of

professional judges to consider evidence of prior crime without unfairness to the accused.

25. To continue with the The Justice Case, although (as in the municipal cases

mentioned above) there was no statutory commencement date for the jurisdiction of the

tribunal, counts 2, 3 and 4 of the indictment in that case charged certain offences as

having been committed "after the outbreak of tl~e war.~8 So, although the jurisdiction of

the tribunal was not temporally limited, the charges were. But this did not preclude the

¯ introduction of evidence of prior acts. While holding on one point in favour of the

accused, the United States Military Tribunal carefu_l]y stated that it was not "denying to

either prosecution or defense the righ.t to offer in evidence any facts or circumstances

occurring either before or after September i939, if such facts or circttmstances tend to

prove or to disprove the commission by any defendant of war crimes or crimes against

humanity as defined in Control Cotmcil Law No. 10."d~ The prosecution having

t

’~ The Justice Trial, Trial of Jose_f Altstb’tter and others, Law Regorts of Trials of War Criminals, Vol. Vi
(London, 1948), p 
17 T " ’ ’i’iatS Of War Criminals before the Nuemberg Military Tribunais under Control Council Law No. 10,
Vol. 3 (Washington, 1951), o. 92.
18 .

l’bld., pp. 17-26.
J~ Ibid., p. 956; and, for the position of the prosecution, see ibid., pp. 91-93.
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introduced evidence of prior acts, the Tribunal upheld its submission that "In]one of these

acts is charged as an independent offence in this Particular indica.nent.,,2(~ It stud:

Thou~a the overt acts with which the defendants are charged Occurred
after September, 1939, the evidence now to be considered w/]l make
clear the conditions under wbJch the defendants acted and will show
lcnowledge, intent and motive oa their part, for in the period of
Preparation some of the defendants played a leading part in moulding
the judicial system which they later employed.21

On this basis, the tribunal was only considering [be prior acts for their evidential relcvance

to the acts al/egedly done wiffdn the period mentioned in the indictment; it was not

exercising jurisdiction over the prior acts in the sense of detemnining charges independent:ly

based on them. hi my opinion, the fact that the Jurisdiction of the tribunal was no[ itself

subject to any statutory limitation does not differentiate that case from this..

26. Subject, as mentioned below, to the right of th.e Trial Chalnber at the tizae of trial

to pass on the n]atter as being one of evidence, I am of the view that at this stage, when

all that is being considered is the correctness of the amended indictment as fi’amed having

regard to the temporal 1imitations on the jurisdiction of the Tribunal, evidence of prior

crimes may be regarded as admissible under the similar fact rule to prove intent, if it is

not, it ~s admissible, l:or the 1flee purpose, as an integral part of the background; without it

the story of the backg-round would be truncated, incomplete and artificial.

(iv) Whether the Statute prohibited presentation of background evidence of crimes

committed before the commencement of the mandate year

27. As to question (c), if the prosecution can in general present evidence of prior

c~mes as part of the background against wIfich a cr~me is charged, did the Statute impose

a particular limitation on the competence to do so by excluding background matters

containing evidence of prior crimes if these occurred before the commencement of the

mandate year? The appe].lant does not offer aa affirmative answer; but t think it is useful

to consider the question in order to deten~ne the issues raised.

2o 27~e JuStice Trial, Trial of JosefAltsmtter and others, Law Reports of TriaJs of War Criminals, Vol. VI

(London, 1948), p, 73.
=J Law l’<eports of Tria/s o~’War Criminals (London, 1949). Vol.. XV, p. 56, original emphasis.
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28. In this case, it is true that the bulk of the crimes occurred during the 103-day

peliod between the crash of the plane taking the President of Rwanda and the President of

Burundi on 6 April 1994 and the declaration of the cease-fire on t5 July 1994, Yet an

assumption that crimes could only be indicted if they occurred during that period would

be misleading. The Statute specifically speaks of violations committed ’"oetween

1 Ianum2¢ 1994 and 31 December 1994". Thus, on the face of the Statute, killings

occurring on 1 January 1994 could, in appropriate circumstances, be the subject of an

indictment for genocide. What are the implications?

29. It may help to refer to two cases which bear upon the general jurisprudential

questions involved, The firs*. Keroj?irvi v. Finland, concerned a complaint of a breach of

the fair hearing requirement of Article 6, paragraph 1, of the European Convention for the

Protection of Human Rights and Fundamental Freedoms, the allegation being that the

applicant had been wrongfully denied access to certain material. The municipal

proceedings had taken place before an Insurance Court and thereafter, on appeal, before

the Supreme Court. The proceedings before the former occurred before the

commencement of the relev~t jurisdictional period (beginning with the date on which

the Convention entered into force for Finland), but the Froceedings before the latter lay

within the period. The Em’opean.Co~-~ of Human Rights said:

In the instant case, the Court lacks jurisdiction ratione temporis to
review the proceedings in the Insurance Court ... They may however
.be taken into account as background to the issue whether those in the
Supreme Court were fair.,’z

30. The second case is Yacjci and Sargin v. Turkey. It concerned art allegatioh that

there was a breach of Article 5, para~aph 3, of the European Convention for the

Protection of Human Rights and Fundamental Freedoms guaranteeing an arrested or

detained person an entitlement to "trial within a reasonable time or to release pending

ta’ial". The relevant jurisdictional period began on 22 ~fanuary 1990. The applicants were

arrested on 16 November 1987 and provisionally released on 4May 1990. If only. the

short period of detention subsequent to 22 January 1990 were considered, it might: be said

that there was no breach; aIiter if the earlier period were taken into accotmt. The Court

12
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could not consider the earlier period, in the sense of determining whether it constituted a

breach of the Convention, but it could take it into account in determining whether the

later period constituted a breach. In its words:

However, when determining whether the applicants’ continued
detention after 22 January 1990 was justified under Article 5 § 3 of the
Convention, it must take into account the fact that by that date the

applicants, having been placed in detention on 16 November 1987 ....
had already been in custody for two years and two months.23

The reasoning was similar in respect of an allegation that there was a breach of Article 6,

paragraph 1, of the Convention relating to a right to a "hea!ing wilton a reasonable

timc" 24

3 i. In effect, as both cases suggest, seen by themselves the later events might not be a

viola’don of the guaranteed right; they could, however, be a violation when seen in the

light of the earlier eventS. Likewise, in this case, seen by themselves, tdlli~gs on the first

day of the mandate year could be merely homicides; seen in the light of previous

developments, they could be acts of genocide. If the Statute excluded evidence of

previous developments, it would present a contradiction: it ¯would authcrdse a charge

being brought for genocide committed on the first day of the mandate year, but would

make it largely impracticable to prove the charge. I put it that way because, as I have

already recognised, proof of the making of a previous plan is not a necessary legal

in~edient of the crime of genocide; however, evidence of the making of a plan is

admissible as tending to prove or to disprove guilt.

32. Therefore, since the Statute of the Tribunal authorised it to find that an act of

genocide was committed on the first day of the mandate year, the reasonable inference is

that the Statute also recognised the practical need for background evidence to be given

even if it included evidence of criminal acts committed by the appellant before the

commencement of that year.

= Eur, Court H.R. (1995), Series A no. 322, p. 15, para. 4-1.
2~ Ear, Court H,R. (1995), Series A no. 319-A, p. 18, paza. 49.
2~ Ibid., p. 20, para. 58. See also Pando!feEi and Palumbo v, Italy, Eur. Cour~ H.R. (1992), Series A no.

231, pp. 18-19, para, 14.
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(v) .Do the speeches made in the Security Council help to determine the claim by the

appellant that he Was being charged with crimes committed before the commencement of

the mandate year?

33. As to question (d), the speeches made in the Security Council by the

representatives of France, New Zealand and Rwanda axe indeed consistent with the view

that, under the Statute, charges could only be brought for crimes committed during the

mandate year; but no one disputes that this is what the Statute means. As noted above, if

the appellant is correct in saying that the amended indictxnent charges him with crimes

colmmtted before the commencement of the mandate year, the amended indictment

would be pro tamo bad: However, this would involve argument not as to the meaning of

the Statute but as to the meaning of the amended indictment. The speeches, ff admissibIe,

go only to the meaning of the Statute and not to the question whether the amended

indictment conflicts with that meaning. There is no issue as to the meaning of the

Statute. There would only be an issue as to the meaning of the Statute if it were

contended that, under the Statute, evidence of crimes committed before fine

commencement of the mandate year cannot be presented as the background against which

crimes were committed duriBg the mandate year; but that would not be right, and, as has

been noted, it is not the appellant’ s argument.

34. There may, however, be utility in emphasising that the speeches in question do

not suggest that it was the u~derstanding of delegates that evidence of crimes cormnitted

before the commencement of the mandate year could not be presented as background

matelial. The speeclhes conveyed a sense that, in so far as charges for other crimes were

necessary to explain the happenings during the 103-day period, such charges shouId be

limited to crimes occun-i~g in 1994 before and after that period. The speeches were not

directed to the question of the admissibility of evidence of crimes committed before that

year as the background against which crimes were committed within that year.

Background evidence of such pre-1994 crimes would even be admissible to explain any

t99~ crimes which themselves explained any crimes committed within the 103-day period

during that year. This would apply even in respect of a charge of planning. Such a charge

could not be brought for an act of planning which occurred before 1994. But if an act of

14
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planning occurred in 1994 and it was made the subject of a charge, background evidence

(inclusive of pro-1994 crimes of plann/ng committed by the accused) could be tendered.

Nothing in the concern of the Security Council or of any members thereof to limit the

prosecution of crimes to crimes committed in the course of 1994 excluded tl~e normal

competence to introduce background evidence of prior crimes, including crimes conmtitted

before that year. I do not find that this conclusion is at variance with any Report of the

Secretary-General.

35. The foregoing is not inconsistent with the position taken by Rwanda both i~t the

Security Council and in its enact-raent of the Rwanda Organic Law No.08/96. Rwanda’s

posit/on need not mean that Rwanda assumed that the Statute meant that evidence

deriving from a time anterior to the commencement of the mandate year (inclusive of

evidence of pro-1994 crimes) would be in .adraissible to prove that the elements of a crime

were in existence on a date within that year when the crime was alleged to have been

committed. Rwanda’s complaint could be understood as addressed to the limited

temporal competence of the Tribunal, in the sense that the Tribunal was being excluded

from jurisdiction to prosecute and, if appropriate, to convict and punish persons for

crimes Committed between 1 October 1990 and 31 December 1993; that is a different

matter from the question whether evidence of such pro-1994 crimes could be adduced by

way of background.

36. Thus, there is nothing in the speeches made in the Security CounciI which

suggests that background evidence would be inadmissible if k contained evidence of the

commission of crimes before the commencement of the mandate year. Besides, the

Statute, read in the light of the settled jurisprudence, seems clear on the point. It must be

remembered that that instrument provided for criminal liability of individuals. A Iso, it

required states to cooperate with the TribunaI. ~.s Concerned individuals and states would

~"~ As to the juridical basis on which the Secur/ty Council acts, it may be noticed .that the representative of

Brazil said in the Security CotmciI in the course of the discussion of Lhe Statute: "The authority of the
Security Council is not self-constituted. It oriNnates from the delegation of powers conferred upon it by
~hc Whole membership of the Organization under A.rdcle 24(1) of the Charter". See 8/PV.3453 of 8
November I994, p. 13. In accordance with the S.S. "Wi’mbZedon" pcincip.le, limitations on the sovereig, nty
of states which are parties to the Charter (almost a/l states are), arising from the obligation to cooperat~
imposed by the Sectlrir] Council, are really expressions by those states of their sovereignty and not
contradictions of it. See PCII (1923), Series A, No.l, p.25, For tl~s reason, such limita~ons arc not at
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be primarily interested in the text of the Statute, It is only if the text is ambign.lOUS that

they should be sent to consult speeches made in the Security Council. There is no

ambiguity in this case as to the admissibility of such background material. Consequently,

there is no r~eed to seek elucidation from the speeches.26

37. To conclude, the speeches in question are indeed consistent with the view (which

no one disputes) that the Statute limited indictments to crimes committed during the

mandate year and did not authorise charges being brought for crimes committed prior

thereto. But the speeches do not help to determine the appellant’s complaint that the

amended indictment in this case in fact charged him with crimes committed before the

commencement of the mandate year.

(vi) Concerning the disposition of the interlocutory appeal

38, AS to question (e), concerning whether the appeal should be dismissed if the

appellant was not charged with crimes committed before the commencement of the

mandate yem’, Rule 72(1)) of the Rules of Procedure and Evidence reads: "Decisions 

preliminary motions are without interlocutory appeal, save in the case of dismissal of an

objection based on lack of jurisdiction, where an appeal will lie as of right". The

zppellant has not argued that, provided that he did unsuccessfully make such an objection

and has a consequential right of appeal, he is entitled to raise non-jurisdictional matters

on which the Trial Chamber’s decision was based. A reasonable reading of the Rules

would be that if, on such an appe’,d, the Appeals Chamber finds that there was

jurisdiction, the appeal should thereupon stand dismissed.

variance with the concept of sovereignty as K exilsts under customary international law, which recog-nises the
role of consent. As to states not parties to the Charter, the same remarks apply on the basis of the
voluntariness of their acceptance of the obligation to cooperate as stipulated by the Appeals Chamber of
the ICI’Y in Bl~fkid, IT-95-14-ARlOSbis of 29 October 1997, para. 26. For ,an alternative basis in relation
to such state.s, see Article 2(6) of the Charter, but views as to the meaning and operation of this provision
differ; see, inter alia, Hans Ke ~lsen, The Law of the United Nations (London, 1950), pp. 106-i 10; Rudolf 
Bindschedler, £zt ddlirnitation des corapdtenc~s des Nations Unies, 108 Hague RecueJl des tours (1963-I),
pp. 404.406; Opperdzeira’s International Law, 9th edn., Vol, 1, p. 322, note 6, and p, 1265, note 7; and
Ahmed M~daiou, at pp. 133-138 of lean-Pierre .Cot ct Alain Pellet, In Charre des Nations Unies, 2;~’~e 6d,
~Paris, 1991).

See TadiC 15 l’uty t999, IT-94.-1-A, ICTY AppeaIs Chamber, paras. 298-304.

16
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39. On my holding that the prior crimes in this case were not the subject of

independent charges, the Trim Chamber would have bad jurisdiction to proceed with the

trial on the, basis of the amended indictment. Accordingly, that should be enough to

ground a disrnissal of the appeal.

40. What would remaiu is an issue as to whether evidence of such prior crimes shouid

or should not be admitted at trial as part of the background. My holding is only that the

amended indictment does not charge the appellant with any crimes committed before the

commencement of the mandate year. That holding does not exclude the competence of the

Trial Chamber in the course of the actuat trial from shutting out evidence of previous

crimes on the ground that, in the circumstances of the case, the particular evidence is not

in :fact reIevant or that, if it is, its prejudicial effect on the accused exceeds its probative

value. That is an evidentiary issue, not a jurisdictional one failing within the compass of

interlocutory appeals permitted by Rule 72(13) of the Rules of Procedure and Evidence 

the Tribunal.

4t. In this respect, there is weight on the following remark of the Trial Chamber in

Prosecutor v. NahimanaY

The Trial Chamber recognises the possibility that these allegations may
be subsidiary or interrelated allegations to the principal allegation in
issue and thus may have probative or evidentiary value. The Trial
Chamber is therefore of the view that it is premature to address the
relev~ce and admissibKity of these allegations at this stage of
proceedings. The appropriate stage wilt be at the trial of the accused.

i understand that to mean that, where the crimes committed before the mandate year are

referred to in the indictment but are not independently charged, no question of an excess

of temporal jurisdiction arises; the issue, if any, is really one as to admissibility of

evidence relating to them, and, as such, is to be determined at the trial. I respectfully

a~oTee.

(vii) Conclusion

z7 Case No. ICTR-96-1 l-T, Decision on the Prosecutor’s Request for Leave to file an Amendcd Indictmenz,

5 November 1999, para. 28.

17
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42. As mentioned above, I do not understand Mr Ngeze to be saying that prior crimes

cannot be included as part of background evidence if committed before the

commencement of the mandate year. What he is saying is that the prior crimes in this

case were not included merely as part of the background but were the subject of

independent charges against him.

43. However, it seems to me that the test as to whether the appellant was charged

with the prior crimes in question is whether he was in danger of being convicted of

them. The prosecution says that he was not. The Trial Chamber, which is hearing the

case and which has to decide it at the end, also says that he was not. The decision of the

Trial Chamber means that, if there was any doubt on the matter, the Trial Chamber has

now resolved that doubt by in effect giving a definitive interpretation that there is no

question of the appellant being charged with prior crimes.

44. After that stage, the appellant can not be heard to say that he is exposed to the risk of

conviction ±br such crimes or that he is misled on the point. The matter has been duly

clarified along the very lines desired by the appellant. To ensure that the appellant is not

re.isled it is not necessary to say, as is proposed by the appellant, that the references to

crimes corm~.itted before the commencement of the mandate year may be retained in the

amended indictment provided that they are removed from the counts and "included in other

sections of the indictment namely, ’the Historical context’, ’the power s~cture’ and

specially the Sub-section on the Press in Rwanda.’’zs Such a reformulation is not a

substantial basis for allowing the appeal on the appellant’s contention that the amended

indictment ch~ges him with crimes in excess o:f the Tribunal’s temporat jurisdic60n. He

knows that he is not being charged with such crimes and is not at risk of being convicted of

them; the Trial Chamber told him so. There is nothing unfa’u~in, the proceedings going

forward on the basis indicated by the Trial Chamber. It is not the mission of the Appeals

Chamber to intervene on matters of tbrm ff the appellant has no complaint in substance:

45. In effect, the appellant’s concern that he should not be charged with crimes

committed before the commencement of the mandate year or be at risk of being convicted
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and punished for them has been met; he has in substance sectu’ed his object in the very

decision against which he is appealing. That being so, to press for the reversal of that

decision on the basis of the mere wording of the amended indictment is to exploit

reasoning of some fragility. A tribunal, it is said, "must not pursue consistency at the

expense of the merits of individual cases,,.29 That observation, admittedly made in

different circumstances, is in my view worth remembering in this case. The appeal is more

meretricious than meritorious. I respectf-ully support the decision of the Appeals Chamber

to dismiss it on all points and to uphold the decision appealed from in its entirety.

Done in both English and French, the English text being authoritative.

Dated this ~ day of September 2000

At The Hague

The Netherlands

Mohamed Shahabuddeen

~<¢~,. * Tp].~

as Notice of Appeal and Appcllant’s Brief relating to objections based on lack of jurisdiction under Rule 72 of

the Rules, para. 28, filed 2,5 Novmnber 1999.

~’J Merchandive Transport Ltd. v. British Transport Commi~’~ion [1962] 2 Q.B. 173, at t93, per Dcvlin L.J.,
adopting an observation by Jenkins L,J. in R.v. County Licetlsing (Stage Plays) Committee of Flint C.C., 

p, Barrett [1957] 1AIl ER llZ at p.122H-L
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