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3 . Memorandum interne
Tol A Judge Anita Usack‘af | From } De The Presidency w
Date - ' ‘23:Se_pfember2039 ; ~ Through | Via
Ref. 2009/?1@55/450»02 o 'copies

Decision on the reqhest of 16 Septem :2%9 tobe excused from sxttmg in'the appeals against the decision of
Trial Chamber 1of 14 July 2009.in lhe case:of 'I’he Prosecutor v. Thomas Lubanga Dyilo, pursuant to-article
' Subject 1 Objet 41(1) of the Statute’ and rule 33 of the Rules of. Pmcedute and Evidence

3
The Presxdency, composed of the Presxdent (}udge Sang-Hyun Song), the First Vice- '
Presxdent (]udge ‘Fatourata Dembete ‘Diarra) and the Second Vice-President (Judge Hans- ’
Peter Kaul), hereby decides on the request of ]udge Anita USacka of the Appeals Chamber Z
-(hereinafter ”apphcant”) dated 16 September 2009 wherein she requested to be excused
from snttmg on ‘the appeals arxsmg from Tnal Chamber I’s decision of 14 July 2009 in the

case of The Pra:.ecutor . 'I’hamas Lubanga Dytio (heremaftet “case”).
The request f‘orfex_cusgi is denied.
Ij'actx_iaf Baﬁckgxti)und‘

Onj Se‘ptembe;r 2009, Trial Cham'b'er‘l grénted leave to-appeal in respect of its decision of :
14 July 2009 m the case of The Prasecutvr v. Thomas Lubanga Dyilo (hereinafter “appellate
proceedxngs ).% On 7 September 2009, by memorandum classified as confidential,? the
apphcant broué,ht to the attention of the Preéidency her previous involvement in a decision
of Pre-Trial Chamber I '(ﬁerei’naf’cer “Chamber”) in that case3 Having described her °
involvernent in that decis“i_oﬂn and her understanding of the scope of article 4‘1(2)(a) of the

Statute, which addresses the excusal and disqualification of judges, the applicant noted that

"t Dedision on the prosecution and the defence applications for leave to appeal the “Decision giving
noticé to the partles and participants that the !@gai characterisation of the facts may be subject to
change in-accordance with Regulation 55(2) of the Regulations of the Court”, ICC-01/04.01/06-210'
2 2009/PRES/450.. v !
3 Decison on the Motion by Former Counsel for Leave to File Written Corrigenda to Oral Arguments,
1CC-01/04-01/06-1028, :
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she “... [did} nc;'t feel ‘fhat a ground for [her] disqualification exist{ed] in relation to these
appellate prcceedmgs, and therefore [did] not feel that a request to be excused, pursuant to |
article 41(1) of the Rules|sic}, {was] warranted” # Nonetheless, the applicant considered that
it was possible to understand article 41(2)(a) so that “a judge shfould] be disqualified if that
judge ha[d] prekualv been involved in any capacity in that case before the Court”
(emphasis in oz;xgmal)ﬁ Although not requesting excusal, the applicant noted that “in all
matters pertaining to judiéi,a'l ethics, a Judge should proceed cautiously”. Thus, noting the
lack of clarity a§ to tf\e meaning of article 41(2) and considering that “there [was] no formal
© mechanism provtded in the Statute, Rules, Regulations or Code of Judicial Ethics in which a
Judge may ask advice' when faced with such an issue”, she sought possible further ;

instruction$ a » :

13

i

By memorand_ufm: of 15"Sgpieniber~ 2009, the Pi_e-s’.idengy provided such instruction.? The
Presidency ind:izc»a-ted that it could not take further action in respect of the applicant’s
mémorag'dum diat_ed 7 September 2009. The Presidency indicated that where a judge did not
feel that a reqjtiest for 'e;ic’:uéa,l was warraht,‘ed “It]hat would normally be the end of the !
matter” # The Presidency acknowledged, however, that a judge may feel uncertain as to |
whether a gro_u%nd. deemed reasonable for disqualification exists, noting that “[wlhere in
doubt, a cautic;us approat:h should be followed”® Although the Presidency was “not .
prepared to act in an advisory capacity in the present matter where the opinion. as to
whether a reasonable ground for dlSquahflcatlon exists [was] vested in an individual judge |
and whgte an a_yenue for ad;udlcahon.- {was] foreseen on such matters in accordance with i
article 41 of th_eéS‘t_atute and rules 33 and 35 of the Rules”, " the Presidency indicated to the |
applicant thét tjhe proeéd‘ure: by which it could further consider the merits of any ground

_ for disqualification would be if the matter was presented as a request for excusal."

On 16 Septembélr 2009, by memorandum classified as confidential,”? the applicant requested ,
the Presidency fo excuse hér from sitting in the appellate proceedings (hereinafter “request
for excusal”), pi_-xrsuant to article 41(1) of the Rome Statute (hereinafter “Statute”) and rule

33 of the Rules of Procedure and Evidence (hereinafter “Rules”).
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i

Thg request foé excusal is ba#ed 'on the facts set out below, On 29 January 2007, the
Chamber, then :;:cmpns_ed of Judge Claude Jorda, Judge Akua Kuenyehia and Judge Sylvia
Steiner issued me ”‘De;ision on the cbn-ﬁrmétiah of charges” in the case.® On 5 June 2007,
the Chamber, s%ti}'l composed of Judge Claude Jorda, Judge Akua Kuenyehia and Judge
Sylvia Steiner, idetermined that it was no longer seised of the case. Following the
announcement (EJf the resignation of Judge Jorda, the Presidency decided, on 22 June 2007,
to temporarily éa.tt’a{:h the applicant to the Pre-Trial Division and to assign her to the {
Chamber with g%’ffe‘ct,from 25 June 2007.5 The applicant sat in that Chamber until she was
assigned to the %Appea’ls Division, following the fourteenth' and fifteenth plenary sessions
of the judges held on'13 Mérch 2009 and 8 June 2009 respectively.

On 30 October 2:007, former defence counsel in the case filed a motion before the Chamber
(hereinafter "M'{;’xtion”),"" by‘thén composed of Judge Akua Kuenyehia, judge Sylvia Steiner
and the applicai}t, requesting the correction of a transcript of a hearing in the confirmation
of charges pm%ceedi‘ngs.« On 14 November 2007, the Chamber declined the Motion

(hereinafter “Decision”).8

The applicant s}ates that she does not believe that her impartiality might reasonably be
doubted were s.fhe to participate in the appéuate proceedings. The applicant makes this
assertion on th’eé grounds that the Chamber was no ‘io_nger seised of the case on the date of
the Decision®® and, further, that the Decision “did not %equixe an assessment of the facts of

the case, a determination of guilt or innocence, or substantive legal arguments”,»

In her memorandum, the applicant notes that, pursuant to rule 35 of the Rules, a judge has
a duty to requést to be excused where he or she has reason to believe that a ground for
disqualiﬁcati‘on}exists and shall not wait for a request for disqualification to be brought in

accordance with article 41 of the Statute.? The appti'cant notes that article 41(2)(a) of the §

8 1CC-01/04-01/06-803-EEN. ,
% Decision on the application for additional means under regulation 83(3) of the Regulations of the '
Court and on the applications to intervene as amici curine under rule 103 of the Rules of Procedure and -
Evidence, FCC-01/04-01/06-919-tENG. ;
¥ Decision replacing a judge in Pre-Trial Chamber I, 1CC-01/04-01/06-930. ;
% See Press Release of 19 March 2009 entitled “New composition of ICC judicial divisions”, ICC-CPI-
20091911-PR399, available on the website of the Court. :
17 Motion by former counsel to file written corrigenda to oral arguments, ICC-01/04-01/06-1009. ]
¥ Decison on the Motion by Former Counsel for Leave to File Written Corrigenda to Oral Arguments, |
1CC-01/04-01/06-1025. ',.
 Trial Chamber T declining to deal with the motion but making no express referral to the Chamber
pursuant to article 64(4) of the Statute.
® Page 3. ' ' '
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Statute ”appear§ to indicate that a judge shall be disqualified if that judge has previously
been involved m any capacaty in that case before the Court. Read this way, signing one

decision in a case could be considered involvement in that case” (emphasis in original).?

The applicant states that in her view, however, applying article 41(2)(a) of the Statute in
that way leéd[s’} to unreasonable and unintended results” .2 The applicant submits that
the second sentence of arhcle 41(2)(a) of the Statute, should be read in the context of the
provision as a whole, the purpose of the provxsmn, in line with the first sentence, being to
“certify the mtegnty and impartiality of the judicial proceedings” by ensuring that judges
who have prev.i;ously participated in a case do not participate in proceedings if their

impartiality might reasonably be doubted

As an auxiliaty% matter, the applicant refers to regulation 12(1) of the Regulations of the |
Court, prbviding that “{u]nder no citcﬁmstanceS'shall a judge who has participated in the
pre-trial or tria} phase of a case be eligible to sit on the Appeals Chamber hearing that
case”. The applifcant re-iterates that the Chamber was not seised of the case at the time of
the Décision, thius she does not believe that: she “participated in the pre-trial phase” of the

case in the manner envisaged by this provision.
Decision

The request for; excusal is propérl‘y before the Presidency in accordance with article 41 of
the Statute and fm’le 33 of the Rules.

The Presidency, having thoroughly examined the matter before it and having fully

appraised itself of the relevant materials, finds the request for excusal to be without merit,

The Presidency recalls that, pursuant to rule 35 of the Rules, there is a duty upon a judge to
request to be excused in the absence of a request for disqualification should he or she
believe that a ground for. disqualification exists. The Presidency further recalls article

41(2)(a) of the Statute which provides, in relevant part, that:

A judge shall not pértici-pate in any case in which his or her impartiality might

reasonably be doubted on any ground. A judge shall be disqualified from a case in

2 Page 2.
% Page 2.
% Page 2.
% Page 3.
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accordance with this paragraph if, inter alia, that judge has previously been :

involved in any capacity in that case before the Court ...

The Presidencyj notes the ambiguity therein. The second sentence above could be
understood as ‘a proscriptive example of the general principle espoused in the first
sentence. Accoréingly, an example of a situation in which the impartiality of a judge would
be reasonably doubted is where that judge has previously been involved in any capacity
whatsoever in t{iwe relevant case before the Court. Alternatively, the two sentences could be
undersfood to ii'lteract in'a more wholistic manner so that the second sentence is read in ‘

conjunction wigh the géneral principle of impartiality contained within the first. The

R TV

capacities with gwhich' the second sentence is concerned are those by virtue of which the
impartiality of :ghe judge might reasonably be doubted. Thus, this part of article 41(2)(a)
would be conce{m_ed with disqualification where a: judge has previously been involved in
any capacity wféich gives risé to'a reasonable ground to doubt his or her impartiality.

Noting this amb%guity, the Presidency has considered the meaning to be given to the second
sentence of this arhcle in its context and in light of its object and purpose.® The Presidency
considers the overndmg purpose of article 41(2)(a) to be the safeguarding of the integrity of
proceedings of the Court by ensuring that no ;udge participates in a case in which his or her
impartiality mxght reasonably be doubted on any ground. Such purpose is manifest in the ;
first sentence of:article 41(2)(a) itself, but is also confirmed by the interrelationship between ;
articles 40 and 41, with the broader objective of these provisions being the safeguarding of
judicial functioxzis and eﬁsuring‘co'nfidence in the judiciary. Noting also the placement of
article 41 in Parft IV of the Statute dealing with the composition and administration of the
Court, the-Presiﬁency considers that a further objective of article 41 is ensuring the overall
efficiency of the conduct of proceedings before the Court. As such; the Presidency prefers
the latter unden{standing_expressed in the preceding paragraph; namely that the relevant
part of article 41(2)(a) is concerned with disqualification where a judge has previously been
involved in any capacity which gives rise to a reasonable ground to doubt his or her
impartiality. The Presidency finds this interpretation most consistent with the objective of
ensuring that thé impartiality of judges cannot reasonably be reproached, at the same time
as ensuring the efficient conduct of p}oceedings. The Presidency thus accepts the view of
the applicant that article 41(2)(a) functions “to certify the integrity and impartiality of the
judicial proceedﬁings by ensuring that Judges who have previously participated in the case

do not participate as Judges in the present proceedings, if their impartiality might

% Vienna Convention on the Law of Treaties, article 31(1).
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1

reasonably be désubted” 27 The language of “previously involved in any capacity in that case
before the Coué't” cannot be considered in.'iso}‘ation but must be understood as closely ;
connected to th{é first sentence of article 41(2)(a). "
|
The applicant %puts forward two grounds to suggest that her impartiality may not ;
reasonably be doubted were she to participate in the appellate proceedings
notw‘.ithstahdiné the fact that she issued a Decision in the case. The first being that, at the
time of the Dec%si‘on, the Chiamber was no longer seised of the case, and the second being
that the‘Decisio;n “did not require an assessment of the facts of the case, a determination of

guilt or innocence, or substantive legal arguments”
i

The Presidency’ consnders the first ground in the preceding paragraph to be wholly without |
merit. The Presxdency does not consider the Chamber’s decision of 5 June 2007, in which it :
detérmined that it was “no longer seized of any matter in the case”,” to be determinative
of the apphcant’s request for excusal. By his Motlon, former defence counsel clearly seised

the Chamber ar_}d, in taking the Decision, the Chamber accepted jurisdiction thereof. For

R L

this reason, the‘?z Presidency finds that the Chamber was seised of at least an aspect of the

case at the time in question, namely the Motion.

The Presxdency tums now to consider the second ground, namely the nature of the Decision
taken by the Chamber “The Chamber consxdexed a discrete procedural motion by former
defence counse} in the case to correct a t-ranscnpt of a hearing in the confirmation of
charges pr,oce'eciinvgs in accordance with his responsibility under article 24(3). of the Code of |
Professional Co}\duct for Counsel to take steps to correct any erroneous statement he may
have made.® In his Motion, former defence counsel noted that “during the confirmation
hearing before [the Chamber] on 9 November 2006, he inadvértently misspoke and as a
result, the record inaccurately reflects the argument intended” .3 The proposed amendment
concerned statements relating to the composition of the Prosecutor’s team. Specifically,
former counsel’ sought to insert the following underlined words into the original text
(original showng_ in italics): "1 said that he {the Prosecutor] accepted in his team somebody who

was a member cjf a government that attempted — that-made an attempt on the life of my client” 32

The Chamber considered the accuracy of the record of counsel’s statements in the

tran‘scﬁpt. Finding that it “properly reflectfed] what was actually said by the former

¥ Page 2.

2 Page 3. -

» [CC-01/04-01/06-919-tENG, page 4.
% Motion, paragraphs 3-4.

3 Motion, paragraph 2.

3 Mation, paragraph 4.
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counsel”, the (fhamberdetermin_ed “that no corrigenda sh{ould] be made to the transcript
of the hearing .3 The Decision does not address any further matters.

Considering th;e above, the Presidency finds that such limited involvement does not

constitute a gi-ound on which the impartiality of the applicant might teasonably be
doubted . :

H

For the ~aforem§nti-oned reasons, the request for excusal is dismissed.
The I’residency? notes that the applicant desires her request to remain confidential until
otherwise .indié:ated.‘ Thus, pursuant to rule 33(2) of the Rules, the Presidency shall not
publicise this ‘d}ecision. Considering, ﬁowever, that this decision elucidates the Presidency’s
understanding of article 41(2) of the Statute and noting the applicant’s observation that this
is a matter “pertaining to judicial ethics”, the Presidency sees no reason for this decision to
remain conﬁdéﬁtial and requests the applicant to provide her views on this matter by 2 {
October 2009.

4

rdy e

* Decision, pageé_s -4,

# The Presidency notes that this determination is consistent with practice of the European Court of
Human Rights, in which the assessment of impartiality depends on the scope and nature of measures
taken by a judge during any prior involvement; See Depieis v. France, no, 53971700, Judgment of 10
February 2004, paragraphs 40-41; Morel v. France, no. 34130796, Judgment of 6 June 2000, paragraphs
48-49. . .
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