|CC-01/14-01/18-2847-AnxJ 25-11-2025 1/8 A A2

PUBLIC
ANNEX J

*%

A. Eser, ‘Mental Elements — Mistakes of Fact and Law’ in A
Cassese and others (eds), The Rome Statute of the International
Criminal Court: A Commentary (Oxford University Press 2002)



|CC-01/14-01/18-2847-AnxJ 25-11-2025 2/8 A A2

%,

MENTAL ELEMENTS—_MISTAKE 0O
AND MISTAKE OF LAW Y EACE

Albin Eser

. Inrrodur:tric_m: Progress on Misconceived 1. The Distinction between Conduct,
Propositions 890 Consequences, and
In. D;:;Lc:;:mcnt prior to the Rome Circumstances 911
; . 892 2. Intent in Relation to ‘conduct' 912
A. Taking Notice of mens rea 892 3. Intent in Relation 10 a
B. Propositions of the Mental ‘consequence’ 913
Eicn:lenr 893 E. "Knowledge’ with Regard to
G Opening the Door to Mistake of Circumstances and Consequences 916
i Ijﬂt‘l and Mistake of Law 896 1. The Role of Knowledge for the
+ Variety of Mental States in the Mental Element 916
Rome Starure 898 2. With Regard to ‘consequences’ 9217
A Mental Requirements Less Strong 3. With Regard to ‘circumstances” 919
than Intention: Negligence— 4. With Regard to Aggravating or
B S\x.ra“mﬂﬂch——Rccchsmcss 898 Mitigating Consequences or
- dtricter Requirements than Circumstances 920
Intention: Wﬂﬁ-l]-—l’urposcﬁll— F. Requisites of ‘awareness’ 920
" Treacherous 899 1. Factual Knowledge 28
- Specific Intent 900 2. Normative Evaluation 221
; Th-:_ Menal Element according to 3, Special Issues of ‘referential norms’ 925
ICl: 30 UF[!‘I: [CC Sl:al:utc 902 G. The R:IC‘\-"G.I'II: Time O:FK]‘IDWlt‘dgE 930
“dtr|ying Basic Concepts 902 H. “Wilful blindness’ , 3;;'
. The 'E’ff{mfan ﬂf‘ﬂl‘!‘c'.' a’.ldb:ftl:y’ 902 I. * Dolus Wmfﬂﬂfj]‘ a_nd 'I'CCk.Iﬁ.i‘il.'ll.‘SS s
. No :Fuﬂ Comprebension o o Guilt J. Mental Element and ‘COMPIJCI[}'
l:f?! “”mﬂf'fu{paéiﬁt_y'ar V. r\,ﬁsmkc of Fact and ?\dlstﬂ.kt UF].J;;':C
: 5. meworthiness’) 903 according to Article 32 of the ik
Nention, Intent and/or Starute 934
°f”'°dg~'-‘: Relations in Need of A. Main Appro;lchﬂ Ways of
. Ject ot Intention: The MpErRl 937
D m:r:cr!ai c|c.menl:s' 908 C. R«nsnzzcd bj':::g::n (Aricle
N<e Points of “intent’: 1. With Regar CC Suarute) 937
ndyc [—--Cnnsfquenc.cs 911 32(1) afrﬁf L
Thep ibui
eay contribution

b : ing this
) ﬂhrli] S Brealy indepeed g Alexander Schopsdau for assistance 1 preparing ¢
cfelnberg for her linguistic support.

889



General Principles of International Criming/ Law

mental element’ (Article 32(2) sencence Mok e
icious as it was with mistake of fact; even more so it is i"m"s.‘s‘tﬁl:w;;:::g“'
30(1) which, in requiring d.'le mental element, would be frustrareq T e
the optional clause of Article 32(2) sentence (2) an exclusion of rcspansijl:;l‘rn
might not be granted although the rms?take of law ncgated the meng; clemen, glf
‘mental element’ must be construed with regard to mistake of law i broader, Or
than merely comprising the ‘material” elements of the crime, g5 Pmpas:[;n-“
Article 30(1); then, however, the regulation of both the ‘mental elemeny 1nd|]:2
various ‘mistakes’ lose their contours.

case that it ‘negates the

As further flaws of this sort could and will indeed be added, one may wonder hoy
this could have happened. There are mainly two explanations. The one of More
Polir,ial-psychological nature is the general reserve towards excluding criminy
responsibility because of errors in general and with regard to international crimesiy
particular, since in this area we are dealing with offences so grave thac it appearsdif
ficult to accept that the perpetrator should not have known what he was doing, A
wewill see particularly in war crimes, however, there are situations in which a soldier
does not easily know for sure what is right and what is wrong. The other explanation
for the hardly satisfying shape of the ICC articles here in question is a more theore:
ical one: as the aforementioned political struggle about what errors to tolerate ornot
was never really solved but rather continued ‘behind the scenes’ by argu'mgwid'tp:rl-
tially irreconcilable national propositions of mistake of fact and law;” itwas impos:
ble to agree on a consistent concept. Thus, in view of Article 21 of the ICC Stauue
itwill be all the more necessary, though extraordinarily difficult, to construe Articles
30 and 32 of the ICC Statute in a way that is adequately applicable.

Il. Development prior to the Rome Statute

derstood and

Some of the problems described above may perhaps be better un o

thus, more easily solved for the future if at least some of the earlier
Steps are examined.

A. Taking Notice of mens rea cspgnsi'

clements Ofrdrr (hit

K‘e!:plng in mind that it took quite some time to get general
b]:hry for international crimes explicitly recognized ar all,*
the pronouncement of gencral rules for the mental element of
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€ As, for instance, the
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The first instance was the jurisprudence of the Internarional Military Trbuny
(IMT) of Nuremberg. Although the Charter of the IMT™ did not contain any
hint of mistake of fact or law, the Nuremberg judgmentsdid notreject defencesof
mistake absolutely, provided that they concerned an "honest’ error "

B. Propositions of the Mental Element

Asecond observation concerns the concept of mens reaswhich, though notexplic
itlymentioned in either the IMT Charter of Nuremberg nor in other convenrions
on international crimes, may be required by the very namrmfl]!_: crimes con-
cemed. Thus, when Article 6(a) of the IMT Charter spﬂhOFFh-ﬂl"ﬂgO' PT"
ing crimes against peace, such acts can hardly be come itted ':'fh“ ||::
intentionally, as is true with regard to the ‘taking of hostages I-““I““If“iim i
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General Principles of International Crimjyg) Law

___-—__'___,___——-———-—-—._.__‘______h:_
Jife" must be carried out ‘del ibcrately’."j In a more general form,
the Geneva Conventions of 1977 requires grave breaches of thiks Pror, | by
been commirted ‘wilfully’.” The ILC.Dm_ﬁ: Cc;_de ',._,f dl 99 ]h Sl ':8 o h%
f provisions requiring a certain state of mind such as, i ad .. - ReGi.
jf::i;c\';itained in the Draft of 1 9.?4, ‘wilful’ attacks on Pmpe:;(::;:t‘ﬂ th,
value and ‘wilful’ damage to the environment." The same line obmge
ing a certain state of mind was followed by the ICTY and [CTR § ;Iip%‘fi"
requiring for grave breaches of the Geneva Conventions that kj| g tes

; ; s
suffering, and depriving 2 prisoner of war of the rights of fair tris| be ico::;m‘
" Mltre

the Protq

‘wilfully’,”” whereas this intent was not explicitly required for Benocida]
gt

. 3 X a-r}'ntcw' P
a war crime even if only done ‘wantonly’.® Though it might be trye ﬂnﬁ:&:

provisions had been drafted under the silent proposition that ‘guiley ingeng i
5

while, again differently, destruction of cities not justified by mili

condition for the crime’ and whilst it might in the end be merelya question of pry
cedure whether this intent is assumed or must be proven individually, no sher

comings cannot be overlooked: firstly thar the subjective requirement of 2 cerrgy

state of mind if not explicitly provided for,*' appears underestimated and eveng,.
ally even neglected in practice. Secondly, the sporadic manner of Tequiring ‘wil
ful’, deliberate’ or even merely ‘wanton’ commission of one type of crime but not
ofothers, maylead to the reverse conclusion that for certain crimes no spcﬁialsﬁtt
of mind is required for even mere negligence may suffice. It was felt that the only
way to overcome these uncertainties was to come up with a general rule for the
mental element. After the Ad Hoc Committee on the Establishment of a
International Criminal Courtin 1995 appeared amenable to this suggestion™ and

" Draft Code of Crimes apainst the Peace and Security of Mankind of 1954 HLC“?S“] Vns];
IL p. 151 £3(1983) Vol. 1, p. 4; (1983) Vol. 11/2, p. 11; (1984) Vol. 1, p. 4 Fs (1984) Vol. U/Z:p:
(12?5) Vol 1172, p. 8), Am. 2010)(i1). 5 1049 and

Ar. 85(4) of the Protocol Additional to the Geneva Conventions of August 12, 15“m
Relating to the Protection of Victims of International Armed Conflices of Jure 8 1977, ml%- Vol
;?f ?mlg?;uﬁm‘?’d note 10, 457 ff. and in McDonald and Swaak-Goldmann, ssprs B2

P ; J

: . il
}'.’:CDm& Codeof Crimes against the Peace and Security of Mankind of 1991, UN Doc

A Ef‘—; 1(:)\*?1}- H“d’&i 9? £, Ar. 22(2)(f) and Art. 26. pulation jssimilaft®

i ek and i) of the ICTY Statute. With regard to genoeide, the reguie e
(atofihe ILC Draf 1954 (spranore 14); f Arts, 4 aied 2 of e ICTY and ICTR S04 ™

tively,

w
CEArs. dand 2 of the ICTY and ICTR Statute, respectively.

1
. gn 3b)of the [CTY Stature, T

, N speculations of this sort within . = 91, set Q.
the ICL on its Draft Code 19 chi 57
E::Z&;ifn ahme pum Vﬁ'ktrstmfrccht‘. in G. Ha‘::ccl and G. Sruby (eds): Snﬂjﬁr:f Pif"‘:}
sverbrechen (1995) 223, of. also A, Eser, in ‘The Need for 8 G

- L. Bassioun; (ed.), G ; ! s gt
Sﬂ:::n;y %FM‘“HM“QQ;’)N:!(:FM"“ on the ILC's 1991 Drafi Code of Critt®s .
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SO te Criticism |y : . e f.
2 y T. Weigend, in B 20,113 Lol
Report of s ; Welgend, in Bassiouni, supra note S Criminds.
GA, 50tk ofthe Ad Hoc Commitsee on the Establishment of an !mm:;ma,;"_[ ;::;ra fofe

ﬁdﬂ"-{m
th Sess., 5, N i 4,07
S MSWZZ(IWS), p- 19, reprinted in Bassiounls
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enmental committee of experes, St e

an'B::; aced for express regulation, ¥ the Frci::,l i;:j;“tuu n 19952 %
. sking group of the aforementioned Siricusa Comp; :[_199(,. Pmpmdbt
aV " nade two fundamental proposals; first, thay ‘erimi 1IN enery) fule gy
.nmf .:rnaric nal crimes] e i b?scd OnSuict liabiligy, andrI -
e for otherwise. intenaionalcies] ey < b
ml 2 oo the principal denouncemeny of Strice [I;ah'll&?mm'l""d
i perhaps too challenging to common law tadition, and yy iy o

«d into the Updated Siracusa Draft, kngw| 5 are not inge.

«ible alternative to ‘intent’** Although this alternation bcmﬂ?md #a
knowledge, as will be shovfm later, appears conceprually dispuzble. tht“;n: and
draft general mental requirements proved successful at Jeas; insofar g5 m:[g
Draft Code of 1996 required the perpetration of relevant crimes o be it
“ntentionally’;?” again oddly, however, aiding and abetting were to be cartied gie
{merely) ‘knowingly’,® whereas with regard to the various other forms b .
plicity the Draft Code temained silent. Avany race, from ther on, despire occa-
sional variations, all further inter-governmental drafs by the Prepararory
Committee and its working groups contained a general regulation for the mental
dement(s) of crime, starting with the Report of the Prepararory Commitcee of

1996*and ending with the Draft Statute and Draft Final Act of 19982

x mnﬁﬂﬂal

. * As to the three steps which finally led to the Updared Siracusa Draft (infor nore 20 see
Ch. 20 above, at note 38, iic
" See( Unpublished) Draft Starute foran International Criminal Cuurrl-—»"ljmu]‘;}";wﬂ"i'
?{:‘l‘m‘ 2cusa Draft) prepared by a Commictes of Experts, Sirscusa/Freiburg July 1995,p. 381
Calsy Eser, in Bassiouni, supramote 20, 46 £ Kocat, O. Lagodt:
o T*‘,“F- 33(8) of Freiburg Draft of February 1996 (by A Eser, D Kot % iy o
.ot Weeter), originally unpublished, but thereafter integrared nfo 0 et 0y
7t Code of Crimes of 1991, published as annex in O. Trficen At o ;
Interngg e v prublis: sierctl od o s e K2
f4) pat;ig*l;dc?immal Law’, 4 Croatian Annual (2/1997) 871 Vil 152 o
8- UL also infra note 26, bos. o ath
:itﬁ&m 33-7 of IQS‘{TILC Dzrfﬁ[gr‘:f:u: for an [ne:l'rl:ltililrLaJ Cqmjﬂﬂm%:n:uwmz
o I;ﬂnm:;s (Upda:ed Siracusa Draft) P;cp;m:d bya Conurllﬂtfﬂf g:n}wwmn*fi”" D,‘,I.u_.li.l-,
of o IR Siracusa/Freiburg/Chicago; 15 March 1996, Fora et aft o K Ambat
e Updap, : B CIE0, o4 Freiburg D
Allgee ed Siracusa Drafe and the aforementione i
o e Toil” o Vilkerstrafrechss (2002) 941 i3 M Mmpﬂgﬁhﬂr h’ull
Bth g " 26)@) of the Drafy Code against the Pegceand the G?:i]iculdlmn pornoe 1
1y, p_e;'.spﬁl)é K., paras. 50 fF,, reprinted in McDonaldand 5
) . ‘p_‘ll.
a :22@(“” of the Draft Code 1996. 4 ionafPropos 5
”p‘inlcd Hin the R@“”P_ﬂb{f’mﬁﬂrﬁﬁl}’ C‘,mw‘m'(&mpu a mwcoNF.
. In Bassiguni, sipra note 4, 488. b Prepant’y Camm” eich 1%
3 zf&dl'lzlﬁ Mens veq (mental elements) in the Report af:i :44]. Further ﬁﬁ;&“ﬂ’f’] 1857
Tewg ot 1998) 65, reprinced in Bassiouni, 4P 19 " WACHIN T loggin Lt
{Plinteg 1 "0U€e of were the 1997 Session in NOW °I:Scﬂiun Mt
Mﬂc,z‘iwl;;g‘:lt_mi, supranote 4, 377, 382) end d.le‘!::;i. mnnﬂd'z I8
-13 (1998} 59 F,, reprinted in Bassl
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C. Openinghe Door #0 Mistake of Fact and Mistahe of Law

che need to regulate on the mental element of Crimes .
f;z:e;e, the issues of mistake of fact and m‘;‘”‘_‘k“" of law were deb‘:::dr:: OBMizgg
lier. Since the Nuremberg judgments, as mentioned above, at leage Occ:":h g
had accepted defences of error, UN-supported commictees Started g o, ;“na“y
the 1950s to tackle this issue, though for more than three decades ik r.}'.a.s i
success.? Once moreit needed the efforts of non-governmental groups sull; vlss_blg
International Law Association (ILA) and the Association [ntemationalc; .aI;Fffc
Pénal (AIDP) to get things moving, What later on would become theeg r: an
Rome Statute’s regulation of mistake of fact and mistake of law in Asticle 3; l.hc
be found as early as in A Draft International Criminal Code of 1 980'in recy Cm
ing mistake of law or of factas a defence, ‘if it negates the mental elemen _, £z
vided that said mistake is not inconsistent with the narure of the 'C'r.imc 0‘:2‘;
elements’ Thereafter the ILC, in revising its Draft Code 6f 1954, which Ha’dnn;
yettaken natice of errors, madeassi gnificant step by recognizin g ‘exceptions o the
principle of responsibility’ and thereby also referring to ‘error of law or of fucriy
its Draft Code of 1987.2 By a somewhat strange statutory technique, howeyer,
the ILC Draft did not positively recognize mistake as a ground forrelievingcrin-
inal responsibility; but rather precluded this effect in general by aceepting mistake
only for the exceprional case that under the given circumstances the mistakewas
‘unavoidable’ for che perperraror. Since this regulation appeared less than satisfy-
ing-and no better solutions seemed available, the ILC Draft Cade of 1991
refrained from further mentioning mistake of facr and mistake of lawatall, this
leaving it up to its general Arricle 14 on ‘defences and extenuating circumstances
according to which ‘the competent court shall determine the admissibility of
defences under the general principles of law’, thus, at least tacitly leaving the doot
open for errors of fact and law as potential defences in single cases.™

Although this indecisiveness of the ILC on essential issue was sharply i:ril-*lfile‘_i b”
academics, * the ILC in its Draft Code of 1996 upheld its posicion of leavigg
the Court whether 1o admica defence, including mistake, or not.” In the meet

rime the ICTY and ICTR Statutes of 1993/1994 were even more reluctant &%
_____———f—'
" CF suprall.Aarnote 10 £ 'nN"":':E

% For deails on this and the followi i .
ng, see Triffrerer (ed.), supranote 4, Ast. 02
G e JI’t‘:| IX(7) of A Draft International Criminal Code aﬂdPDfaﬁ Soreui 758 hﬁoﬂ:ﬂ
n":;f Tribunal (by M. C. Bassiouni 1980, reprinted 1987, p. 110). As 10 e ch; o
Em | element by che mistake, the American Model Penal Code § 2.04(1)(a) seems*
E:u. gmAﬂng example.
-9(d), ¥ILC(1987) Val. 1111
A, p 7F
: Cf YI_FLrE'(l‘)B]JVuI. 1172, pp. 951.]10(]?
id i i v - .
Bag:iouni, mpmnof:(il?zcgou}sf}s.m i e e ’
Art. 14 of the Dpafy Code of 1995,

£) seedlso Robinse? (i
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g
__,d_/—"""'d_'_'_'_._'_ = =y . i
y refraining mels_ny‘gcneral clause on defence iy
es, thus, leaving It up to the Trib thfli Othey ¢,
£ mistake, as it might have done iy the Fig L™

10 py
. raken the impetus of nOn-governmengy ;s - of"fﬂlse.l i
h;iﬁ:ie of fact and.law onto the legiglaive [abll:' ::}::;t pu : r::!;r:
0995 had :dentified mistake of fact and miseake of law a5 jeq Sira Drakof
| Freiburg Draft of 1996, by cleardly dis‘i"guishjng buw'-bts mb”’%ﬂucd,a
the ell as requiring reasonable belicfin nog i LN fagry,) and

W
ffdrzsba; which not enly mistakes with regard o the zge;;l;:::]liyipmd o
cimeandits prohibition butalso mistakes with regud iy ; :imm

and pmvisions would have been covered._m Altho e Ui Sim?
sppears o preserve the same pattern by ltecally adopring pargrgy -
of law from the Freiburg Draft, it deviates significandy by gt mm_lﬂ:
with an equation ofmistale ofbawand fucc by equally tequiring thac he mﬂl;
‘egates the mental element” and by degrading the reasonzble belcof hepery,
trafor 102 Mere proviso."!

flay

dcfeﬂces 2

15 0f the

Whereas the ad hoc Committee in 1995 had not yet taken explicit notice of mis.
wake of fact or mistake of law,*? the non-governmental demands for regulationson
mistake of fact or mistake of law seem to have exerted sufficient influence i have
this issue taken up officially and not-to see it dropped any longer. Sll, however,
wide-ranging differences in proposals (as evidenced in the compilation by the
Preparatory Commitree of 1996,%) led to basically two opposing approaches in
further discussions: whereas a more general option would recognize both misiake
of fact or of law as a defence ‘if not inconisistent with the nature of the alleged

" G K Ambos, ‘General Principles of Criminal Law in che Rome Suatute’, 10 Criminad Law

& ’;“55"99) 29f. 1o ICTY Appeals Chamber Case No. IT-96-22.
€ Mracusa Draft, ranore 25, 39, o

P “ Ar. 330 Mistake ’;}PFm or Law of the Freiburg Dralt {in mbmni::‘jc;r::m{m;l:ﬁi
Cr:;iw Amendmends to the 1LC Draft Code of 1991 Ast. 14(d) repf

‘ Irmm‘lnmazf (21977) 881) reads asfollows: e sl
ieved : Emon wo_“Liglot be held guilty of the crime if the circums |
' not punis 5. - , )
'Lshi?lThe Person who commits a crime in the mistaken bil'JJ.szhat h:;w g ol
dem e;ipm\rldcd that he has done everything under the cucmﬁsu:l E
3 :: od B?hi’" to- inform himself about applicable law- Ifhe co

“ Te Punishment may be reduced.’ Diafisidentid
Drafy -5 While paca, 2 of Art. 33-15 of the Updated Sireusa S5

P2 1 reads as follows: . e mental eleme! f“l‘”,urm
the g3k OF aw o mistake of face shall be s defence FIENES 0L ol
tleme e charged provided thar said mistake is not inconsistent e obene i m}dj e
Ty o 20 provided tha the circumstances he reasPnﬂh[)‘bi o o A 3
UPtlat;:d gf“’i"cd comparison of the mistake rcgulannm:,sofi il fi i il

& g prcusa Draft (Are, 33-15) of. Ambos, #prR9% 2 g i WL o)

P Re‘;ar?"’n of the Ad Hoc Commistee, suprall,Bat nor;:f {i;1 asiouts

of the p reparatory Cormirtee, 315t Sessa p- P

897

896




General Principles of International Criminal I g,
epeniif avoidable would still leave room for mitigation of
uld aceept mistake of fact only ‘if it negates th

- mistake of law in principle.“

crime’ and ;
the other gption WO
ment’ and would rejec
‘Whenlooking back from th.e final r.mﬂ[. ineh Resria Sfamtc’s Artidl
fer, stronger option was ohviously \{ICIOIlt']us by precluding mistake e
possible and, in Jddition, by equating mistake of fact or mistake of lay, ;. farg
ing the negation of the mental element, as proposed in the Updated 5‘-eq"4r.
Drafi** Whereas the first decision on a narrow scope of mistake of lay ¥
in nacure and, thus, the politicians are responsible for it, the equation i'sisu.l:e muql
more dm:tr'mél pature and thus open for conceptual criticism, At any rate hﬂfa
ever, when keeping in mind that, even in its final drafr of April 1'.99'3 .: DIL
Preparatory Committee felt urged to note that there were still widely di\;e;gm
siews on this article, we cannot but wonder that a consensus was reached 213

P‘*lﬂish,-,.htnI
¢ Men| C!aj

€32, the fat.

[Il. Variety of Mental States in the Rome Statute

Asaprovision of Part 3on ‘General Principles of Criminal Law’, Article 5[}26[:}::
1CC Starute establishes requirements for the mental element valid forall crimesof
that Statute. As indicased by its opening words ‘unless otherwise provided’, how-
ever, Article 30 is not the only place within the Statute where mental clements can
be found although it is the main one. Thus, while Article 30 merely states thegen-
eral requirements and basic concepts of ‘intent and “knowledge’; other menta

states or variations with regard to the degree of subjective rcsponsibiiity may be

found elsewhere in the Statute, for instance within the specific definition of
crimes or general principles of criminal law.*’

A Mental Requirements Less Strong than Intention:
Negligence—Wanto nness— Recklessness

.0“ the one hand, the requirements of mens rea can remain belowthe mhﬂldj
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V. The Mental Element according to Article 30
of the ICC Statute

A. Underlying Basic Concepts

Before going into details, it seems advisable to emphasize some basic feature
which are not explicitly stated but nevertheless implicitly underly Article 30 (in
connection with Article 32 of the ICC Statute).

1. The Exclusion of ‘strict liability’

Although ‘strice’ liability in terms of founding criminal responsibility on the ful-
filment of the objective elements of the crime is not explicitly excluded, the
requirement of a mental element in Article 30 of the ICC Statute makes clearthat
the crime must also be subjectively attributable to the perpetrator, even if ti
crime definitions in Articles 6 to 8 do not explicitly require a certain state of mind
In this respect, Article 30 in requiring the commission of a crime ‘with intent and
kfl?wICdgc, functions as a general and supplementary rule for criminal responst
bility acc?rdjng to the Rome Statute. What is more, this is not only true fr e
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