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Individual Criminal Responsibility

General Principles of International Criminal Law
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able to show that despite his contribution, the perpetrator would have been ready
and able (as, for instance, by finding assistance by others) to perform the critne,
thus negating the causality of his own contribution. Therefore, either a true caugy|
connection between the assistance to and the commission of the crime cannot e
required in principle, as seems to be the position of the ICTY when declarin,gg;

gequirement of a ‘subsrantial’ contribution is completely futile; for although not
sroviding clear delineations, it can function as a sort of monitor by which, for
instance, casual remarks, though perceived by the principal as encouragement, are
bviously irrelevant, because easily exchangeable, and can thus be excluded. What
.f;‘. is means in practice, however, is hardly definable in an abstract formula but has

erroneous that the assistance should have a causal effect on the crime,™ gr i

causal connection has to be construed in a less strict way, such as letting suf

that the aiding and abetting was at least furthering or facilitating the crime or ryge

be realized in a case-by-case merhod whereby certain modern theories of (pos-
and negative) imputation and attribution might be helpful when taken into
sideration.™'

ning the risk of it being carried out.”

3. Subjective Requirements

Whether one follows one or the other line of disregarding or softening the require:
ment of a causal connection, at some point one arrives at the question a
whether the assistance of the aider and abettor should have a certain quali
terms of a ‘direct andfor substantial’ contribution to the commission of the ¢
This question arises even on the proposition that the commission of the e
must be connected with the assistance of the accomplice by a causal chaing
even if this is given, the causal contribution may be so minor or remote that i
appears unjustified to attribute it to the accomplice. This doubt may have &

the Drafters of the Code of Crimes of 1996 to require that the aider and

must have ‘directly and substantially’ assisted in the commission of a crime.
although the formulations of aiding and abetting in the ICTY and ICTR !

did not contain this restriction,™ both the ICTY and the ICTR were pr

read it into the relevant Statutes.”® Similarly the formulation of aiding

ting in the Rome Statute might be interpreted in the same way. Still, hopes

not be raised too high. If, for instance, a contribution has to be consider
substantial if ‘the criminal act most probably would not have occurred in

way had not someone acted in the role that the accused in fact assumed"
accordingly, ‘all acts of assistance by words or acts that lend encout:
support’ are thereby covered,' then this is nothing more than a softcning@
‘classical’ causality requirement by letting suffice both physical and ps ola
assistance in furthering the crime.'® These reservations must not mes

Unlike instigation, which is governed by the ordinary requirements of the mental
ent according to Article 30 of the ICC Statute,™? complicity by way of aid-
g, abetting, or otherwise assisting requires two different forms of mens rea.

) With regard to facilitating the commission of the crime, the aider and abettor
act with purpose’ (Article 25(3)(c) of the ICC Statute). This means more

e mere knowledge that the accomplice aids the commission of the offence,

Id suffice for complicity according to the ICTR and ICTY Statutes,'

he must know as well as wish that his assiscance shall facilitate the commis-

he crime. Consequently, if a civilian, asked by a soldier to disclose the hid-

place of the later victim, is doing so out of fear and with the hope that the
may have fled, he will not be criminally responsible, even if he is aware that

dier might find and kill the victim.

fith regard to all other elements as his own assistance as well as the principal’s
&, the same mental clements are required and sufficient as with instigation.
ondingly, the aider and abettor must have ‘double intent’ both with regard
ntional commission by the principal and the requisite elements of his
&' In sum, while the objective requirements of aiding, abetting, and
ate relatively low, the criminal responsibility of aiders and abettors con-

un restrictions by means of higher subjective requirements.™s
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Celebiti decision, Prosecutor v. Delali¢ et al., IT-96-21-T, 16 November 1998, pafi.. ora. V.D 4.
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as the ICTR Trial Chamber in the Akayesu case, supra note 123, para. 484, and in the Furund?ija case, supra note 134, para. 249; cf. also ICTY Trial Chamber in
Kayishema and Ruzindana, ICTR-95-1-T, 21 May 1999, paras. 199 f. . Supranote 6, para. 692 and ICTR Trial Chamber in the Atayesu case, supranote 123,
139 JCTY Trial Chamber in the Tadiécase, supranote 6, para. 689. = : furthermore the critical analysis by Ambos, supra note 38, 789 ff.
140 For a closer analysis of the ICTY/ICTR judgments, sec Ambos, in Triftterer 5 Jipra. V.D 4. '
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