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512 LIABILITY FOR THE ACTS OF OTHERS: COMPLICITY

[B] Significant Mens Rea Issues

[1] The Feigning Accomplice

It is frequently said that, to be an accomplice, a person “must not only have
the purpose that someone else engage in the conduct which constitutes the
particular crime charged, but the accomplice must also share in the same intent
which is required for commission of the substantive offense.”82 It is almost
always reasonable to infer that when a person intentionally assists another to
engage in the conduct that constitutes an offense, he does so because he wants
the other person to succeed in his endeavor, i.e., he shares the criminal intent
of the primary party. Sometimes, however, this inference is inaccurate. Matters
of complexity arise, for example, when a police officer or private person joins a
criminal endeavor as an “accomplice” and feigns a criminal intent in order to
obtain incriminating evidence against the primary party or in order to ensnare
the other in criminal activity.

Consider the classic case of Wilson v. People.83 S and P, drinking partners, got
into an argument over S’s assertion that P had stolen his watch. A conversation
followed in which the two men agreed to steal property from V’s drugstore. In
furtherance of the agreement, S assisted P to enter V’s store. While P was
inside, S called the police and then returned to the drugstore and took property
handed to him by P. Before the parties could leave, the police arrived and
arrested S and P for burglary and larceny.

S’s conviction as an accomplice was overturned by the state supreme court.
Some of its reasoning was unpersuasive. It analogized S’s conduct to that of a
detective who enters an existing criminal endeavor in order to “explode” it. S,
however, hardly fit that characterization. He did not join a crime already in play;

he helped devise the plan, apparently in order to set up P for arrest, in retali-

ation for the latter’s alleged theft of S’s watch.

So, was S properly acquitted as an accomplice? S had the intent to assist P
to engage in the conduct that (on P’s part) constituted burglary and larceny; that
is, he intended to assist P to enter V’s store and to take property out of it. But,
did S possess the second (and, ultimately, key) mens rea of an accomplice,

namely, the mental states required for commission of the offenses of larceny and

burglary?

Larceny requires a specific intent to deprive another person of his prOPET‘i}ﬁ
(and, therefore, was guilty of lar
s act of calling the police demonstrated that he did
tly. Consequently,

permanently. Although P possessed this intent

ceny as the perpetrator), S’
not intend for V to be deprived of the property permanen

82 State v. Williams, 718 A.2d 721, 723 (N.J. Super. Ct. Law Div. 1998) (emphasis added).
83 87 P.2d 5 (Colo. 1939).
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On the other hand, if P, while speeding at S’s encouragement, had negli-
gently turned the wrong way on a one-way street, thereby striking and killing
V, S might not be an accomplice in this negligent homicide. It is quite arguable
that the conduct that formed the basis of this homicide was the act of wrong-

way driving, and not the conduct that S intentionally encouraged, i.e., the
speeding.

92E.g., Echols v. State, 818 P.2d 691, 694-95 (Alaska Ct. App. 1991) (overturning accomplice con-

viction for reckless assault on the ground that such an offense does not exist), overruled by Riley v.
State, 60 P.3d 204 (Alaska Ct App. 2002);
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