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Mens Rea in Common Law Jurisdictions

As far as mens rea is concerned, there are two important questions that need to
be resolved. The first is whether the principal must be aware of the nature of his
agent’s innocence? According to Tyler and Price* it appears unnecessary for a
principal to believe or know that his agent is in some way innocent. Smith’s
thoughtful explanation of the principal’s mental state vis-a-vis the nature of his

agent’s innocence merits lengthy quotation:

Where, as is usual, P [principal] acts to achieve a particular objective through the
medium of A’s behaviour, it should make no difference that P, for example, mistakenly
A to fully comprehend the nature of the situation. P’s misconception of the
ng secondary should not inhibit his conviction as a
principal. This being so, a fortiors, P's mistake or ignorance as to the nature of A’s ‘inno-
cence’ should, similarly, not affect his liability as a principal. Therefore, if P believes he
is using a 15-year-old lunatic to steal, whereas, in reality, the agent is a physically preco-
cious 9-year-old, then P’s liability should remain unaffected.”

believes
quality of his own liability as bei

In cases where A did not intend the proscribed act which P had procured him to
do, this does not affect the principal’s criminal responsibility. In R v Cogan and
Leak,? L forced his wife to have sexual intercourse with C. Subsequently C was
charged with rape, and L was charged with aiding, abetting, counselling and
procuring C to commit rape. However, C was acquitted of rape on it appearing
that he did not know that L’s wife was not consenting to the intercourse. L was
convicted and appealed. The doctrine of innocent agency was applied and the
Court of Appeal held that L could have been the one indicted as a principal

offender:
In the language of the law the act of sexual intercourse without the wife’s consent was
the actus reus: it had been procured by Leak who had the appropriate mens red, namely,

his intention that Cogan should have sexual intercourse with her without her consent.
whom Leak had procured to do the physi=

In our judgment it is irrelevant that the man
her

cal act himself did not intent to have sexual intercourse with the wife without
consent. Leak was using him as a means to procure a criminal purpose.?*

B Secondary Participation — Aiding, Abetting, Counselling or

Procuring

Article 38 of Stephen’s Digest of the Criminal Law defines ‘principals in the second

degree’ as follows:

Accessorial Liability
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faﬂs do $O; and (11) W}leIe tl:le PeIson llas 1ega1 poweI to COIltIOI dle beha~lour Of

the principal and fails to do s0.”*

i Mens Rea of Secondary Participation
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[l;?OfluAcirfsE; 1‘;71; JF Alford Transport Ltd [1997] 2 Cr App R 326, quoted in
5)12,fn 17.
(n233 Johnson v Youden and Others [1950] 1 KB 544.
26 ibid, 546 (Lord Goddard CJ).

e Bryce, above (n 212) 593.
238 Iszgit}?:nd Hogan, Criminal Law, 11th edn, above (nh162.t) 1[7199.85
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[1985] 3 WLR 830 (HL).
20 ibid.
24 ibid.

575; Tuck ¥ Robsart
n et al. above

1 3 All ER 402, [1986} AC '-u,;-

|CC-01/14-01/18-2847-AnXF 25-11-2025 3/9 A A2

Accessorial Liability

it The Degree of Knowledge Required

Neither mere suspicion nor broad knowledge of some criminal intention on the
part of the principal is sufficient to hold him criminally liable as an accessory.??
The minimum mental state for accessorial liability is knowledge that the principal
intends to commit a crime of the type actually committed.”® The aider and abet-
ter must ‘know the essential matters which constitute that offence’.?* He does not

have to know, however, that the facts constitute an offence: for ignorance of the
law is no defence.*®

In Maxwell v DPP for Northern Ireland,* ‘B’ who drove a car to the crime
scene, was found liable as an accomplice to the offence of planting explosives
because he contemplated that offence as one of the possible offences and inten-
tionally lent his assistance. The Court of Criminal Appeal for Northern Ireland in
the present case held that the guilt of an accessory springs, ‘from the fact that he
contemplates the commission of one (or more) of a number of crimes by the
principal and he intentionally lends his assistance in order that such a crime will
be committed’.* The Court went on, asserting that ‘[t]he relevant crime must
be within the contemplation of the accomplice, and only exceptionally would

evidence be found to support the allegation that the accomplice had given the
principal a completely blank cheque’ 2

It is clear from the above-quoted judgment that the test is not so much knowl-
edge as contemplation.*” An accessory ‘cannot know things in advance; his assis-
tance will have occurred before the commission of the crime by the principal; he
may have foreseen the likelihood of certain events and conduct on the part of his

2 R v Bainbridge [1960] 1 QB 129, 134 (Lord Parker CJ): ‘there must not be merely suspicion but
knowledge that a crime of the type in question was intended’ See also Smith and Hogan, Criminal Law,
I1th edn, above (n 162) 181: ‘Mere recklessness whether assistance be given is not sufficient’.

“> R Bryce [2004] EWCA Crim 1231,

#* Johnson v Youden and Others, above (n 235) 546 (Lord Goddard CJ): ‘Before a person can be
tenvicted of aiding and abetting the commission of an offence he must at least know the essential mat-
1655 which constitute the offence’ These words were endorsed by the House of Lords in Churchill v
Wilsorr [1967] 2 AC 224, 236, and the same House of Lords in Maxwell v DPP for Northern Ireland
11578] 3 AL ER 1140, 1144.

" Johnson v Youden and Others, above (n 235) 546. The full passage of Lord Goddard reads as fol-
0Ws: “Before a person can be convicted of aiding and abetting an offence he must at least know the
sential matters which constitute that offence. He need not actually know that an offence has been
Sommitted, because he may not know that the facts constitute an offence and ignorance of the law is

088 defence. If a person knows all the facts and is assisting another person to do certain things, and it
out that the doing of those things constitutes an offence, the person who is assisting is guilty of
& and abetting that offence, because to allow him to say, “I knew of all those facts but I did not
tt}at an offence was committed;? would be allowing him to set up ignorance of the law as a
. Lord Goddard’s opinion was endorsed by Lord Scarman in Maxwell v DPP for Northern
did, above (n 244) 26.
" Maxwell v DPP for Northern Ireland [1978] 1 WLR 1350 (HL).

Sir Robert Lowry CJ [Court of Criminal Appeal for Northern Ireland] Maxwell v DPP for

Al F;f!dlreland quoted by Lord Scarman in Maxwell v DPP for Northern Ireland, above (n 246).
id, 1355,

" Birch et al, Blackstone’s Criminal Practice, above (n 121) 74.
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principal; yet he cannot have “knowledge” of something that has yet to occur’

This principle, as formulated by the Court of Appeal and endorsed by the House
of Lords in the same case, has three important aspects:

on to the state of mind of the accessory — not what he ought

i it directs attenti
to have in contemplation, but what he did have (subjective standard);®!
nd abetting any offence

ii. it ensures that a man will not be convicted of aiding a
his principal may commit, but only one which is within his contemplation;*
{ii. ‘an accessory who leaves it to his principal to choose is liable, provided always
the choice is made from the range of offences from which the accessory con-

templates the choice will be made’ >

iii Intention to Assist

" In order to incur criminal liability for a secondary party for acts committed by the
principal, the prosecution must prove that the accessory intended to give encout-

agement to the principal ”** Non-accidental presence at the scene of the crime is
not conclusive of aiding and abetting 2 It must be proved that D’s presence had

in fact given encouragement to the crime and that D intended to give encourage-
ment.?*s What has to be proved is encapsulated in a well-known passage stated by

Hawkins J in R v Coney:

[to] constitute an aider and abettor some active steps must be taken by word, or action,
with the intent to instigate the principal, or principals. Encouragement does not of
necessity amount to aiding and abetting, it may be intentional or unintentional, a man
may unwittingly encourage another in fact by his presence, by misinterpreted words, 0
gestures, or by his silence, or non intetference or he may encourage intentionally by
expressions, or gestures, o actions intended to signify approval. In the latter case he
aids and abets, in the former he does not. It is no criminal offence to stand by, a mer¢
passive spectator of a crime, even of a murder. Non-interference to prevent a crime i§
not itself a crime. But the fact that a person was yoluntarily and purposely present wif
nessing the commission of a crime, and offered 1o opposition to it, though he might
reasonably be expected to prevent and had the power so to do, or at least to express his
dissent, might under some circurnstances, afford cogent evidence upon
would be justified in finding that he wi
would be purely a question for the jury whether he did so or not*’

250 §mith and Hogan, Criminal Law, 11th edn, above (n 162) 183-84.
1 Maxwell v DPP for Northern Ireland, above (n 246) 1363 (Lord Scarman).

2% ibid.

ibid.
24 Ry Clarkson [1971] 3 All ER 344, 347.
255 ibid; R v Coney [1882] 8 QB 534

26 Ry Clarkson, above (n 254) 347.
27 Ry Coney, above (n 255) 55758 (emphasis added). This finding was endorsed by

Martial Appeal Court in R v Clarkson, above {n 254) 347.

the &
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and must know of the affairs which constitute the ‘essential matters’ of the princi-
pal offence. In this case R — who drove a heavily laden coal truck with defective
breaks — caused an accident which killed five people. His employer G was accused
of procuring R to drive the truck in its defective condition. The trial judge con-
cluded that G would be liable, if he Kknew at the time that the brakes were defective
and could fail and if he knew that this could constitute driving in a manner dan-
gerous to the public, or if he acted recklessly not caring whether these facts existed
or not.**

The Court of Appeal held that the trial judge erred in directing the jury that
reckless behaviour would suffice to establish the intent necessary to make G the
procurer. Delivering the judgment Gibbs CJ stated that ‘[r]ecklessness, in the
sense of not caring whether the facts exist or not, would be relevant only if it. ..
was virtually equivalent to knowledge, in other words only if it amounted to wilful
blindness’ .2 He went on to state that:

No one may be convicted of aiding, abetting, counselling or procuring the commission of
an offence unless, knowing all the essential facts which made what was done a crime, he
intentionally aided, abetted, counselled or procured the acts of the principal offender.

In light of the above quoted judgment, it is obvious that the aider and abettor
must have knowledge of all the essential facts constituting the principal offence
and an intent to aid, abet, counsel or procure. Any lower threshold, ie, reckless-
ness or negligence, would not be sufficient.

The Model Criminal Code and the Commonwealth Criminal Code adopt a
broader basis for complicity than Giorgianni, including recklessness. According to
section 11.2(3) for the person to be guilty, the person must have intended that:

(a) his or her conduct would aid, abet, counsel or procure the commission of any
offence (including its fault clements) of the type the other person committed;
or

(b) his or her conduct would aid, abet, counsel or procure the commission of an
offence and have been reckless about the commission of the offence (includ-
ing its fault clements) that the other person in fact committed.

However, the above-mentioned recklessness refers solely to the commission of
the offence, while recklessness with respect to a risk or likelihood that conduek
might provide aid, encouragement, counsel or otherwise promote the commniis=
sion of that offence is not a basis for conviction. In this respect the Code reflects
common law.*’

According to Giorgianti, wilful blindness would suffice for the knowledge

requitement. Subsequent decisions on the role and meaning 0

£ wilful blindnesss
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have however rejected this approach.?® In Western Australia, the interpretation
of the knowledge threshold was established in Ward, where the Court of Criminal
Appeal held that there must be actual knowledge of the facts amounting to t}?e
offence.2® In Kirby, the Court further stated that this meant that the pri%qci al’s
offence was within the secondary party’s contemplation.””® This is in line wit}?the
Queensland decision in Jervis.?”* In Queensland, it was further established by the
Court of Appeal in Ancuta that it was not necessary that a secondary part IZnew
the precise details of the crime committed, but that it was sufficient if the sZ:cond
ary party contemplated the fype and kind of crime committed.*” —

In. S.trokes and Difford” the New South Wales Court of Criminal Appeal held
that it is .‘more appropriate to speak of the accessory’s knowledge (or awareness)
of th)e principal offender’s intention to do an act . . . than it is to speak of the acces-
sory’s klzioxglledg; of the act doneby the principal offender’”* The Court therefore
proposed that the accessory’s knowle inci s | i
would be sufficient to establ?sh his liabi(lifcjr. of the principel offender’s inention

: The threshold of knowledge of the principal’s offence found in-Australia is ve

different from the position in the United Kingdom; namely, that the accused neerg
not know that any particular offence is to be committed by the principal offender
bu.t must merely be aware of the probability that the principal offender will com-’
mit some offence within a range of offences contemplated as possible.

vi Accessory Liability in Canada

In Canada, accomplice liability is i
co! governed by section 21(b)(c) and secti
and 23 of the Criminal Code, which read as follows: (D)) and sections 22

Section 21(1)
Everyone is a party to an offence who

.(.l?) does or omits to (.10 anything for the purpose of aiding any person to commit it; or
(¢) abets any person in committing it. )

Section 22(1)
thrc a person counsels another person to be a party to an offence and that other
E;;';(‘:; is ng::vr:hntd_s ; party to that offence, the person who counselled is a party to that
B ‘.‘ms i j 11113d1|1%.rhat the offence was committed in a way different form that
i :e ¢ L (2) Every one whe counsels another person to be a party to an
a party to every offence that the other commits in consequence of the

Stmon Bronnit ¢ arisade - .
B 05 it and Bernadette McSherry, Principles of Criminal Law, 2nd edn (Sydney: Lawbook

264 ibid, para 3.
%5 ibid, para 15.

%6 ibid, para 17. .
¢ Australian Government, Attorney-General’s Department, Criminal Code Practitioner Gut

~ (March 2002) 262, available at: www.ag.govau/www/agd/ agd.nsf/Page/Publications_Cril‘ﬂina
ractitionerGuidelines-March2002

w2

“‘ﬂfd v Wester gt 997 9
L s estern Australia (1 i i
i : i i | ;ﬂl '} ) WAR 68 in DOblIlSOIl, above (Il 11) 12.

5 :*!:.:ll'a (1990) 49 A Crim R 307.
! ﬂnd‘“ and Difford (1990) 51 A Crim R 25.
Z 3 (emphasis in original).
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(6) Requirement of Purpose Satisfied if Purpose Is Conditional.
When a particular purpose is an clement of an offense, the element is established
although such purpose is conditional, unless the condition negatives the harm or evil

sought to be prevented by the law defining the offense.

¢ Satisfied by Knowledge of High Probability.
f a particular fact is an element of an offense, such
f a high probability of its existence, unless

(7) Requirement of Knowledg
When knowledge of the existence o
knowledge is established if a person is aware O
he actually believes that it does not exist.

(8) Requirement of Wilfulness Satisfied by Acting Knowingly.

A requirement that an offence be committed wilfully is satisfied if a person acts

knowingly with respect to the material elements of the offence, unless a purpose to

impose further requirements appears.

(9) Culpability as to Tlegality of Conduct.
Neither knowledge nor recklessness or negligence as to whether conduct constitutes an
offence or as to the existence, meaning or application of the law determining the ele-
ments of an offence is an element of such offence, unless the definition of the offence or

the Code so provides.”

A ‘Purposely™

the word ‘intent’ or the adjective ‘intentionally’ in criminal
been limited to the narrow definition of purpose, aim or
viewed as encompassing knowledge. In com-

mon law, a person is considered to intend the consequences of his conduct if: (i)
¢ that consequence; Or (ii) he acts

it is his desire or conscious objective to caus
with knowledge that the consequence is virtually certain to occur as a result of his
32

Generally speaking,
law has traditionally not
design, but instead has often been

conduct

Efforts have been made to di
edge.®® On the one hand, this distinc
poses of liability, as often there is a good reason

fferentiate between intent stricto senst and knowl-
tion appears to be insignificant for most pur-
for imposing liability whether the

3 Model Penal Code, § 2.02.

% Under the Model Penal Code ‘purposely” has the meaning specified in §2.02 and equivalent terms
such as ‘with purpose, ‘designed” or “with design’ have the same meaning, see § 1.13.(.1). §1.13(2) P
vides that ‘intentionally’ or ‘with intent’ means ‘purposely’. Most recent legislative rev151.ons‘and Propos"
als have adopted, though with varying terminology, the Model Penal Code’s distinction betweell
purpose and knowledge. The main respect in which these enactments and proposals differ fl’or’n’ﬂi‘Ma
Model Penal Code is in the use of the of the term ‘intentionally’ where the Code uses ‘pl:ll‘POSC!%
reason for using the term “intentionally’ is its familiarity in legal usage, although, the term is ambiguots:
See Model Penal Code and Commentaries,above (n13) § 2.02, Comment, O
ing text. The Model Penal Code, in abandoning ‘intention’ as a bad job and using ‘purposely’ 151
was regarded by Glanville Williams as ‘an advantage and helpful de
code’; see Glanville Williams, The Mental Element in Crime (Jerusalem: The Magnes

% Dressler, Understanding Criminal Law, above (n 19) 119; See also Glanville W
Law: The General Part,2nd edn (London: Stevens & Sons, 1961) 34-36.

5 Model Penal Code, § 2.02(a) (b).
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{ i ‘Purpose’ with Regard to the Nature of the Conduct or Result

The term * g i
gt mea};l;;};(;szlz as ::;nployed Ln § 2.02(2)(a) of the Model Code has two dif-
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* United States v United Sta
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II Ci?mmwm s §-.‘.‘.}.-'.‘,Co)r/1€ment 2033433&31 US 422, 445 (1978); Model Penal Code and

* LaFave and Scott, Handbook on Crimi Law, abe
cott, Handhaok on Criminal L

:‘_‘ Haupt v United States, 330 US 631, 641 (192;43’ wbove (0 419657
3 ifilzjm; };arm’ f_-'\ilujf .-n_m’ f__ﬁ'wnmentaries, above (n 13) § 2.02, Comment, 233-34
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cts purposely with respect to material element of an offence wi’xen'
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peak t uct or a result thereof, it is hi i j
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Model Penal Code, § 2.02(2)(a)(i)

\Dressler, Understanding Crimi
y U anding Criminal
e nal Law, above (n 19) 138~39. A second way of defining intention
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heee LngZI,ld reasonable doubt that the defendant cons;logs Kt’s conduct.#
:‘ZSE;LO ‘;160 n?;tter whether death is likely t(')z occurlfro?lcitilﬁaﬁiz ?I?erion o caudes
’ ,in United States v Bailey et al, ruled t . It
The Stl_lprf;ie(jsl‘;?s :aid to act purposefully if he consc1ouslyddei}i§s that resu
u ; i uct’.
. Eaieifcer the likelihood of that result hap'penmg f'ro{n gls C(r)rllls _ “conscious object
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order to murder him,
stances that the quantit

was aware it was sufficient; or (ii) he believed or hoped that it

Code’s assertion that ‘purpose’ with regard to circumstance is sat
belief or by hope that the circumstance exists,

pretations. On the one hand, it has been under
a person can act with “purpose” towards a ci
even recklessly suspecting,
exists’.* On the other han
in order to lower the thre
element. That is to say,
the prosecution has to
that there is a chance t

or negligently failing to suspect) that the circumstance
d, it is possible that this ‘hope’ provision was employed
shold of the culpability required as to the circumstance
in the above hypothetical example (murder by poisoning),
demonstrate that the defendant, when he acted, believed

hat the circumstance exists, and that belief was part of the
defendant’s reason for acting, In the words of Glanville Williams, ‘hope is desire
in circumstances of low probability, and it is sufficient for intention’.

B ‘Knowingly’!

In the criminal law of the United States,
following situations: (i) it is sometimes
crime; and (ii) it is sometimes considere
different required state of mind, such as
the prosecution must prove that the d

knowledge arises as a mens rea issue in the
required by the definition of a particular
d as a determining factor in establishing a
intent, wilfulness, or malice. Generally,

efendant had knowledge of facts which
would make the conduct illegal, but ordi

narily is not required to prove the defend-
ant’s awareness of the legal consequences of the conduct (eg, that the conduct was
illegal).”

Under the Model Penal Code, the distinction between acting ‘purposely’ and
“knowingly’ is very narrow. Knowledge that certain circumstances or facts exist is
d common element in both conceptions.** Both ‘purposely’ and
to the actor’s subjective state of m

the natural or probable consequ
iest.” According to § 2 10.2(1) of t

‘knowingly’ refer
ind. Yet, the presumption that a person intends
ences of his acts is not the Code’s culpability
he Model Penal Code, ‘purposeful’ or ‘knowing’

¥ Kenneth W Simons, ‘Does Punishment for “

Chgracter”? Examining the Requisite Connection be
Cr'zminal Law Review 219, 239,

* Glanville Williams, The Mental Element in Crime, above (n 31)19.
" Model Penal Code, § 1.13 provided that: ‘knowingly’ has the meaning set out in § 2.02 and equiv-
aleat terms such as ‘knowing’ or ‘with knowledge’ hav

s e the same meaning,
‘; l}fntted States v Hilliard, 31 F 3d 1509 (10th Cir 1994)
ibid,

~ " See the Model Penal Code §2.02(2)(a
10 define “purpose”
Sfumstance eleme
£1s Rea Provisio
" Model Penal

Culpable Indifference” Simply Punish for “Bad
tween Mens Rea and Actus Reus’ (2002) 6 Buffalo

)(ii) and (b)(i). One scholar questioned ‘would it not suffice
with respect to results, and then simply provide that when “purposely applies to
nt, it means “knowledge™?, see Kenneth W Simons, ‘Should the Model Penal Code’s
ns be Amended?, 1 Ohio State Journal of Criminal Law (2003-2004) 179, 182.

Code and Commentaries, above (n 13) § 210.2, Comment, 20-21.
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General Conclusions and Recommendations

Culpability terms should pe confined to three culpable mental stazes
desires to bring about the result. In this type of intent, the actor’s ‘will’ is directed

finally towards the accomplishment of that result.”® Dolus directus of the first C Dolys eventualis
degree is also defined as a ‘purpose-bound will’.2 It is irrelevant in this type of
intent whether the intended result is the defendant’s final goal or just a necessary Dolus eventualss as form of culpable mental state
interim goal in order to achieve the final one. the jurisprudence of the two ad hoc Tnbunalss Zt eThas been expressly endorsed by
The Model Penal Code definition of the first culpability term (purposely), made it clear that dojys eventualis is sufficient t(;t e case laf"’ ?f these Tribuna]s
which is akin to dolus directus of the first degree, is significant in this regard. for serious crimes such as exterminatiop asa o tbe himinal “esponsibility
According to § 2.02 of the Model Penal Code dc}?lc.isll;on by the ICC provides further clarlﬁcatiglrlu:)lfe tﬁgigtslijl ur?f}?ity.27 £ recent
1S cpirmim 1 151 e ¢ of thi
A person acts purposely with respect to a material element of an offence when: g » . entails criminal hablhtY for most of the ¢ mental state

(i) if the element involves the nature of his conduct or a result thereof, it is his con-
scious object to engage in conduct of that nature or to cause such a result; and

(ii) if the element involves the attendant circumstances, he is aware of the existence of - situations in which the
such circumstances or he believes or hopes that they exist. trime may result

T consenting to jt,28

B Dolus directus of the second degree nDeZZSuST e}:/:f;tualis must be distinguished from the common Jay notion of reckl
| . Ormer requires not only that the ) i €ss-
In this form of intent, the perpetrator foresees the consequence of his conduct as he accepts the possibility of jts oc)c’urrence (L:Ji)rl?éf/iate:(l);ﬁe?:)arfjoiimk’ but that
{ being certain or highly probable. This secondary consequence is not the perpetra- tu?l;s, re‘clflegs.zless fequires an affirmative aversion to the h. nf 11 " ol ever
tor’s primary purpose. It may be an undesired lateral consequence of the envis- Th%s position 18 supported by a recent judgment of the vy arlln ul side effect.
aged behaviour, but because the perpetrator acts indifferently with regard to the which th? Oric Trial Chamber agreed with the defence sul;gos' e Tnbuflal n
second consequence, he is deemed to have desired this later result.? Yet in cases of does not include recklessness, 3 mission that intent
dolus directus of the second degree, the cognitive element (knowledge) dominates, Dolus eventualis, as perceived by Fletcher, is defined as ‘a particy] -
whereas the volitional element is weak.? It is not required that the perpetrator f poture .tow_ar@ the result. The tests . « - vary; the possibilitief' lcudar Sub}eCt.We
desires to bring about the side effect in question; knowledge is sufficient.?’ In such -y being 1nd1ffer ent to the result, to “being reconciled” with ltic aee everything
cases, the perpetrator may be indifferent or may even regret the result. Thus, the slljble cost of attaining one’s 8oal’* However, the Ppresent auth N refs ultas £ pos
distinction between first and second degree dolus directus depends on the absence ' that in the sphere of international crimina] Jayy dolus eventu(;l;i; Slflugtle Opinion

be inter-

/ or presence of desire to achieve the objective elements of the crime at issue. I preted as a for esight of the likelihood of the occurrence of the conse. d
quences an

** Peter Cramer and Detlev Sternberg-Lieben, ‘Vorsitzliches und Fahrlissiges Handeln’ in Adolf
Schénke and Horst Schréder (eds), Strafgesetzbuch: Kommentar 28th edn (Miinchen: Beck’sche
Verlagsbuchhandlung, 2010) 260 (Absicht . , . liegt nur dann vor, wenn der Handlungswille des Titers
final gerade auf deni vom Gesetz bezeichneten Handlungserfolg gerichtet war.) See also Karl Lackner, * See chs 9 and 10 of this voj
Strafgesetzbuch (Miinchen: BecK’sche, 1991) 95; Claus Roxin, Strafrecht: Allgemeiner Teil (Miinchen: 7 See ch 9 of this ol e volume.
Beck’sche Verlagsbuchhandlung, 1997) 366. g2 Lubanga Decision op 11,

* Volker Krey, Deutsches Strafrecht: Allgemeiner Teil, Teil I (German Criminal Law: The General I} »p)

Part) (Stuttgart: Kohlhammer, 2003) 109. i

# ibid. Se¢ also Mohamed Elewa Badar, ‘Mens Rea — Mistake of Law and Mistake of Fact in German
Criminal Law: A Survey for International Criminal Tribunals’ (2005) 5 International Criminal Law
Review 203.

2 See ch 4 of this volume.

* Hans-Heinrich Jescheck and Thomas Weigend, Lehrbuch des Strafrechts: Allgemeiner Teil (Berlin:
Duncker & Humblot 1996) 298 et seq.

# Krey, above (n 20) 113; Jescheck and Weigend, ibid, 299.

» BGHSt 18, 264.

! Fletcher, above (n 14) 445, 445-46;
Tary American Law’ (1965)

e , it may ha ith i
B .2 1. 102y happen either so or ¢
see Paul T Smith, Recklessness in Dolus Eventualis’ (1979) 96 South A

¢ Criticisip, ;
g South Afri g frica
fofesight)_ can law to the extent that it interprets dolus eventuglis a5 indifferi:lfg:/rftyg rmtzllj .
er than




General Conclusions and Recommendations

III ‘Special intent’, ‘dolus specialis’, ‘ulterior intent’ or
‘primary purpose’ crimes require proof of dolus directus
of the first degree on the part of the accused

The systematic analysis of the jurisprudence of the Yugoslavia and Rwanda
Tribunals evidenced that various crimes within the subject matter jurisdiction of
these Tribunals require proof of dolus directus of the first degree on the part of the
accused. Any lower threshold of mens rea, such as dolus directus of the second
degree or dolus eventualis, would not suffice to trigger the criminal responsibility
of individuals for such crimes, The ‘crime of acts or threats of violence, the pri-
mary purpose of which is to spread terror among civilian population’ falls within
the realm of ‘specific intent crimes’. According to the Yugoslavia Tribunal, in
order to sustain a conviction for this offence,

the Prosecution is required to prove not only that the Accused accepted the likelihood
that terror would result from the illegal acts — or, in other words, that he was aware of
the possibility that terror would result - but that was the result which he specifically
intended. The crime of terror is a specific-intent crime.”

The same applies mutatis mutandis to the crime of genocide. In the Akayesu case,
the Rwanda Tribunal stated:

The crime of genocide is unique because of its element of dolus specialis (special intent)
which requires that the crime be committed with the intent “to destroy, in whole or in
part, a national, ethnical, racial or religious group, as such’. [H]ence the Chamber is of
the opinion that genocide constitutes the crime of crimes.”

Both genocide and the crime of terror against the civilian population do not
require the actual destruction of the group or the actual infliction of terror among
the civilian population, respectively. Thus, the alleged perpetrator can incur crim-
inal responsibility for such heinous crimes even if the result element (the destruc-
tion of the group in the case of genocide) did not materialise. Accordingly, it is
recommended setting the bar high regarding the mens rea threshold for such cat-
egories of crime by requiring a proof of dolus directus of the first degree on the
part of the accused.

% Gali¢ Appeal Judgement, para 136,
* Kambanda Trial Judgement, para 16. Since then various ICTR and ICTY Trial Chambers haVe
referred to the intent required for genocide as ‘special intent, a ‘specific intent) ‘specific genocidal intent’
and they unanimously recognise that genocide is characterised by a dolus specialis.
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