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467. What must be underlined is that the rules of a fair trial are designed to
safeguard the rights of every litigant, not only those of the accused, such as the
right to confront witnesses of the adversary, equality of arms and the right to
have justice bearing fruition within a reasonable time, and most importantly,
adjudication by an independent and impartial tribunal.

(ii). Error of Fact
468. Facts, in the context we are examining, denote events emerging from the

evidence adduced at trial. A factual error may arise in a variety of circum-
stances. In the first place, by the court ignoring or overlooking evidence rel-
evant to a finding of the court. Misapprehension or misappreciation of a given
fact may likewise found an error of fact. Taking into consideration facts extra-
neous or irrelevant to an issue may also give rise to an error of fact. An error
of fact, as can be said, is the offspring of a misconception, misappreciation or
disregard of a fact relevant to the decision of the court.

469. The process of ponderation of evidence, if faulty, that is, not attuned to
or not in conformity with a proper process of reasoning, may also lead to
erroneous findings, that is to say findings that cannot stand to reason. The
duty to reason a judgment requires that reasons be given for the acceptance
or rejection of a fact or state of affairs, and generally for coming to a find-

ing.

(iii). Error of Law

470. An error of law must be contrasted to a procedural error. The rules of
procedure are rules of law of a distinct kind, often referred to as adjectival law.
Rules of law, stricto sensu, are those conferring rights, imposing obligations or
defining relationships between persons, or between persons and the state, also
Kknown as rules of substantive law. The definition of crimes and the ingredients
of the offence form part of substantive law. The presumption of innocence and
the burden of proof, fundamental norms of justice, have the attributes of both

procedural and substantive law.’

471. Misdirection of the court with respect to the meaning, ambit and effect of
alegislative provision amounts to an error of law. Disregard of an aspect of sub~
stantive law in the determination of an issue posing for resolution also defines
an error of law. Misinterpretation or misapplication of the law provides a classic
instance of a legal error. An error affecting the jurisdiction and competence

the Court to take cognizance of, or deal with, a case are self-evidently errors 0t '

Jaw that may ground an appeal.
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c. Article 81.1(b)

472. Article 81.1(b) lays down that the convicted person may bring an appeal
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view to determining whether reasonable doubts can be entertained about its
validity. The notion of fairness and reliability to the extent to which they refer
to the final decision of the Trial Chamber bring to the fore the burden and

standard of proof and their discharge by the evidence submitted, its relevance,
admissibility and creditworthiness.

478. Article 81.2(a) provides that the sentence imposed on a convicted person
may be appealed in the manner envisaged by the Rules of Procedure and
Evidence. A right to appeal a sentence vests in both the Prosecutor and the
convicted person “on the ground of disproportion between the crime and the
sentence”. The ground of appeal envisaged in this provision of article 81 is
confined to the proportionality of sentence vis-a-vis the crime. Here, the word
“crime” denotes the gravity of the offence, not its definition or description as
such. Does this provision exclude the personal circumstances of the convicted
person as a consideration relevant to the assessment of the propriety of the
sentence imposed? If that were the case it would be odd, because it would
introduce a standard for the evaluation of the acceptability of punishment
different from the one governing the exercise of the power to impose sentence
by the trial court. Article 78.1 expressly provides that in passing sentence,

the Trial Chamber “shall take into account such factors as the gravity of the

crime and the personal circumstances of the convicted person”. Is the court of
appeal required to assess the sentence imposed independently of the individual

circumstances of the convicted person? This could not be the case. One may
easily reason that the personal circumstances of the accused in themselves
constitute a component of the gravity of the offence. As earlier explained, the

principles governing determination of sentence require that it should fit both
the offence and the offender.

479. On appeal against sentence, if the court considers that there are grounds
on which the conviction “might be set aside, wholly or in part’}, it may invite
the Prosecutor and the convicted person to submit grounds of appeal under
article 81.1(a) in the case of the Prosecutor, or 81.1(b) in the case of the
convicted person. An appeal raised at the invitation of the court, pursuant to
the provisions of article 81.2(b) or (c), shall be determined by reference to the
same criteria as those governing the disposal of appeals envisaged by article 83.

480. Do the provisions of article 8 1.2(b) oblige the Appeals Chamber to inquire,

in the case of an appeal against sentence, into the validity of the conviction

and in the event of an appeal against conviction into the appropriateness of

the punishment imposed (article 81.2(c))? That would involve the Appeals
Chamber in an inquisitorial exercise overriding the basic adversarial character
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a person’s capacity to conform to the applicable procedural rule or regulation or
the directions of the Court. Incapability to do so must be for sound reasons, such

as would objectively provide justification for the inability of a party to comply
with his/her obligations. %46

482. Regulation 35.2 provides that the time for raising an appeal may, in the
circumstances specified therein be extended after the expiration of the time
limit set for the purpose. Rule 150.2 does not specify the time within which
an application for the extension of time may be made. Rule 150.4, on the
other hand, provides “If an appeal is not filed as set out in sub-rules 1 to
3, the decision, the sentence or the reparation order of the Trial Chamber
shall become final”. The very notion of extension implies the existence of
something amenable to extension. Therefore, if the time limited by rule 150.1
for taking an appeal expires nothing is left to extend. Regulation 35.2 makes, as
earlier noted, provision for extending the time limit after a judgment becomes
final, limiting the opportunity to the specific circumstances identified therein
providing that “an extension of time may only be granted if the participant
seeking the extension can demonstrate that he or she was unable to file the
application within the time limit for reasons outside his or her control”. The
Statute as well as the Rules must be interpreted and applied in accordance
with internationally recognised human rights as stated in article 21.3. Access
to the court for the exercise of a right is an internationally recognised human
right, in the absence of which the right would be denuded of substance. In the
case of a person being disabled by forces beyond his/her power to exercise a
right within the prescribed period, denying him/her the opportunity to have
access to the court would be tantamount to a denial of the right. Therefore,
it can be persuasively argued that the provisions of regulation 35.2 can find
legitimation in the inalienability of the right of man to have access to the
court for the assertion of his/her rights. Outside the limitations of the relevant
provisions of regulation 35.2, no justification can be found for non-adherence

to the time limits within which rights should be exercised and justice be
administered.

483. As indicated in the last mentioned decision of the Appeals Chamber,
exceptional circumstances may justify the invocation of rule 35.2 after the
expiration of the period set for exercising the right of appeal. In that case, the
Appeals Chamber found that illness preventing a party from taking a step in
litigation within the time envisaged by the Rules and Regulations, for reasons
outside his/her control, provided due justification for extension of time after
the expiration of the time limited for the purpose. The gap left was occasioned

¥ Ibid., para. 7.
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