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1. Introduction

1. The Prosecution respectfully submits that the Chamber dismiss Mongolia’s request for
reconsideration! of the Chamber’s Decision on Mongolia’s request for leave to appeal,
temporary stay of the proceedings, and related matters,” as it fails to meet the threshold
conditions for granting such an exceptional remedy. Rather, the request simply disagrees with

the Decision.

2. In addition, Mongolia’s continued re-litigation of the same issues in multiple filings
before the Chamber is impermissible. Moreover, the Prosecution notes with regret
unsubstantiated allegations of judicial impropriety, that Mongolia has chosen to include in its

submissions.’ These should be summarily rejected as without foundation.
I1. Submissions
A. Mongolia’s request for reconsideration is without merit

3. Reconsideration by a Chamber of its own decision is an exceptional remedy that can only
be granted in very limited circumstances. They include the existence of a clear error of
reasoning on the part of a Chamber and a necessity to prevent injustice.* New facts arising since
the impugned decision was rendered may be relevant in assessing whether to grant a

reconsideration.’
4. Mongolia does not meet any of the requirements above.
Mongolia does not show a clear error of reasoning

5. While Mongolia lists several errors allegedly committed by the Chamber in its Decision
on Leave to Appeal—in particular that the Chamber wrongly concluded that an article 87(7)
decision is not appealable under article 82(1)(d),® and that the Chamber failed to substantively

engage or certify its 16 legal issues’—it ignores that to be granted, a request for leave to appeal

' ICC-01/22-112-Anx, 2 December 2024 (“Mongolia’s Reconsideration Request”).

21CC-01/22-111, 29 November 2024 (“Decision on Leave to Appeal”).

3 See e.g., Mongolia’s Reconsideration Request, paras. 63-67.

* Ongwen Decision, ICC-02/04-01/15-1547, para.7; Ntaganda Decision, ICC-01/04-02/06-519, para.12; Ongwen
Decision, ICC-02/04-01/15-468, para.4.

5> Ongwen Decision, ICC-02/04-01/15-468, para.4; Ntaganda Decision, [CC-01/04-02/06-1049-Red, para.12.

® Mongolia’s Reconsideration Request, paras. 16-30; and relatedly, paras. 56-62.

"Mongolia’s Reconsideration Request, paras. 31-33.
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under article 82(1)(d) must satisfy all three cumulative requirements,® and that a failure to meet
any one these requirements is fatal to the request.” Therefore, to succeed, a request for the
reconsideration of a decision on leave to appeal must show a clear error of reasoning respecting
the impugned decision’s assessment of all article 82(1)(d)’s mandatory requirements. Mongolia

fails to do so.

6. In the present case, in dismissing Mongolia’s request for leave to appeal, the Chamber
considered that Mongolia had not satisfied article 82(1)(d)’s cumulative requirements. It
determined that (i) Mongolia had not identified an appealable issue (given, in its view, that the
chamber’s article 87(7) finding was not an appealable judicial decision);'? (ii) even arguendo
that the article 87(7) finding was appealable, Mongolia had failed to show how an immediate

resolution by the Appeals Chamber would advance the proceedings.'!

7. In addition to merely disagreeing with the Chamber’s approach to the appealability of
article 87(7) (first mandatory requirement), Mongolia also does not engage with the question
of whether any clear error exists in the Chamber’s determination that Mongolia had not
substantiated its assertion that immediate appellate intervention was warranted (another
mandatory requirement).'? This is fatal to its request for reconsideration. Indeed, Mongolia
does not demonstrate any error in the Chamber’s approach in assessing this additional
mandatory requirement for leave to appeal, but as shown below, in fact admits that its
submissions were incomplete.!® Ultimately, Mongolia cannot show any clear error justifying a

reconsideration of the Decision on Leave to Appeal.

8. In concluding that Mongolia had not shown why immediate appellate intervention was
warranted, the Chamber correctly considered that Mongolia did not sufficiently substantiate its

request for leave to appeal.'® In particular, besides merely asserting that the Appeals Chamber’s

8 The request must show that the issues presented are ‘appealable’, as well as that they significantly affect the fair
and expeditious conduct of the proceedings, or the outcome of the trial, and that the Appeals Chamber’s
intervention may materially advance the proceedings. See Said Decision, ICC-01/14-01/21-514, paras. 13, 18;
DRC Judgment, ICC-01/04-168, paras. 7-18.

% In addition to the Decision on Leave to Appeal, para. 23, see also Kushayb Decision, ICC-02/05-01/20-517, para.
14; Mbarushimana Decision, ICC-01/04-01/10-116, para. 7; Yekatom & Ngaissona Decision, ICC-01/14-01/18-
161, para. 20.

19 Decision on Leave to Appeal, para. 26.

! Decision on Leave to Appeal, para. 27.

12 See also Regulation 65(2) (“an application under article 82, paragraph 1 (d) shall specify the reasons warranting
immediate resolution by the Appeals Chamber of the matter at issue”).

13 See below, paras. 9-16 (also showing that Mongolia’s claims for not substantiating its submissions are without
merit).

14 Decision on Leave to Appeal, para. 27.
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resolution would advance the proceedings and pointing to the statutory powers of the Appeals
Chamber in general terms, Mongolia did not elucidate or otherwise explain how an immediate
resolution by the Appeals Chamber on any of the 16 proposed issues would advance the
proceedings against President Putin.!> Mongolia does not show that it provided the relevant
elucidation of how immediate appellate intervention was warranted. To the contrary, Mongolia
admits that it did not provide the relevant substantiation, but generally claims procedural and

t.16

other limitations allegedly caused by the Chamber on why it did not."® However, none of these

claims, as shown below,!” has any merit.
Mongolia does not demonstrate an injustice or a need to prevent one

9.  Mongolia does not demonstrate that any injustice flows from the Decision on Leave to

Appeal, to necessitate the exceptional remedy of reconsideration of it.

10. In its Reconsideration Request, Mongolia appears to generally base the alleged injustice
from procedural and other limitations that hindered it from fully substantiating its request for

leave to appeal.'® None of these claims, however, is meritorious.

11. Mongolia’s claim that the Chamber did not grant it sufficient time and opportunity to
fully present its case, including by denying its request for an oral hearing,'” is unfounded. The
Court’s legal framework requires that a complete request for leave to appeal under article
82(1)(d) is submitted within 5 days of the relevant decision, while a response to such leave to
appeal must be filed within 3 days.?® Incomplete or unsubstantiated requests for leave to appeal
fail on that basis alone.?! In the present case, the Chamber did not undermine Mongolia’s ability
to present its case in any manner, such as by abridging this time-line. Moreover, as other
Chambers have ruled in respect of incomplete and unsubstantiated filings, the Chamber
properly rejected Mongolia’s request for leave to appeal for its failure to substantiate that
immediate appellate intervention was warranted.?? Earlier, the Chamber had correctly rejected

Mongolia’s request for leave to reply to the Prosecution’s response for it to address its failure

15 Decision on Leave to Appeal, para. 27.

16 Mongolia’s Reconsideration Request, paras. 34-77; see further below, paras. See below, paras. 9-16.

17 See below, paras. 9-16.

8 Mongolia’s Reconsideration Request, paras. 34-77.

19 Mongolia’s Reconsideration Request, paras. 34-77.

20 See rule 155 of the Rules of Procedure and Evidence; Regulation 65 of the Regulations of the Court.

2l See e.g., Ghaghbo & Blé Goudé Decision, ICC-02/11-01/15-685-Red, paras. 4, 6; Gbagho & Blé Goudé
Decision, ICC-02/11-01/15-612, para. 6.

22 Decision on Leave to Appeal, para. 27.
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to substantiate its procedural presentations of issues in its request.? It correctly concluded that
such issues “could have been reasonably foreseen as they are direct responses to those
arguments developed by Mongolia in its Request for Leave to Appeal, and do not appear to

raise any novel issue.”?*

12.  Nor does Mongolia demonstrate any error in the Chamber’s rejection of its request for an
oral hearing, including as a way to respond to the Prosecution response to its request for leave
to appeal. As a general matter, an oral hearing in the context of requests for leave to appeal is
not specifically available in the Court’s legal framework but falls within the Chamber’s
discretion. This, on its own, justifies the rejection of Mongolia’s claims of error. In any event,
the Prosecution also recalls that the Chamber had granted Mongolia’s request to reply in writing
to the Prosecution’s response to its leave to appeal by 20 November 2024, to enable Mongolia
elucidate two issues.?® Moreover, the Chamber had also granted Mongolia a further extension

of five days, permitting it to file its reply by 25 November 2024.’

13. Instead of submitting its written reply, on the deadline of 25 November 2024, Mongolia
chose to request an oral hearing in lieu of a written reply.?® Mongolia chose this approach. With
respect, it cannot now complain that it was not afforded the opportunity to place its submissions

before the Chamber when it had the opportunity to do so on 25 November 2024.

14.  Under article 64(2) of the Statute, the Chamber is mandated to conduct proceedings in a
fair and expeditious manner. As such, the parties and other participants to the proceedings do
not enjoy a right to open-ended time-lines, nor can they compel a Chamber to accept a party’s
or participant’s preference as to how arguments are presented. The mandate of courts to ensure
fair and expeditious proceedings is accepted in other jurisdictions the world over, both domestic
and international,?® as a means to promote the proper administration of justice and other broader

objectives.*”

23 1CC-01/22-103, 14 November 2024, para. 10.

241CC-01/22-103, 14 November 2024, para. 10.

B ICC-01/22-103, 14 November 2024.

26 1CC-01/22-103, 14 November 2024, para. 10.

27 Decision on Leave to Appeal, fn. 25 (referring to an email from the Chamber dated 20 November 2024).
BICC-01/22-108.

2 See e.g., Patrick Robinson, Ensuring fair and expeditious trials at the International Criminal Tribunal for the
Former Yugoslavia, EJIL 2000.

30 See e.g., Katanga Appeal Decision, ICC-01/04-01/07-2259 OA10, para. 47 (underlining that the principle of
expeditiousness is more than a fair trial right, but “[a]n independent and important value in the Statute to ensure
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15. Therefore, in the totality of these circumstances above, Mongolia cannot fault the
Chamber for finding that its pleadings on whether immediate appellate intervention was

warranted, were unsubstantiated.

16. Furthermore, Mongolia’s claim of “procedural injustice” based on alleged ‘““haste” on the
Chamber in issuing the Decision on Leave to Appeal, is entirely without foundation,*! and

accordingly should be rejected.

B. Mongolia’s re-litigation of issues and unsubstantiated allegations are without
foundation

17.  First, the Prosecution notes that, following its response to Mongolia’s request for leave
to appeal, Mongolia has submitted multiple filings that duplicate or seek to relitigate issues,
such as an oral hearing, invitation of amicus curiae submissions and request for leave to reply
to the Prosecution’s response to its leave to appeal.*? Any party or participant in proceedings
should avoid such an approach to litigation which runs counter to the requirement of fair and

expeditious proceedings.

18. Second, it is unfortunate that Mongolia has made various other unsubstantiated

allegations, such as its assertion that the Decision on Leave to Appeal was rendered in “apparent

733 “seemingly driven by an arbitrary desire to decide the matter before the ASP

haste,
session,”** and that “this undue haste suggests that factors external to the legal merits of the
case may have influenced the Chamber’s decision-making process, which is inappropriate,
undermines the integrity of the judicial proceedings, and erodes trust in the judicial system.”*

These allegations should be rejected as wholly without foundation.

the proper administration of justice”). Moreover, expeditiousness promotes, among others, the sustenance of public
interest and public support for, and cooperation with the Court. Indeed, “[u]nreasonable delay [in commencing or
finalising a trial] may also diminish public interest and public support for, and cooperation with, the Court. Without
such support and cooperation the Court would find it difficult to have its decisions and orders respected or
enforced”. Id., para. 46.

31 Mongolia’s Reconsideration Request, paras. 63-67.

32 See e.g., Mongolia’s Reconsideration Request, paras. 68-90. See also Decision on Leave to Appeal, para. 20
(finding that “the content of the Request for Hearing and Amici Curiae Submissions, submitted by Mongolia
instead of the anticipated reply to the Prosecution’s Response, overlaps with the Other Requests already included
in Mongolia’s Request for Leave to Appeal the Article 87(7) Finding”) (emphasis added).

33 Mongolia’s Reconsideration Request, para. 63.

3% Mongolia’s Reconsideration Request, para. 64.

35 Mongolia’s Reconsideration Request, para. 66. See also para. 67.
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IV. Conclusion

19. For the reasons set out above, Mongolia’s Reconsideration Request should be denied.

Karim A. A. Khan KC, Prosecutor

Dated this 11" day of December 2024
At The Hague, The Netherlands.
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