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In The Name of Allah Most Gracious Most Merciful
On behalf of the people
Conseil D'Etat
Supreme Administrative Court
Department of Guidelines Unification
Tl ek e dokok e ook o ko ek ek e ek

In the public session held on Saturda 6/4/2013,

headed by Mr. Counselor / Dr. Mohamed AbdelHamid Masoud

Vice-President of the State Council and President of the Court

And with the membership of counselors / Yahia Ahmed Ragheb Dakroury, Abdullah Amer Ibrahim
Suleiman, Mohamed AbdelAzim Mahmoud Suleiman, Fayz Shoukry Hanin, Dr. AbdleFatath Sabry Abulil,
Mohamed AbdelHamid Abdullatif Ibrahim, Rabea AbdelMoati Ahmed Eshbrawi, Labib Halim Labib,
Mahmoud Mohamed Sobhy Elattar, and Hasan Kamal Mohamed Abuzied Shallal.

Deputies of the State Council President
With the attendance of Mr. Counselor / Serag Eldin AbdelHafiz Othman
Vice-President of the State Council and State Commissioner

And the attendance of Mr. / Kamal Nagib Marsis Court secretary
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Issued the following ruling
regarding the Continued - Appeal no. 12251 of supreme judicial year 57
filed by /
AbdelRahim Mohamed Mustafa Gad Kandil
Against /

1- Attorney general
2- Minister of Interior
3- CEO of Misr Travel
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Continued - Appeal no. 12251 of supreme judicial year 57:

L

“Proceedings

L2 L]

On Wednesday 19/1/2011, lawyer Mr. Salah Eldin AbdelAzim Mohamed, as a representative of
the appellant, introduced to the court clerk an appeal report in the administrative court “first judicial
circuit” in the session dated 27/12/2010 in the case no. 22257 of the 64 judicial year, which first - ruled
by rejecting the initial plea as the court had no jurisdiction over the case and its jurisdiction.

Secondly — it ruled to accept the case in form and to reject the request to suspend implementation of the
contested decision, and to obligate the plaintiff with the expenses of this request.

The appellant, for the reasons stated in the appeal report, requested a ruling to annul the
contested ruling and to urgently annul the execution of the contested decision, provided that the
implementation shall be in the original draft ruling with obligating the appeal respondents to pay expenses
and attorneys’ fees.

Session dated 21/2/2011, was appointed to consider the appeal before the Appeals Examination
Chamber, Circuit |, and its consideration was reviewed in the manner indicated in the minutes of the
sessions. At the session of 16/5/2011, the chamber decided to refer the appeal to the State
Commissioners Authority.

The State Commissioners Authority filed a reasoned report of the legal opinion in which it decided
to accept the appeal in form, and in substance to annul the contested ruling and to rule again that the
courts of the State Council had no jurisdiction to hear the case and referred it to Cairo Criminal Court,
while maintaining the separation of expenses.

The 3/7/2011 session was set for hearing the appeal again before the Appeals Examination
Chamber, in which it was decided to issue the ruling in session of 24/9/2011, where the circuit decided to
refer the appeal to the first circuit ‘in substance’ that was heard in the session of 12/11/2011, and its
consideration will be reviewed before this chamber, as indicated in the minutes of the sessions. In the
session of 9/6/2012, the chamber decided to refer the appeal to the Department of Guidelines Unification
formed in accordance with Article “54” bis of the State Council Law promulgated by Law No. 47 of 1972
amended by Law No. 136 of the year 1984. There was a conflict between the provisions of the chamber
with regard to the jurisdiction of the State Council in an administrative judiciary body to hear cases filed
to challenge the decisions issued by the Attorney General to prevent some citizens from traveling. In some
of its rulings, after the issuance of the ruling of the Supreme Constitutional Court in case No. 243 of the
21 constructional year in the session dated 4/11/2000, that the texts of the two articles “8” and “11” were
unconstitutional in the law no. 97 of 1959 with regard to passports, in addition to the fall of the text of
article “3” of
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Continued - Appeal no. 12251 of supreme judicial year 57:

the Minister of Interior resolution No. 3937 of the year 1996 — and its lack of jurisdiction over such cases,
as in its rulings issued in appeals no. 4588 and 5190 of the supreme judicial year of 47 in the session of
22/2/2003, 4248 of the 47 supreme judicial in the 9/3/2002 session, 3216 of the 47 supreme judicial in
the 8/11/2003 session, 9359 of the 47 supreme judicial in the 15/5/2004 session, and 8719 of the 47
supreme judicial in the 3/7/2004 session. On the other hand, in some other rulings, it saw there is
jurisdiction to hear them, Examples of these rulings are the ruling issued regarding the appeal no. 10932
of the 47 supreme judicial year in the session of 1/1/2005, and the appeal no. 305 of the 48 supreme
judicial year in the session of 4/2/2006.

The session of 1/7/2012 was set to consider the appeal before the Chamber of Guidelines
Unification, and its consideration was reviewed according to what has been established in the minutes of
the sessions. The State Commissioners Authority provided a reasoned report that is based on the legal
opinion in which it considered the ruling that the State Council has no jurisdiction, in the form of an
administrative judiciary authority, to consider cases that challenge the decisions issued by the Attorney
General with regard to travel ban. It also referred the appeal to the first chamber in the Supreme
Administrative Court for adjudication based on the aforementioned basis, during which the
representative on behalf of the appellant presented a defense memorandum and two document folders.
In the session of 1/12/2012, the chamber decided to issue the ruling during the session of 2/3/2012, and
that session, the court decided to extend the ruling until the session of 6/4/2013.

Court

*hE

After due reviewing of the papers, hearing of the explanations and after deliberation.

As the elements of the dispute showed that, according to papers, that on 13/3/2010, the case No.
22257 for the supreme judicial year 64 was filed with the deposit of its papers to the court’s clerk of the
Administrative Court on this date. In its conclusion, the plaintiff requested a ruling accepting it in form
and on urgent basis to stop the implementation of the contested decision, with the most important of its
consequences to remove his name from the lists of people banned from traveling. In substance, he
requested to annul this decision with obligating the defendants - the first and second challenged - to pay
expenses and lawyer’s fees, provided that the ruling is executed in its draft.

The plaintiff - the appellant - said to explain his claim that in the date of 2/3/2010, the first
defendant, Attorney General, issued a decision banning him from traveling and including his name on the
lists of those banned from traveling based on the minutes No. 156 of 2007, public funds inventory. He
filed a grievance against this decision, but it has not yet been decided upon until the filing of this case.
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The plaintiff explained that the contested decision violated the law because by referring to the
aforementioned minutes, it was found that it was registered under the number 2127 of 2007 Abdeen
Crimes registered with number 76 of 2007 Midtown Cairo Crimes, and

Continued - Appeal no. 12251 of supreme judicial year 57:

this felony took was considered by the court, and the plaintiff attended before it, and court released him,
and it did not order to ban him from traveling. Thus, the appeal decision contradicted the conduct of the
criminal court competent to hear the case of the reason for travel ban. Moreaver, the plaintiff obtained
a ruling from the French Republic with the number of 6386 Q/6 issued by the Council for Disputes
Resolution between Employers and Employees in Paris on 4/9/2009, regarding his right to receive two
salaries from the branch of Misr Tourism in Paris, and Misr Voyage in the same time. Additionally, his right
to get the belated compensations and salaries, which confirm the incorrectness of accusing him in the
aforementioned minute. All of this make the appealing decision violating the law for not being based on
a valid reason, as well as its conflict with the provisions of international agreements and what is
guaranteed in the Egyptian constitution that guarantees the freedom of movement and travel.

The urgent part of the case was considered in the manner set out in the minutes of the sessions.
In the session of 28/12/2010, the ruling was issued, first by rejecting the plea that the court had no
jurisdiction over hearing the case and its jurisdiction. Secondly, by accepting the case in form and by
rejecting the request to annul the implementation of the contested decision and obligating the plaintiff
to pay the expenses of this request.

The court made its ruling regarding the plea with regard to the jurisdiction of the court on the
grounds that describing the contested decision as a judicial decision is contrary to the nature of actual
matters, because the relationship between the Criminal Court and any criminal case is only after the an
act from the Attorney General in the investigations. Moreover, it is impossible in practice to measure the
state of travel ban or inclusion by the Attorney General, which is “a purely administrative act”, with its
orders issued regarding preventive detention organized by the legislature and the ways to challenge them.
Accordingly, due to this administrative nature of the decisions of the Attorney General of travel ban and
inclusion in the travel ban list, the administrative judiciary has the jurisdiction to monitor its legality.
Additionally, the existence of a legislative vacuum to regulate the travel ban after the ruling of the
Supreme Constitutional Court in the session of 4/11/2000 in the case of no. 243 of the 21 supreme
constitutional. Subsequently, the decisions issued regarding travel ban, regardless of the authority issuing
them, are subject to the legality control exercised by the administrative judiciary to weigh them based on
judiciary aspects that aim to achieve a balance between the public interests and freedom of individuals,
until the issuance of a law regulating travel bans and clarifying its conditions and procedures. With regard
to the seriousness of the implementation annulment of the contested decision, the ruling established its
judgment based on what is evident in the papers that the plaintiff had been investigated in the minutes
no. 156 of 2007 supreme public funds inventory as he was accused of illegally seizing the sums of money
shown in the minutes and owned by his employer, and the case was registered with No. 2127 of Abdeen
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Crimes, and registered with No. 76 of 2007 overall Midtown Cairo, in addition to no. 66 of 2007 of supreme
public funds inventory. As this case is still considered before the court, and since the matter is as such,
preventing the plaintiff from traveling abroad was necessitated by the necessity of completing the trial of
the plaintiff in the aforementioned case, which was not revealed in the papers that it came to an end, nor
the plaintiff did provide an evidence of such end. Therefore, the issued decision was

Continued - Appeal no. 12251 of supreme judicial year 57:

based on its legally justified reason and was in accordance with the correct rule of law. Thus, the
seriousness of the request to annul the implementation is negated, which means that judiciary must reject
it and without the need to consider the element of urgency because it futile.

If the appellant is not satisfied with this ruling, he shall base his current appeal on grounds that
are summed up that the reason on which the travel ban decision was established and on which the
contested ruling based its judiciary has been removed by the end of his trial, as the ruling was issued in
his presence in case no. 2127 of 2007 of Abdeen Crimes that is registered with No. 76 of 2007 overall
Midtown Cairo in the session dated 5/1/2011 to be imprisoned for a period of one year, and to refund
185351,11 Euros or its equivalent in EGP, and he was fined with an amount equal to what was spent on
this refund. The court ruled with a three-year suspension of the sentence of imprisonment and fine, which
made the decision to ban travel lose one of its most important prerequisites, which is the fear of the
appellant’s escape. As for the refund of the ruled amount, its ruling is being challenged before the Court
of Cassation, and that ruling is a kind of civil compensation supplementary to the criminal ruling, which is
executed in accordance with the regulations and laws related to the implementation of the civil debt. In
addition, the appellant has a known residence in the French Republic, which isknown to his past employer,
and he is also owning real estate and lands in the Arab Republic of Egypt that cover the value of the
amount ruled to be refunded. Moreover, the contested travel ban decision is void due to its violation of
article “208" of the Code of Criminal Procedure. It was also issued after the investigations into the
accusation were completed and referred to the Criminal Court, and the accused attended the court
sessions. This is leading to declining in the authority of the Attorney General regarding the issuance of a
travel ban decision. This also leading to the existence of seriousness in the request for annulling the
implementation, contrary to what the contested ruling stated.

Since the essence of the referral to this chamber is limited to the weighing between two directions
for the first chamber in the Supreme Administrative Court with regard to the rulings issued by it regarding
the jurisdiction of the State Council in an administrative judiciary body to hearthe disputes related to the
annuiment of travel ban decisions issued by the Attorney General, especially after the ruling of the
Supreme Constitutional Court in case no. 243 of the 21 constitutional year in the session of 4/11/2000
that the texts of the two articles “8” and “11” were unconstitutional from the Presidential Decree of Law
Ne. 97 of 1959 with regard to passports and the fall of the text of article “3” of the Minister of Interior
resolution No. 3937 of the year 1996 issued in implementation of some provisions of that decision in law.
One of the two directions went to the lack of jurisdiction of the State Council in the form of an
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administrative judiciary body to hear cases that challenge the annulment of such decisions on the grounds
that the attorney general is an authentic division of the judicial authority, and they undertake judicial
duties, the most important of which is the investigation task that it inherited from the examining judge,
and then the accusation task before the criminal courts, where it must be represented in the formation
of these courts, otherwise its decisions will be void. This was confirmed by the Supreme Constitutional
Court in its explanatory decision in the interpretation request no. 15 of the 8 constitutional year in the
session dated 1/4/1978. Hence, the decisions and actions taken by the Attorney General with their judicial
tasks are considered

Continued - Appeal no. 12251 of supreme judicial year 57:

judicial acts and related to investigation and accusation, such as arresting and searching the accused,
searching their home, taking them into custody, and disposing of the investigation whether by filing and
initiating a public lawsuit, deciding that there is no reason to institute it, or keeping the investigation
temporarily, in addition to other procedures and competencies authorized by law and the constitution
that empowered the office of the Attorney General with the authority to prevent movement, such as
travel ban outside the country if the necessity of investigation so requires. Therefore, the decisions issued
by the Attorney General’s office are judicial decisions or orders, not administrative decisions, because
these decisions are issued by it as an investigation authority and on the occasions of investigations and
because of them, whatever the issuance time of the decision. Based on this, there is no difference
between issuance the decision directly before or during the start of the investigation, upon or after
referring the accused to the criminal court of jurisdiction as long as it is able to issue the decision within
the framework of its jurisdiction and pursuant to the authority entrusted to it, as is the case in other
investigation procedures. Therefore, the timing of the issuance of the decision is estimated by the
Attorney General office as it is the authority in charge of investigation and accusation and entrusted with
the public case, and the office estimates this. Timing do not affect the nature of the judicial decision and
do not turn it into an administrative decision. While the other direction saw that the jurisdiction is for the
State Council in the form of an administrative judiciary body that considers such cases based on the
constitutional principles related to personal freedom and its forms such as freedom of movement and
permanent or temporary migration abroad. Therefore, the Supreme Constitutional Court ruled in case
No. 243 of the 21 constitutional year that the texts of the two articles “8” and "11” were unconstitutional
in Law No. 97 of 1959 with regard to passports, in addition to the fall of the text of article “3” of the
Minister of Interior resolution No. 3937 of the year 1996. On the basis that freedom of movement falls
within the ranks of public freedoms, and that restricting it without a legitimate requirement strips
personal freedom of some of its characteristics and undermines its proper structure. Additionally, the
constitution entrusted the legislative authority solely to assess this requirement, and this required that
the normal shall be freedom of movement, the exception being its ban, and the determination of
movement ban is only for a judge or a member of the Attorney General office entrusted with this by law.
Asin the text of article “41" of the 1971 constitution, this law regulates the formality and substantive rules
for issuing the relevant decisions in light of the controls that the constitution establis/hesr-gased on this,
any text that contradicts these principles is considered inevitably annulled by the force of the Constitution
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itself as the supreme law. Therefore, if the court’s ruling has been based on the fact that the office of the
Attorney General is an authentic branch of the judicial authority, so it undertakes judicial duties, the most
important of which is the task of investigation and then the task of accusation before the criminal courts,
and that the decisions and actions it takes by virtue of its judicial nature are considered among the core
of judicial work. However, the office of Attorney General does not carry out its mandate with regard to
the travel ban except in accordance with a law regulating the formal and substantive rules for issuing
decisions in this regard. In addition, in the absence of this law and in the light of what the Supreme
Constitutional Court has ruled in its aforementioned ruling, the office of Attorney General does not
maintain this mandate at all. For this reason, what is issued in this regard by the Attorney General is just
a measure that has lost its constitutional and legal support due to the jurisdiction of the courts of the
State Council, s it has general jurisdiction in administrative disputes. This is the same confirmed by the
Court of Cassation in appeal no. 2361 of the 55 judicial in the session of 15/11/1988.
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Continued - Appeal no. 12251 of supreme judicial year 57:

As for the dispute on the legal issue raised, it is whether the appeal against the decision of the
Attorney General issued to prevent any citizen from traveling abroad, and then its inclusion on the lists of
those banned from traveling, is included in the appeals covered by the jurisdiction of the Council of State,
in origin, in the form of an administrative judiciary body to adjudicate, or whether it is not included in
these appeals, and therefore the State Council is not competent to adjudicate on them.

Since the article “41” of the constitution of the Arab Republic of Egypt issued in 1971 stipulates
that “Personal freedom is a natural right which is safeguarded and cannot be infringed upon.
Except in cases of flagrante delicto, citizens may only be apprehended, searched, arrested, or have their
freedoms restricted by an order necessitated by an investigation and maintaining community security,
and this order is issued by the competent judge or by the public prosecution in accordance with the
provisions of the law”. This is what was stipulated in the Constitutiona! declaration issued on March 30,
2011 in article “8”. Moreover, article “35” of the current constitution issued on 2012 stipulates “Except in
cases of flagrante delicto, citizens may only be apprehended, searched, arrested, or have their freedoms
restricted by a causal judicial warrant necessitated by an investigation. Article “42” of the same stipulates
“Freedom of movement, residence and emigration is guaranteed. No citizen may be expelled from state
territory or banned from returning thereto. No citizen may be banned from leaving state territory placed
under house arrest or banned from residing in a certain area except by a causal judicial order for a
specified period of time, and in cases specified by the law.” Article “172” of the 1971 constitution
stipulates “The State Council shall be an independent judiciary body and shall have the
competence to decide in administrative disputes, and disciplinary actions. The law shall determine its
other competencies”, which is the same in article “48" of the Constitutional declaration. Moreover, article
“174” of the current constitution stipulates “The State Council is an independent judicial body that is
exclusively competent to adjudicate in administrative disputes, ......... Other competencies are to be:
determined by law.”

Since the aforementioned provisions stipulate that personal freedom in all aspects of its exercise
and all its aspects, including freedom of movement, whether inside or outside the country, is
constitutionally safeguarded and guaranteed, so it is impossible to undermine it by depriving or restricting
the aspects of its practice with encroachments. The legislature prohibits anything that undermines
freedom by any of the aforementioned, stifling access to any road or taking any action that restricts
freedom, including preventing a person from movement, unless there is a necessity necessitated by the
investigation with him in order to maintain the security of society, and to that an order is issued in
accordance with the provisions of the refevant law or the Attorney General Office, as stated in the
aforementioned article "41”, and which is also stated in the Constitutional declaration of 30 March 2011
in article “8”. Moreover, articles 35 and 42 of the current constitution are of the same core message with
regard to safeguarding of personal freedom and prohibition of its restriction by any form, including the
movement ban, unless this requires an investigation with a person, provided that tl\e travel ban is by a
reasoned judicial order and for a specified period.



E-02405~0+20-F0-ConfArircArd13-66-20221020-RHT—
ICC-02/05-01/20-701-AnxA4 09-08-2023 10/20 T IC

Pursuant to TCl instruction, dated 9 August 2023, this document has been reclassified as “Public”

Continued - Appeal no. 12251 of supreme judicial year 57:

In light of the constitutional upholding of personal freedom and what the Constitution of 1971
has pursued, passing through the aforementioned constitutional declaration and even the current
constitution, and according to all of them that freedom of movement comes within the ranks of public
freedoms, especially personal freedom. By so, restricting it without a legitimate requirementis considered
an absolute demolish of freedom and its core aspects. It is necessary, to avoid any violation of freedom
by derogating or depriving, that there shall be a law regulating the obligations to restrict a person’s
freedom to move and leave the country. It must indicate the use limits of the authority to ban movement
of persons. In addition, this law shall clarify the guarantees that regulate the ban and make it impossible
to give its competency to an absolute authority that may abuse it, and shall specify the duration of the
ban so that it is not becoming an absolute open duration, especially since the office of the General
Attorney, to which the constitutional project was assigned in article “41” of the 1971 constitution that
was simulated in the aforementioned Constitutional Declaration, as well as an authentic division of the
judiciary authority, it is also at the same time a division of the administrative authority in accordance with
the established jurisprudence of the Supreme Administrative Court. If the actions the Office undertake
and the deeds they carry out in accordance with provisions governing this in the Code of Criminal
Procedure are judicial acts and actions carried out by the Office of the Attorney General as a branch of
the judicial authority, so all of the decisions of the Attorney General, outside the scope of these texts is
making it lacking the bond of a judicial capacity in all cases, and in particular when it is necessary to issue
legislation to regulate the manner and limits of issuing such decisions. This is also the case with regard to
travel ban decisions, which the constitutienal legislature required to be issued in accordance with the
provisions of the law, and which was not issued until the date of the new constitution’s implementation.
There is no discrepancy in the aforementioned under the new constitution, in which the two articles of
“35” and “42” are not incorroborating that the causal judicial order to be issued to ban travel shall be
solely assigned to a judicial authority, with which it is permissible to consolidate its issuance to whom the
ordinary legislature estimates to grant him jurisdiction to do so, especially the State Council as a legitimacy
judge and the best able to protect freedoms. This may be accompanied with the decisions issued by the
Attorney General regarding travel bans that are not rendered with a judicial nature until a law is issued to
regulate the obligations of this ban, the person responsible for issuing the ban decision, the limits of this
tompetence, the guarantees of not exceeding its limits, and specifying the duration of this ban. The
issuance of this legislation is a necessity to regulate the right to move and leave the country and what
entails a temporary limitation of the exercise of this right as a restriction of one of the public liberties,
especially since the constitutional text is not sufficient for implementation by itself to guarantee and
preserve this freedom, whether under the previous constitution or the current one.

Since this is the situation and there was a judiciary from the Supreme Constitutional Court under
the previous constitution on the November 4, 2000 session in the case no. 243 of the 21 constitutional
year that the texts of the two articles “8” and “11” were unconstitutional from the Law No. 97 of 1959
with regard to passports, and the fall of the text of article “3” of the Minister of Interior resolution No.
3937 of the year 1996. This is based on the fact that freedom of movement falls within the ranks of public
freedoms, and that restricting it without a legitimate requirement
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Continued - Appeal no. 12251 of supreme judicial year 57:

strips personal freedom of its core characteristics and undermines its proper structure. Additionally,
article “41” of the constitution entrusted the legislative authority solely to assess this requirement, and
this required that the normal shall be freedom of movement, the exception being its ban, and the
determination of movement ban is only for a judge or a member of the Attorney General office entrusted
with this by law. This law shall regulate the formality and substantive rules for issuing the relevant
decisions in light of the controls that the constitution establishes. Based on this, any text that contradicts
these principles is considered inevitably annulled by the force of the Constitution itse!f as the supreme
law. Based on the aforementioned, the Office of Attorney General does not exercise this mandate -
whether under the current or previous constitution - regarding the travel ban except in accordance with
a law regulating all the previously mentioned aspects that are regulated by the rules described by the
Supreme Constitutional Court as formal and substantive rules regulating the issuance of the travel ban
decision. Therefore, what is issued by the office of the Attorney General is far from those decisions that
have a judicial capacity, and therefore falls within the jurisdiction of the State Council in the form of an
administrative judiciary body to monitor its legality because the Council is the holder of the general
jurisdiction to adjudicate the administrative disputes for which the text of its jurisdiction is provided in
the article “172" in the previous constitution, and similarity in the “48” article in the Constitutional
Declaration of 30 March 2011, then it this jurisdiction became lawful in the article of “174" in the current
constitution, according to the express provisions of these aforementioned articles.

“For these reasons”

The court found and ruled that: the State Council has jurisdiction in the form of an administrative
judiciary body to adjudicate appeals against travel ban decisions issued by the office of the Attorney
General, as indicated by the reasons, and ordered the appeal to be returned to the competent chamber
to decide on its issue.

Court Clerk Presiding Judge

[Signature] [Signature]
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