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From: Trial Chamber X Communications
Sent: 22 February 2021 08:08
To: ﬁ; Trial Chamber X Communications; Al Hassan Prosecution Team; D28

Al Hassan Defence Team; V43 Victims Al Hassan Team; Associate Legal Officer-
Court Officer; Chamber Decisions Communication
Subject: RE: List of Materials for Prosecution Witness MLI-OTP-P-0431

Dear counsel,
Dear colleagues,

The Chamber takes note of the Defence objections to one investigator’s note and multiple photographs the
Prosecution intends to use during the examination of P-0431.

As regards the investigation note ||| | | | JEEEEEEEE). \which the Defence submits is testimonial in nature, the
Defence objects on the basis that it has no relevance or probative value and that its use may constitute an
impermissible form of leading by the Prosecution.

As regards the photographs (tabs 17-109 of the Prosecution’s E-binder), the Defence submits that they were not
taken by the witness and are dated prior to the events in the charges and thus ‘do not accurately capture the state
of the mosques and mausoleums prior to the charged events’. The Defence thus contests their relevance and their
probative value, which it states is limited. The Defence argues that the associated prejudice of their use outweighs
their probative value.

In accordance with previous decisions, the Chamber will not rule on these objections in the abstract. It will be for
the Prosecution to establish the foundation for using these items during the examination-in-chief.

The Chamber will determine at that point whether the items may be used, having regard to the manner in which the
items are presented and also taking into account any objections raised in court by the Defence.

Kind regards,

(on behalf of Trial Chamber X)

From:
Sent: 19 February 2021 15:00

To: Trial Chamber X Communications ; Al Hassan Prosecution Team ; D28 Al Hassan Defence Team ; V43 Victims Al
Hassan Team ; Associate Legal Officer-Court Officer
Subject: RE: List of Materials for Prosecution Witness MLI-OTP-P-0431

Dear Trial Chamber X,
Dear Colleagues,

Pursuant to paragraph 60 of ICC-01/12-01/18-789-AnxA, the Defence provides its objections to the Prosecution’s
List of Material for Witness P-0431.

Category A Objections: Investigation note
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The Defence objects to the use of Tab 113. This document is an investigation note authored by_of
the Office of the Prosecutor. As this is testimonial in nature (per the Appeals Chamber in Bemba et al at para 304), it
has not been authored or signed by the witness, and has not been submitted through Rule 68 (and the Office of the
Prosecutor has indicated in the List of Material that it will not be submitted through this witness), the Chamber
should therefore assess it as having no relevance or probative value.

Furthermore, the investigation note is prejudicial as it can be suggestive to the witness and may constitute an
impermissible form of leading by the Office of the Prosecutor. It is instead the duty of the Prosecutor to elicit such
testimony orally (per the Appeals Chamber in Bemba et al at paras 305-306). In any event, the Defence, in
accordance with paragraph 60 of the Directions on the Conduct of Proceedings, reserves its right to object, during P-
0431’s testimony, to the manner in which this document is presented to the witness, in particular to the reading of
any quotes from this document by the Office of the Prosecutor. As the Appeals Chamber stated in Bemba et al at
para 307, if the document itself is relied on, it needs to be submitted as evidence.

In circumstances in which the Office of the Prosecutor proposes to use an item which is itself inadmissible in order
to elicit testimony from the witness, the prejudice occasioned by such use outweighs the low probative value of the
document.

Tab | Document ID Title i To be submitted
as evidence

Category B Objections: Photographs

The Defence objects to Tabs 17-109. These photographs were not taken by this witness, || GcINEINING

. Furthermore, these photographs
appear to be a set of photographs which date to circa 2005, a period considerably before the events in the charges,
because:

- 21 of the images were used in the report|j| | | | I (\hich is dated 1 January 2006), including|iiiil]

- the metadata path connected with 84 of the images (Tabs 17 to 101, | NI

Il inclusively) refers to the images being connected in a folder labelled “2005-2006”, and
- the witness himself referred to some of the images in this collection of images (including items both on the list

and not on the lst) as being a long time ago G

-

This means that these images do not accurately capture the state of the mosques and mausoleums prior to the
charged events, and their relevance to the witness’s testimony and any analysis of the impact of the charged events
on these structures, is therefore highly limited. Furthermore, the Prosecution does not propose to submit these
items through the witness, and have not shown these items to the witness previously. Given these indications, the
prejudice associated with the use of these images outweighs their probative value.

Best regards,
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I (o behalf of the Al Hassan Defence)
From: Dutertre, Gilles [ EEG—_ R

Sent: 15 February 2021 22:43

To: Trial Chamber X Communications; Al Hassan Prosecution Team; D28 Al Hassan Defence Team; V43 Victims Al
Hassan Team; Associate Legal Officer-Court Officer;

Cc: _; Luping, Dianne; Garcia, Lucio; Martin Salgado, Elena

Subject: List of Materials for Prosecution Witness MLI-OTP-P-0431

Dear Trial Chamber X, Dear Colleagues,
The Prosecution attaches its list of materials for Prosecution Witness MLI-OTP-P-0431.
Kind regards,

Gilles Dutertre

Thi s message contains information that may be privileged or confidential and is the property of
the International Criminal Court. It is intended only for the person to whomit is addressed. If
you are not the intended recipient, you are not authorized by the owner of the information to
read, print, retain copy, dissem nate, distribute, or use this nessage or any part hereof. If
you receive this nmessage in error, please notify the sender imediately and delete this nmessage
and all copies hereof.

Les informati ons contenues dans ce nessage peuvent étre confidentielles ou sounm ses au secret
professionnel et elles sont la propriété de la Cour pénale internationale. Ce message n’est
destiné qu’a la personne a laquelle il est adressé. Si vous n’étes pas le destinataire voulu, le
propriétaire des infornmations ne vous autorise pas a lire, inprinmer, copier, diffuser,

distribuer ou utiliser ce message, pas nméne en partie. Si vous avez regu ce nmessage par erreur,
veuillez prévenir 1’expéditeur immédiatement et effacer ce message et toutes les copies qui en
auraient été faites.

This message contains information that may be privileged or confidential and is the property of the
International Criminal Court. It isintended only for the person to whom it is addressed. If you are not the
intended recipient, you are not authorized by the owner of the information to read, print, retain copy,
disseminate, distribute, or use this message or any part hereof. If you receive this messagein error, please
notify the sender immediately and delete this message and all copies hereof.

Les informations contenues dans ce message peuvent étre confidentielles ou soumises au secret
professionnel et elles sont la propri été de la Cour pénale internationale. Ce message n’est destiné qu’a la
personne alaguelleil est adressé. Si vous n’étes pas le destinataire voulu, le propriétaire des informations ne
vous autorise pas alire, imprimer, copier, diffuser, distribuer ou utiliser ce message, pas méme en partie. S
VOUS avez recu ce message par erreur, veuillez prévenir I”’expéditeur immeédiatement et effacer ce message et
toutes les copies qui en auraient été faites.



