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Mr. Paul Gicheru, through his Counsel (“the Defence”), hereby files his Closing Brief. This
Brief and Annex A are filed confidentially pursuant to Regulation 23bis(1) of the Regulations

of the Court since they contain confidential material.

l. OVERVIEW

1. Corrupted by tunnel-vision due to a combination of ineptitude, indifference, lack of due
diligence, self-imposed restrictions on investigating in the Rift VValley and elsewhere, and
with no small measure of pre-conceived result-determinateness, the Office of the
Prosecutor (“OTP”) investigators conducted an irreparably flawed investigation, based on
the lies, hearsay, and unsubstantiated claims by grifters, opportunists, con-artists, and

confabulators of Olympic proportion. Cogently:

- Witnesses’ backgrounds were not properly investigated, with investigators failing to
comprehend their interconnectivity and proclivity for passing information on to each
other according to their own motives and goals — obtaining money and relocation from
the ICC.

- Investigators dangled the possibility of being relocated before witnesses when obtaining
their evidence.

- Witnesses who were known to have lied were interviewed an inordinate number of times
to smooth out inconsistencies and improbabilities in their evidence or tailor it to the
OTP’s case.

- Witnesses’ accounts were accepted without any double-checking, even when blatantly
clear had they been paying attention, that what witnesses were telling them was
inconsistent or illogical.

- No efforts were made to conduct financial investigations, verify telephone evidence, or
interview the so-called “managers” and others involved in or assisting what the OTP
argues was a common plan to influence witnesses.

- None of the investigators, other than P-0730 who testified as a summary witness, came
to testify at trial based on what they personally performed, observed, and perceived
when interviewing witnesses.

2. Inappropriately, the OTP is expecting the Trial Chamber to rely on assumptions and
unverifiable hearsay, to accept the word of documented deceivers, to fill in the gaps of its
woefully flawed investigation, to overlook its abject failure to adduce credible evidence,
and to make unsupported findings that it has met its burden of proving the confirmed
counts to the standard of beyond reasonable doubt. The Trial Chamber must not abide. It

must acquit on all counts.
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. THE STANDARD OF PROOF AND ASSESSMENT OF EVIDENCE

3. Before Mr. Gicheru may be convicted of any offence, the Trial Chamber must be convinced
beyond reasonable doubt of all material facts corresponding to the elements of the offence
and modes of liability for which he is charged.* Mr. Gicheru incorporates by reference the
principles set out in paragraph six of his Trial Brief for how the Trial Chamber should

assess the evidence.?

4. When assessing the evidence, the Trial Chamber must carry out a “holistic evaluation and
weighing of all the evidence taken together in relation to the fact at issue;”® i.e., the
“evidentiary weight of individual items of evidence should not be determined in isolation,
but rather in conjunction with other evidence.”* Holistic fact-finding cannot “be used as an
excuse or reason for making findings beyond a reasonable doubt on the basis of a collection

of weak evidence and “cannot cure the weakness of individual items of evidence.”®

5. While hearsay is not per se inadmissible before the ICC, it is impermissible to make
findings beyond a reasonable doubt based on hearsay evidence — especially where the Trial
Chamber does not or cannot establish the reliability of the source of information.” Out-of-
court (hearsay) statements that were authenticated by the investigators who took them, such
as investigation reports and OTP interviews, neither establish nor guarantee the reliability

of the content.®

6. Where a factual assertion is based on an inference drawn from circumstantial evidence, it
is only established beyond a reasonable doubt if it is the only reasonable conclusion that
can be drawn from the evidence.® It is not sufficient that a conclusion is merely a reasonable
conclusion available from circumstantial evidence; the conclusion pointing to the guilt of

the accused must be the only reasonable conclusion available.

7. When faced with conflicting evidence or evidence of inherently low probative value (such
as hearsay evidence), the Trial Chamber’s reasoning as to how it reached a given factual

conclusion will be of great significance in determining whether that conclusion was

1 Rome Statute, Art. 66(3). ICC-01/05-01/08-3636-Red, paras. 42, 46; ICC-01/05-01/13-1989, para. 186.
2 1CC-01/09-01/20-253, para. 6.

3 1CC-01/05-01/13-1989, para. 188 (internal citations omitted).

41CC-01/05-01/08-3636-Anx2, para. 15 (separate opinion of Judges Morrison and Van den Wyngaert).

° 1CC-01/05-01/08-3636-Anx2, para. 15 (separate opinion of Judges Morrison and Van den Wyngaert).

6 1CC-01/05-01/08-3636-Anx2, para. 15 (separate opinion of Judges Morrison and Van den Wyngaert).

7 1CC-01/05-01/08-3636-Anx2, para. 8 (separate opinion of Judges Morrison and Van den Wyngaert).

8 1CC-01/05-01/08-3636-Anx2, para. 9 (separate opinion of Judges Morrison and Van den Wyngaert).

% 1CC-01/05-01/08-3636-Red, para. 42, quoting ICC-01/05-01/13-2275-Red, para. 46.
101CC-01/05-01/08-3636-Red, para. 42, quoting ICC-01/05-01/13-2275-Red, para. 46.
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reasonable.’! As a general rule, “where the underlying evidence for a factual conclusion
appears on its face weak, more reasoning is required than when there is a sound evidentiary

basis.”?

1. THE QUALITY OF THE OTP’S INVESTIGATION

8. The OTP’s investigation is a textbook lesson on how not to conduct an unbiased,
methodical, and diligent investigation where the sole objective is to let the evidence lead
where it may, as opposed to having a predestined outcome lead the evidence. Alarmingly,
the OTP is expecting the Trial Chamber to find the needles of truth — if any exist — hidden
in the massive haystacks of lies by each witness, inaptly cherry-pick through the witnesses’
accounts with preference accorded to the most recent versions produced through countless
and ever-evolving “clarifications,” and to step into the breach and fill in the gaps in the
witnesses’ testimony and in its case overall as it relates to the charges and modes of
liability. The evidence — if viewed holistically and objectively — does not rise to the level

of proof beyond a reasonable doubt.

9. The OTP did not investigate in the Rift Valley. Investigators were not forbidden by the
Kenyan government from investigating in the Rift Valley.*® Yet due to a self-imposed
policy not to investigate in the Rift Valley,'* investigators did not visit the alleged crime
scene to make simple inquiries.’®> At no point did the Senior OTP Investigation Team
Leader request the Integrated Team Leader for an exception to verify particular
information.’®  Witnesses’ security concerns — for instance, [REDACTED],Y
[REDACTED]* — were never checked,® just as other claims were never checked,
something that the witnesses knew, thus greenlighting them to lie convincingly with
impunity.?’ Of its own making, the OTP failed to adduce credible evidence — if such

evidence ever existed — showing concretely that witnesses’ security was at risk. The notion

111CC-01/05-01/08-3636-Red, para. 43.

121CC-01/05-01/08-3636-Red, para. 43, quoting Case of NUON Chea et al., 002/19-09-2007-ECCC/SC, Appeal
Judgment, 23 November 2016, F36, para. 90.

13 7-061, p. 61, lines 6-20.

14T-061, p. 15, lines 12-19, p. 63, lines 2-19.

157-061, p. 14, line 22 to p. 15, line 11.

16 7-061, p. 63, lines 22-25.

17 T-056, p. 53, line 10 to p. 56, line 5. [REDACTED] P-0613 was passing this information on without knowing
whether it was true or false.

18 KEN-OTP-0105-0095, p. 0096. [REDACTED].

19 No evidence has been presented on whether the OTP ever followed up on P-0613’s claims concerning
[REDACTED]. See T-056, p. 53, line 10 to p. 56, line 5. As for P-0800’s claims concerning [REDACTED], P-
0730 admitted that the “right thing to do” would have been to have someone deliver [REDACTED] to some place
other than the Rift Valley so it could be inspected. This was not done. T-062, p. 20, lines 7 to p. 21, line 25.

20 P-0516 testified that he would place himself into certain areas knowing that the ICC was never going to check.
T-064, p. 23, lines 23-25.
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that YEBEI’s death and [REDACTED] is proof-positive of the security issues faced by the
witnesses and their families — and therefore the OTP investigators need not have checked
the veracity of the second and third-hand claims — is unsustainable. Aside from the timing
of YEBEI’s death and [REDACTED], which occurred virtually at the end of the OTP
investigation,?! no credible evidence was adduced proving that these occurrences were
directly and/or exclusively related to any efforts to interfere with the ICC’s prosecution of

Kenyan Deputy President, William Samoei RUTO.

10. The witnesses’ backgrounds were not properly investigated. There is no evidence that the
OTP conducted background checks on the witnesses to see how they were interconnected.
P-0730 admitted that it only became apparent later on in the investigation that several
witnesses were interconnected through NGOs.?2 The investigators were not aware of what
these witnesses were saying among themselves, did not have access to the unrecorded
conversations that were taking place, and thus cannot say with any degree of certainty that
witnesses — such as [REDACTED], [REDACTED], and [REDACTED]?® — were not
colluding to tailor their evidence in order to achieve relocation with all the added benefits
(housing, employment, money, opportunities, schooling for the children)?* to non-African
States by the ICC.

11. Investigators dangled the possibility of relocation before witnesses in attempting to get
information from them. By dangling the possibility of relocation, the investigators
effectively motivated witnesses to tailor their evidence to the extent necessary to achieve
their objectives. For instance, P-0274 wanted to have his security concerns [REDACTED]
before deciding whether to cooperate with the OTP.? Investigators informed him that: (a)
the OTP could not make any promises; and (b) if he cooperates, an assessment would be
done, the outcome of which could not be predicted without knowing what evidence he
might provide.?® P-0274 admitted that he tried to get what he wanted from the investigators,
otherwise he was not going to be an OTP witness.?” When P-0516 resumed contact with

the OTP, investigators commenced with a suspect interview before addressing P-0516’s

21 See |CC-01/09-01/20-220-Conf, para. 89 (P-0397 disappeared on 8 March 2014). See also ICC Press Release,
ICC deeply concerned with reported death of Mr Meshack Yebei; stands ready to assist Kenyan investigations, 6
January 2015 (YEBEI was allegedly abducted on 28 December 2014 and found dead on 2 January 2015).
227-062, p. 2, line 18 to p. 3, line 24.

23 See infra, paras. 37, 56, 60.

24 See infra, paras. 37, 56, 60. See also, T-064, p. 6, lines 6-13. P-0516 admitted that [REDACTED] and
[REDACTED] told him how he could get [REDACTED] and promised him how to make it out of Africa where
he could have a better life with employment, money, opportunities, and schooling for the children.

%5 T-059, p. 86, line 21 to p. 87, line 9; KEN-OTP-0160-1489.

%6 T-059, p. 86, line 21 to p. 87, line 9; KEN-OTP-0160-1489.

21 T-059, p. 101, line 16 to p. 103, line 5.
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security concerns,?® with P-0516 repeatedly asking the OTP when his security concerns
would be addressed,?® and later admitting that he was willing to say anything in the hopes

that the OTP would provide him protection.*

12. Witnesses were interviewed an inordinate number of times despite their lies to
investigators. Witnesses lied on numerous occasions, yet were interviewed and re-
interviewed by OTP investigators, who would excuse the lies they were routinely told and
encouraged witnesses to simply recalibrate and “clarify” their evidence.3! For instance, P-
0800, who has admitted to lying to the OTP on numerous occasions, was interviewed by
the OTP approximately 58 times,*? and was brought back in 2021 prior to the confirmation
process for a 10-hour proofing session,* of which 30% of the time was spent going over a
single incident and in order to iron out inconsistencies and improbabilities in his
statements.3* Reminding P-0800 that there had been “a few highs and lows” in their
dealings, OTP investigators told him that “it’s a balancing act:” “for someone to be
credible, they have to be consistent in what they say or if they 've said something that is not
correct or is untrue, we can put that behind us” S0 long as “they can give us a good
explanation ... and then the balance goes back.”*® Other witnesses — P-0341,%® P-0516,%"
and P-0613® — were also contacted and reinterviewed prior to the confirmation process,
provided with their prior statements, as well as statements from other witnesses, tainting
their memories. Presumably, if witnesses were telling the truth, there would have been no
reason to interview them so many times or show them what others might have said, or even

intimidate them.3°

28 7-065, p. 12, lines 14-21.

29 7-065, p. 12, lines 9-12.

30 7-065, p. 29, lines 3-9.

81 See infra, paras. 72, 76-86. P-0800 [REDACTED], to the OTP investigators on numerous occasions, and lied to
the Ruto and Sang Trial Chamber under oath. See infra, paras. 51, 57, 61. P-0613 lied in her statement to be
admitted into the ICC protection program and lied VWU about having other telephones. See infra, paras. 33, 37-
44, P-0516 admitted to lying in his 2012 statement to the OTP, continued lying to the OTP in his 2015 and 2021
interviews. See infra, paras. 142, 147. P-0739 admitted that all the evidence he gave in the Ruto and Sang case
from 2010 to 2013 was false.

%2 T-051, p. 6, line 9 to p. 7, line 3.

3 T-051, p. 7, line 16 to p. 8, line 5.

34 T7-051, p. 8, lines 6-9.

35 7-052, p. 110, lines 6-21.

% KEN-OTP-0159-1803-R01, p. 1818, line 500 to p. 1820, line 600. Investigators confronted P-0341 with what
P-0274 said when attempting to get him to say that he brought P-0247 to Mr. Gicheru’s office.

87 See infra, paras. 42-43. The OTP Senior Trial Lawyer continued pressing P-0516 with P-0397’s statement,
despite his unequivocal demands for the interview to stop and to speak with a lawyer.

3 See infra, para. 51. Investigators reinterviewed P-0613 in 2021 to question her about her conversations with
[REDACTED] and for her to comment on [REDACTED] testimonies that she coached them.

39 See supra, fns. 36-37.
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13. No efforts were made to double check and verify what witnesses were telling
investigators. Witnesses’ evidence and security claims were accepted by investigators
without any double-checking, even when blatantly clear had they been paying attention,
that what witnesses were telling them was inconsistent or illogical.*° For instance, P-0739
initially gave evidence that after he heard war cries, people were meeting at trading centers
to look for Kikuyus and were demolishing houses, burning items, and destroying crops.*
When P-0739 was reinterviewed, he admitted that he “heard [this] from people, but even
the way [he] invented it was not correct.”*? He explained: “it does not match with what |
told them previously, because I told them that it was very difficult for me to go out, because
of the violence. Now in this statement [I am] saying that | saw people gathered at the
ground, so this doesn’t match with what I told them before...”*® He expected the
investigators to catch his inconsistencies, ask him questions, and discover that he was lying
on the same day he gave the evidence.** The investigator responded: “We haven’t had a lot

of people coming to us specifically to lie about a lot of things.”*

14. No efforts were made to conduct a financial investigation. Because of the OTP’s self-
imposed policy not to investigate in the Rift VValley, no efforts were made to go to the banks
and verify witnesses’ banking records or conduct any financial investigation.*® The OTP
should have conducted financial investigations to accurately determine the source of funds
deposited in witnesses’ bank accounts. No such financial investigation was done on
witnesses such as P-0341 to determine whether he sold property or acquired money from
[REDACTED] to create the appearance that money was being funneled to him from Mr.
Gicheru, despite being neither a victim nor a witness, and having virtually nothing to testify

against RUTO, as was apparent during his first meeting with the OTP.* Despite P-0739’s

40 See infra, para. 37. The OTP never verified any of the information provided by P-0516 in his 2012 statement,
for instance that [REDACTED]. See infra, para. 58. The OTP never verified P-0613’s numerous reports of security
threats. See infra, paras. 147, 154. The OTP never verified P-0739’s 2010 statement, which he later admitted was
entirely false, or his claim that he received money from Mr. Gicheru, despite having known his financial situation.
As for P-0800°s claims concerning [REDACTED], P-0730 admitted that the “right thing to do” would have been
to have someone deliver [REDACTED] to some place other than the Rift Valley so it could be inspected. This was
not done. T-062, p. 20, line 7 to p. 21, line 25.

41 7-068, p. 6, line 20 to p. 8, line 3.

427-068, p. 8, line 4 to p. 9, line 2.

437-068, p. 8, line 4to p. 9, line 2.

4 T7-068, p. 9, line 3 to p. 10, line 1.

4 T-068, p. 9, line 3to p. 10, line 1.

46 See infra, para. 25. The OTP never attempted to verify P-0397’s claims that the money in his bank account came
from Mr. Gicheru. See infra, para. 136. The OTP never verified that P-0274 received an [REDACTED]. T-061, p.
16, line 22 to p. 17, line 10. P-0730 testified that “a better method of getting more verifiable bank records is to go
to the bank and ask them for those records,” but claimed this would not have been possible without endangering
the witnesses.

47 See infra, para. 122.
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financial situation being known to investigators in June 2014, none of them bothered to

check his financials against his claim that he received 2,000,000 KSh from Mr. Gicheru.*®

15. No effort was made to verify telephone evidence. Witnesses admitted to having unrecorded
conversations with other OTP witnesses,*® yet no efforts were made to intercept telephones
to verify the content of unrecorded conversations.>® Nor were any efforts made to go to the
telephone companies to verify whether telephone numbers actually belonged to the persons
claimed by the OTP.%! Instead, the OTP expects the Trial Chamber to rely on numbers
found in contact lists or information obtained from witnesses and speculate that Mr.
Gicheru was in contact with the so-called “managers” and others during the relevant time

period and for the purposes claimed by the OTP.

16. No efforts were made to interview the so-called “managers” and others involved in the
common plan to influence witnesses. There is no evidence that the OTP ever made any
attempts to contact any of the so-called “managers” (Silas SIMATWO and Isaac MAIYO),
the so-called “associates” (Elisha BUSIENEI, KOGO, Sammy KOSGEI, and P-0015), or
others involved in or assisting what the OTP asserts was a common plan — such as the
lawyers that were drafting affidavits ((REDACTED]). The only attempt that can be seen
from the available evidence was the OTP’s attempt [REDACTED].>? The OTP expects the
Trial Chamber to rely on witnesses such as P-0800 — who gave so many inconsistent
versions of his meeting at [REDACTED] Advocates® — to identify members of the alleged
common plan, without making any attempts to contact the lawyers, even in the pre-trial
stages of this case in 2020 and 2021. Presumably, the OTP assumed that the so-called
“managers” and others would not provide any credible evidence, but this does not excuse

the OTP from meeting its burden of proof.

17. None of the investigators, but for P-0730, came to testify at trial. The OTP investigation

reports are nothing but hearsay: i.e., notes of what witnesses purportedly told investigators.

4 T-068, p. 85, line 12 to p. 89, line 15. See also infra, para. 154.

49 P-0800 and P-0613 both admitted to having unrecorded conversations with OTP witnesses despite being under
instructions not to do so. See infra, paras. 59, 80.

50 T-061, p. 17, line 17 to p. 18, line 23. P-0730 claimed that he did not pursue requests for telephone intercepts
because intercepting conversations is “a very, very high-level intrusion into privacy” and “is only approvable at
the very, very highest levels of government....”

1 T-061, p. 29, line 13 to p. 18, line 14. P-0730 testified that “the traditional way of attributing telephone numbers”
would be to contact the telephone company and say, ‘Please tell me who this telephone number is issued or
registered to.”” But because of the claimed difficulties in investigating in Kenya, telephone attribution was done
by looking at contacts in witnesses’ telephones, looking at what witnesses provided in their statements, checking
open-source material, and looking at correspondence.

52 KEN-OTP-0159-0766, p. 0773, line 219 to p. 0776, line 342.

%3 See infra, para. 84.
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Having P-0730 testify to give a summary of the nature of the investigation does not

transform this hearsay evidence into verifiable evidence.

18. In sum. The OTP’s investigation was flawed from the outset, resulting in a flawed and
fallacious evidentiary record based on the uncorroborated hearsay evidence of unreliable
witnesses. Were the Trial Chamber to take the OTP’s evidence at face value, to fill in gaps
in the OTP’s case, to compensate for its deficiencies, and to accept mere assumptions as
fact, the trial judgment would erroneously be predicated on unsound and erroneous findings
of fact and a misapplication of the law, resulting in an erroneous and unsustainable

conviction.

V. THE QUALITY OF THE OTP’S EVIDENCE
A. [REDACTED] (“P-0397”)

19. P-0397 was an OTP witness in the Ruto and Sang case.’* He provided statements to the
OTP concerning meetings held at [REDACTED]* and provided evidence concerning
witness interference.®® [REDACTED], the OTP interviewed P-0397 as a suspect for a
period of two days, for nine hours and 11 minutes, generating 308 pages of evidence.®’
[REDACTED].?®

20. [REDACTED].*®® [REDACTED]® [REDACTED]® [REDACTED].2 [REDACTED]®
[REDACTED].% [REDACTED],®® [REDACTED]® [REDACTED].

P-0397’s relationships with other witnesses

5 |CC-01/09-01/20-220-Conf, para. 71.

%5 KEN-OTP-0074-0264-R01.

% See e.g., KEN-OTP-0159-1059-R01.

57 KEN-OTP-0159-1059-R01; KEN-OTP-0159-1004-R01; KEN-OTP-0159-1120-R01; KEN-OTP-0159-1175-
R0O1; KEN-OTP-0159-1148-R01; KEN-OTP-0159-1087-R01; KEN-OTP-0159-1248-R01; KEN-OTP-0159-
1186-R01; KEN-OTP-0159-1232-R01; KEN-OTP-0159-1191-R01; KEN-OTP-0159-1365-R01; KEN-OTP-
0159-1276-R01; KEN-OTP-0159-1338-R01; KEN-OTP-0159-1377-R01; KEN-OTP-0159-1309-R01; KEN-
OTP-0159-1396-R01; KEN-OTP-0159-1402-R01; KEN-OTP-0159-1420-R01; KEN-OTP-0159-1449-R01;
KEN-OTP-0159-1473-R01; KEN-OTP-0159-1533-R01; KEN-OTP-0159-1507-R01; KEN-OTP-0159-1514-
R0O1; KEN-OTP-0159-1588-R01; KEN-OTP-0159-1562-R01.

% KEN-OTP-0159-0884, para. 86.

% KEN-OTP-0159-1191-R01, p. 1209, line 574, p. 1210, lines 588, 592, 594, p. 1213, line 712, p. 1216, lines 786-
87.

80 KEN-OTP-0159-1191-R01, p.1210, line 605.

61 KEN-OTP-0159-1191-R01, p. 1210, line 619, p. 1211, line 648.

62 KEN-OTP-0159-1191-R01, p. 1212, line 678.

638 KEN-OTP-0159-1191-R01, p. 1214, line 734.

64 KEN-OTP-0159-1191-R01, p. 1214, lines 742-49.

5 KEN-OTP-0159-1148-R01, p. 1169, lines 728-38, p. 1171, lines 793-94.

6 KEN-OTP-0159-1148-R01, p. 1169, line 736.
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21. P-0397 was friends with [REDACTED]® and knew [REDACTED],*® who he met
regularly [REDACTED].®® He also knew P-0516"° and P-0613."*

What the OTP claimed it would establish through P-0397
22. The OTP claims that between April 2013 and January 2014, Mr. Gicheru with
[REDACTED] and [REDACTED], corruptly influenced P-0397 by: (a) offering him a
bribe of 5,000,000 KSh in cash instalments; (b) threatening him to withdraw as an OTP

Witness and cease cooperating with the ICC, to sign an affidavit to that effect, and to
approach other witnesses on behalf of Mr. Gicheru and his associates;’? and (c) paying P-
0397 a sum of 1,000,000 KSh and directing him to sign an affidavit.”® It submitted P-0397°s

evidence would establish that:

a. On 20 April 2013, [REDACTED] and [REDACTED] approached P-0397 at
[REDACTED] and told him that there was a group of persons working for RUTO
who were instructed to identify witnesses and pay them bribes in order to

withdraw.”

b. On or about 26 April 2013, [REDACTED] and [REDACTED] took P-0397 to Mr.
Gicheru[REDACTED] where Mr. Gicheru offered P-0397 a bribe in order to

withdraw as an OTP witness.”

c. On 27 April 2013 and 30 April 2013, Mr. Gicheru paid P-0397 a total of 1,000,000
KSh, from which P-0397 deposited 900,000 KSh in his bank account.”

d. On 9 May 2013, Mr. Gicheru organized P-0397’s withdrawal by introducing him
to Advocate [REDACTED] and making him sign an affidavit.”’

e. Mr. Gicheru and YEBEI asked P-0397 to approach and corruptly influence P-
0516.7

67 KEN-OTP-0159-1004-R01, p. 1035, lines 1030-33.
8 KEN-OTP-0159-1309-R01, p. 1319, line 290.

9 KEN-OTP-0159-1120-R01, p. 1128, line 272.

0 KEN-OTP-0159-1044-R01, p. 1049, lines 164-66; KEN-OTP-0159-1420-R01, p. 1438, line 629.
1 KEN-OTP-0159-1420-R01, p. 1446, lines 916-37.
72 1CC-01/09-01/20-220-Conf, para. 72.

73 1CC-01/09-01/20-220-Conf, para. 72.

4 |CC-01/09-01/20-220-Conf, para. 74.

5 |CC-01/09-01/20-220-Conf, paras. 75-76.

76 |CC-01/09-01/20-220-Conf, paras. 77-78.

7 1CC-01/09-01/20-220-Conf, para. 79.

8 |CC-01/09-01/20-220-Conf, para. 81.
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f.  On 7 December 2013, P-0397 met with Mr. Gicheru and [REDACTED] where Mr.
Gicheru accused P-0397 of still being in contact with the ICC.”

g. On 16 and 17 January 2014, during recorded calls between P-0397 and Mr. Gicheru
and P-0397 and YEBEI, Mr. Gicheru and YEBEI did not deny P-0397’s agreement

to withdraw in exchange for money.8°

The OTP failed to prove that Mr. Gicheru corruptly influenced P-0397
23. There is no reliable evidence that [REDACTED] and [REDACTED] approached P-
0397.81 Other than his word, there is no evidence that [REDACTED] and [REDACTED]

approached P-0397, asked him if he was a witness, and told him that a group of people sent
by RUTO was paying witnesses in order to withdraw.®? Given P-0397’s and
[REDACTED]’s unavailability and that the OTP did not call [REDACTED] as a witness,
none of the hearsay evidence P-0397 provides concerning this meeting with [REDACTED]
and [REDACTED] can be tested. Aside from there being no reliable evidence that Mr.
Gicheru had any association with [REDACTED] and [REDACTED], there is no evidence
that the OTP attempted to interview [REDACTED] and/or searched for information that
could corroborate P-0397’s claims. No other evidence was adduced to show that
[REDACTED] and [REDACTED] approached P-0397 on behalf of Mr. Gicheru.

24. There is no reliable evidence that Mr. Gicheru offered P-0397 a bribe to withdraw.®
Other than his word, there is no evidence that Mr. Gicheru met with P-0397 privately or
in [REDACTED]’s presence® to offer him a bribe. P-0397’s possession of Mr. Gicheru’s
business card does not corroborate P-0397’s claim that it was obtained while a bribe was
being negotiated.® Mr. Gicheru dealt with P-0397 previously [REDACTED] and may have
given him his business card at the time,® or, P-0397 simply pocketed a card from the
receptionists — as many clients or potential clients tend to do when visiting a lawyer’s
office. The fact that [REDACTED]’s telephone number was inserted into [REDACTED]®
is irrelevant and does not show that they were in contact during the relevant period or for
the purposes claimed by the OTP. Given P-0397’s unavailability and that the OTP did not

9 |CC-01/09-01/20-220-Conf, para. 82.

80 |CC-01/09-01/20-220-Conf, paras. 85, 87.

81 Contra ICC-01/09-01/20-220-Conf, para. 74.

82 KEN-OTP-0159-1232-R01, p. 1234, line 5 to p. 1236, line 82; KEN-OTP-0159-1276-R01, p. 1308, lines 1039-
47,

8 Contra 1CC-01/09-01/20-220-Conf, paras. 75-76.

8 KEN-OTP-0159-1309-R01, p. 1312, line 61 to p. 1315, line 144, p. 1331, lines 724-45; KEN-OTP-0159-1533-
RO1, p. 1538, lines 135-42, p. 1539, line 169 to p. 1540, line 184.

8 KEN-OTP-0159-1533-R01, p. 1545, lines 388-94. See also KEN-OTP-0124-0028.

8 KEN-OTP-0159-0795, p. 0801, lines 183-87; KEN-OTP-0159-0766, p. 0793, lines 915-16.

87 KEN-OTP-0160-0043, at 4265-66.

No. 1CC-01/09-01/20 12/116 21 June 2022



https://edms.icc.int/RMWebDrawer/record/2827301
https://edms.icc.int/RMWebDrawer/record/2827301
https://edms.icc.int/RMWebDrawer/record/2827301
https://jem.icc.int/Ringtail/114/Home/DocumentLink?caseName=ICC_0109_0120&documentId=KEN-OTP-0159-1232-R01
https://jem.icc.int/Ringtail/114/Home/DocumentLink?caseName=ICC_0109_0120&documentId=KEN-OTP-0159-1276-R01
https://edms.icc.int/RMWebDrawer/record/2827301
https://jem.icc.int/Ringtail/114/Home/DocumentLink?caseName=ICC_0109_0120&documentId=KEN-OTP-0159-1309-R01
https://jem.icc.int/Ringtail/114/Home/DocumentLink?caseName=ICC_0109_0120&documentId=KEN-OTP-0159-1533-R01
https://jem.icc.int/Ringtail/114/Home/DocumentLink?caseName=ICC_0109_0120&documentId=KEN-OTP-0159-1533-R01
https://jem.icc.int/Ringtail/114/Home/DocumentLink?caseName=ICC_0109_0120&documentId=KEN-OTP-0159-1533-R01
https://jem.icc.int/Ringtail/114/Home/DocumentLink?caseName=ICC_0109_0120&documentId=KEN-OTP-0124-0028
https://jem.icc.int/Ringtail/114/Home/DocumentLink?caseName=ICC_0109_0120&documentId=KEN-OTP-0159-0795
https://jem.icc.int/Ringtail/114/Home/DocumentLink?caseName=ICC_0109_0120&documentId=KEN-OTP-0159-0766
https://ecourt.icc.int/cb/email/open.asp?linked_casename=ICC_0109_0120&linked_doc_id=KEN-OTP-0160-0043

|CC-01/09-01/20-332-Red 21-06-2022 13/116 EC T

call [REDACTED] as a witness, none of the hearsay evidence P-0397 provides concerning
this meeting can be tested. Aside from the lack of any reliable evidence of any illicit
association between Mr. Gicheru and [REDACTED], there is no evidence that the OTP
attempted to interview [REDACTED] and/or searched for information that could
corroborate P-0397’s claims. With Mr. Gicheru being a well-known commercial lawyer in
Eldoret, and [REDACTED], it is just as plausible that if P-0397 saw [REDACTED] in Mr.
Gicheru[REDACTED] as claimed (to which no concrete, verifiable evidence exists), that
it was purely professional. The OTP adduced no evidence that would diminish or debunk
this plausibility. No other evidence was adduced to show that Mr. Gicheru offered P-0397
a bribe.

25. There is no reliable evidence that Mr. Gicheru paid P-0397 a bribe of 1,000,000 KSh.%
The cash deposits in P-0397°s bank account are from origins and for purposes unknown.®
P-0397 informed the OTP on 10 May 2013 that he “[REDACTED]” “[REDACTED],” and
“[REDACTED].”® P-0397 also insisted that [REDACTED].*! Previously, he told the OTP
that he “[REDACTED].”®? The OTP never attempted to verify this information by asking
P-0397 to provide his [REDACTED]. P-0397 claimed that, [REDACTED], he left his
[REDACTED].*® The OTP investigators knew that P-0397 kept a copy of his deeds but did
not bother to verify his previous claims. Despite having claimed to receive 1,000,000 KSh
from Mr. Gicheru, and having a balance of 875,059 KSh in his bank account,® P-0397
reached out to the OTP on 16 May 2013 requesting money.% P-0397 also gave inconsistent
evidence on [REDACTEDY] being present when the money was allegedly handed out to
him®® and when the money was deposited in his bank account.®” P-0613’s evidence also
does not corroborate P-0397’s evidence. P-0613 is unreliable and her evidence that
[REDACTED] told her that P-0397 was given 500,000 KSh is uncorroborated double
hearsay.®® When the OTP called P-0397 on 7 May 2013 on the basis of P-0613’s report, he
told the OTP that “no one had approached him” and “he had not been offered any money.”*°

Given P-0397’s unavailability and that the OTP never attempted to verify P-0397’s

8 Contra 1CC-01/09-01/20-220-Conf, paras. 77-78.

8 KEN-OTP-0124-0021.

% KEN-OTP-0139-0095-R01, p. 0095.

91 KEN-OTP-0139-0095-R01, p. 0096.

92 KEN-OTP-0139-0097.

9 KEN-OTP-0159-1191-R01, p. 1204, lines 397-399, p. 1207, lines 493-501. [REDACTED].
% KEN-OTP-0124-0021, p. 0024.

% KEN-OTP-0103-0081-R01, p. 0082, [REDACTED]

% KEN-OTP-0159-1533-R01, p. 1537, lines 101-03 c.f. p. 1539, lines 169-172.

9 KEN-OTP-0159-1309-R01, p. 1336, lines 911-14 c.f. KEN-OTP-0159-1338-R01, p. 1341, line 69.
% KEN-OTP-0111-0162, para. 36.

9 KEN-OTP-0139-0097, p. 0098.
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contradictory information concerning the money in his bank account, the evidence he
provides concerning the payment of the bribe cannot be tested. No other evidence was

adduced to show that Mr. Gicheru paid P-0397 instalments on any bribe.

26. There is no reliable evidence that Mr. Gicheru instructed P-0397 to sign an affidavit of
withdrawal .2 P-0397’s affidavit only shows that [REDACTED] (not [REDACTED])
prepared P-0397’s affidavit on 9 May 2013.2% Following the OTP’s receipt of P-0397’s
affidavit on 10 May 2013, P-0397 told OTP investigators that it was necessary to go to his
advocate ([REDACTED]) and the press because [REDACTED].!%? The fact that
[REDACTED]’s telephone number was inserted [REDACTED]® is irrelevant and does
not show that they were in contact during the relevant period or for the purposes claimed
by the OTP.2%4 Aside from the lack of any reliable evidence of any illict association
between Mr. Gicheru and [REDACTED], there is no evidence that the OTP attempted to
interview [REDACTEDY] and/or searched for information that could corroborate P-0397’s
claims. Nor is there evidence showing that had the OTP attempted to contact
[REDACTED], that he would have declined to cooperate. Bearing the burden of proof, it
was incumbent on the OTP to make all reasonable and necessary efforts to prove this claim.
Given P-0397’s unavailability and that the OTP did not call [REDACTED] as a witness,
none of P-0397’s hearsay evidence concerning the affidavit can be tested. No other
evidence was adduced to show that Mr. Gicheru instructed [REDACTED] to prepare an
affidavit of withdrawal for P-0397.

27. There is no reliable evidence that Mr. Gicheru and YEBEI asked P-0397 to corruptly
influence P-0516.1% P-0397 gave inconsistent accounts on whether P-0516’s name was
mentioned during his claimed meeting with Mr. Gicheru and YEBEI or whether he
volunteered P-0516’s name.'® P-0516 is unreliable’®” and his evidence does not
corroborate P-0397°s evidence: P-0516’s account is inconsistent with P-0397 on how they
met, what the content of their discussion was, and when P-0397 brought P-0516 to Mr.
Gicheru[REDACTED].X® P-0800 is unreliable!® and his hearsay evidence does not

100 Contra ICC-01/09-01/20-220-Conf, para. 79.

101 KEN-OTP-0124-0030; KEN-OTP-0124-0029.

102 KEN-OTP-0139-0095.

108 KEN-OTP-0160-0043, at 3739-43.

104 KEN-OTP-0159-0815, p. 0830, lines 501-24.

105 Contra ICC-01/09-01/20-220-Conf, para. 81.

106 KEN-OTP-0159-1533-R01, p. 1551, lines 576-78 c.f. lines 593-601.

107 See infra paras. 36-44.

108 See infra para. 45.

109 See infra paras. 76-86. P-0800 is incapable of belief. He coached other witnesses on what to say to the OTP in
order to secure benefits and relocation. He lied to [REDACTED]. He often made himself unavailable and lied
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corroborate P-0397’s evidence, since he heard about P-0397 [REDACTED], who heard
about P-0397 from [REDACTED].}® P-0341 is unreliable and his evidence that he met
with P-0397 and P-0516 at Mr. Gicheru [REDACTED] is uncorroborated.!'! Given P-
0397’s and YEBET’s unavailability, none of the hearsay evidence P-0397 provides about
this meeting can be tested. No other evidence was adduced to show that Mr. Gicheru and
YEBEI asked P-0397 to corruptly influence P-0516.

28. There is no reliable evidence that Mr. Gicheru threatened P-0397.12 Other than his word,
there is no evidence showing that P-0397 ever met with Mr. Gicheru [REDACTED]. Given
P-0397’s unavailability and that the OTP did not call [REDACTED] as a witness, none of
the hearsay evidence P-0397 provides concerning this meeting can be tested. Aside from
the lack of any reliable evidence that Mr. Gicheru had any association with someone named
[REDACTED], there is no evidence that the OTP attempted into interview [REDACTED]
and/or searched for information that could corroborate P-0397’s evidence. No other
evidence was adduced to show that Mr. Gicheru and [REDACTED] intimidated P-0397 at
the [REDACTED].

29. There is no reliable evidence that Mr. Gicheru acknowledged P-0397’s scripted words 1™
P-0397 was scripted by OTP investigators on what to say during the recorded telephone
conversation with Mr. Gicheru.'* When asked by the OTP “[i]f you were going to call
GICHERU, what would you say?,”''® P-0397 evaded the question and requested
instructions from the OTP.1 If one were to believe P-0397’s words that he received a bribe
from Mr. Gicheru and met him several times, it would be expected that P-0397 would know
exactly what to say. During the telephone conversation, P-0397 conjectures about receiving
threats because of his involvement with the ICC.*" Mr. Gicheru is non-responsive, neither
acknowledging nor accepting P-0397°s/OTP’s rehearsed assertions.'!® This conversation

about his whereabouts. He had several unrecorded conversations with other OTP witnesses and others. He lied to
OTP investigators. He failed to disclose his unauthorized meeting with [REDACTED] until caught by OTP
lawyers. He lied to the Ruto and Sang Trial Chamber under oath. He gave multiple inconsistent versions of his
story about [REDACTED]. He had no telephone or email contacts with Mr. Gicheru. Moreover, he lied to this
Trial Chamber under oath.

110 p-0800’s evidence [REDACTED] KEN-OTP-0116-0482.

111 See infra para. 115. While P-0341 testified that he met P-0397 and P-0516 at Mr. Gicheru[REDACTED] “many
times,” neither P-0397 nor P-0516 ever mentioned him.

112 Contra ICC-01/09-01/20-220-Conf, para. 82.

113 Contra ICC-01/09-01/20-220-Conf, para. 85.

114 KEN-OTP-0159-1148-R01, p. 1173, lines 848-80.

115 KEN-OTP-0159-1338-R01, p. 1363, line 822.

116 KEN-OTP-0159-1338-R01, p. 1363, line 840 (“I want instructions from them.”)

117 KEN-OTP-0143-0185, p. 0187, lines 12-4, p. 0189, lines 83-86.

118 KEN-OTP-0143-0185, p. 0189, line 86, p. 0190, lines 119, 127.
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cannot be interpreted absent context. [REDACTED].'® Mr. Gicheru tells P-0397 that he
would arrange a meeting with [REDACTED].!?° Considering Mr. Gicheru’s prominent
position as a lawyer in Eldoret and member of the government at the time and, more
importantly, that he represented P-0397 on [REDACTED] issues, it logically flows that he
interpreted P-0397’s assertions as merely requesting his assistance concerning the threats

received.

30. There is no reliable evidence that YEBEI acknowledged P-0397’s words.*?* During the
recorded conversation with YEBEI, P-0397 conjectures that the 1,000,000 KSh he
purportedly received from Mr. Gicheru is giving him trouble, and threatens to go back to
the ICC.*?? YEBEI — who is non-responsive, neither acknowledging nor accepting P-

0397’s assertions — was never asked by the OTP to explain the telephone conversation.

31. In sum. Considering P-0397’s reluctance to hand over his telephone to OTP investigators,
the lack of any verifiable evidence concerning his claimed meetings with Mr. Gicheru, and
his unavailability, which deprives Mr. Gicheru of his fair trial right of confrontation, no

reliable Trial Chamber would rely on P-0397 to make any findings of fact.

B. [REDACTED] (“P-0516")

32. P-0516 was an OTP witness in the Ruto and Sang case.*?® He provided statements to the
OTP concerning RUTO’s involvement in the planning and funding of the post-election
violence (“PEV”),'2* was interviewed as a suspect concerning witness interference,? and
testified before Trial Chamber V between 22 and 26 September 2014.1%

33. Between 2012 and 2021, the OTP interviewed P-0516 approximately 42 times, over a
period of 23 days, for more than 86 hours, generating 593 pages of evidence, excluding his
testimony in the Ruto and Sang case.*?” In January 2021, the OTP interrogated him for a
period of two days, for more than five hours, during which the OTP Senior Trial Lawyer
intimidated P-0516 and tampered with the source of his evidence, i.e., his memory, by
reading to him (insisting that he listen to) information he had not previously known, despite

118 KEN-OTP-0129-0567-R01.

120 KEN-OTP-0143-0185, p. 0190, line 130, p. 0191, lines 152, 154, 156.

121 Contra ICC-01/09-01/20-220-Conf, para. 87.

122 KEN-OTP-0125-0248, p. 0257, line 269 to p. 0258, line 286.

123 |CC-01/09-01/20-220-Conf, para. 104.

124 |CC-01/09-01/20-220-Conf, para. 104; KEN-OTP-0160-1727, items 35-40.
125 KEN-OTP-0160-1727, items 1-26, 29-34.

126 |CC-01/09-01/20-220-Conf, para. 107.

127 KEN-OTP-0160-1727, items 1-26, 29-40, 46-48.
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P-0516’s Duty Counsel being present'?® (although not being responsive) and despite P-
0516’s unequivocal notice that he wished for the interview to cease.'?® Just prior to giving
his evidence in the Gicheru case, the OTP proofed him for seven days, for a period of 43

hours and 15 minutes,**° during which 48 documents were shown to him.3

P-0516’s relationships with other witnesses
34. P-0516 was [REDACTED]**? and [REDACTED] neighbor.**®* He was a member and
known supporter of the [REDACTED],*** having cooperated on political issues with
[REDACTED].'® He worked with [REDACTED].**® [REDACTED] introduced P-0516 to
[REDACTED] to provide P-0516 with information not known to him and to coach him on

how he could deceive the ICC investigators into believing that he was a valued witness
against RUTO — as well as a victim whose security was at risk — so as to receive financial
and other benefits from the ICC, and more importantly, to be relocated out of Africa.’*” P-
0800 in turn introduced him to the ICC.1* He met P-0495 during [REDACTED].**®

What the OTP claimed it would establish through P-0516
35. The OTP claims that between April and May 2013, Mr. Gicheru, [REDACTED], and
[REDACTED] corruptly influenced P-0516 by offering him a bribe of 800,000 KSh to

withdraw as an OTP witness in the Ruto and Sang case, sign an affidavit withdrawing his

prior statement, and approach P-0613.14° It submitted P-0516’s evidence would establish
that:

a. In May 2013, P-0397 approached P-0516 to corruptly influence him, bringing him

to Mr. Gicheru’s office.'*

b. Mr. Gicheru offered P-0516 a bribe of 800,000 KSh for his withdrawal.#?

128 T-065, p. 34, line 24 to p. 44, line 7.

129 7-065, p. 40, line 10 to p. 43, line 23.

130 T-063, p. 29, line 6 to p. 31, line 13.

181 KEN-OTP-0160-1727.

182 7063, p. 57, line 11-24.

133 7-063, p. 23, lines 1-8.

134 T-064, p. 50, line 17 to p. 51, line 14. P-0516 testified that since he was belonging to the [REDACTED] he
could not go to Mr. RUTO’s house because his “followers” could complain, injure him, or attack him because he
could be considered as a person that betrays them. This implies that it was known that P-0516 was supporting the
[REDACTED].

1357-063, p. 23, lines 1-8.

136 T-064, p. 8, lines 10-23.

187 7-064, p. 6, lines 6-19, p. 11, line 25 to p. 15, line 20.

138 7-064, p. 4, lines 19-21. See also, KEN-OTP-0141-0026-R01.

139 7-064, p. 39, lines 16-20.

140 |CC-01/09-01/20-220-Conf, para. 105.

141 |CC-01/09-01/20-220-Conf, paras. 109-10.

142 |CC-01/09-01/20-220-Conf, para. 110.
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c. Mr. Gicheru met P-0516 four times, paying him at least 500,000 KSh.43
d. Mr. Gicheru asked P-0516 to approach other witnesses.'#*

P-0516 is incapable of belief

P-0516 is incapable of belief. He was coached by [REDACTED] in order for him to secure
benefits and be relocated out of Africa. He developed a pattern of lies, mixing facts with
fiction. He lied in his 2012 statement to the OTP, knowing that his lies could lead to a
conviction but lied anyway because he did not want to miss the opportunity of getting
benefits and being relocated with his family out of Africa. When he resumed contact with
the OTP in 2015, he was pressurized, if not induced, to mention Mr. Gicheru. He continued
lying to the OTP in 2015 and in 2021. He also lied to this Trial Chamber under oath.

P-0516 was coached by [REDACTED] in order to secure benefits and be relocated out
of Africa.1* P-0516 testified that he was coached [REDACTED] on what to say to the
OTP in order to [REDACTED] and be relocated out of Africa.l*® At the time, P-0516 was
desperate.'*” He went to [REDACTED] for employment**® but returned because life was
difficult and he was not able to earn enough money.**® He returned unemployed,*°
propertyless, ! ostracized from his community,*>? and estranged from [REDACTED].?>
[REDACTED] informed him that in order to benefit from the program, he needed to give
the OTP investigators certain information.'® [REDACTED] helped him with details
needed for a plausible and convincing narrative,*® which P-0516 memorialized in a
notebook, which, as he acknowledged, were handy in confabulating a compelling story of
him being witness to and a victim of PEV implicating, among others, RUTO.'* P-0516

confirmed that he needed to provide a “solid story, a believable story, a plausible story.

9157

[REDACTED] told P-0516 that even if he told a lie, “these people” (meaning the ICC)

143 1CC-01/09-01/20-220-Conf, paras. 112-13.

144 1CC-01/09-01/20-220-Conf, para. 115.

145 T_064,

p. 75, line 4 to p. 76, line 10.

146 T7-064, p. 6, line 6-19, p. 11, line 25 to p. 15, line 20. To fully appreciate the reasons for and the extent to which
he lied, see T-064, p. 30-87.

147 T7-064,
148 T-064,
149 w,
150 7-064,
151 7-064,
152 7-064,
158 T-065,
154 7-064,
15 T-064,
156 T-064,
157 7-064,

p. 4, lines 22-24.

p. 10, lines 8-23.

p. 11, lines 7-16.

p. 5, lines 4-5.

p. 4, line 25 to p. 5, line 3.
p. 5, line 20-23.

p. 6, lines 15-22.

p. 14, lines 4-8.

p. 14, lines 18-22.

p. 14, line 23 to p. 15, line 3.
p. 14, lines 14-17.
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“could not come to the ground to get the true truth ... they were far away from us.”**® For
instance, he lied about working at the [REDACTED] because [REDACTED] were working
there and it would give his account more weight and credibility.>® The OTP never asked
him to prove that he worked for the [REDACTED].2%° He also acknowledged that when he
met with the OTP, he had his notebook with the information that [REDACTED] provided
him and “was consulting [it] on occasion.”*® Poignantly, when the OTP asked P-0516 for
a copy of his notebook, he declined to provide it.1®? Curiously, no evidence was adduced
by the OTP showing that investigators ever made any subsequent requests to obtain a copy
of the notebook — even after P-0516 testified in Ruto and Sang that his narrative was an

utter lie,%® and even after he was interviewed on subsequent occasions.

P-0516 developed a pattern of lies, mixing facts with fiction. In order to create the perfect
lie, which would be credible and plausible, P-0516 mixed identifiable facts/truths with
unverifiable fiction/falsehoods.'®* Armed with facts and details from [REDACTED],'® he
embellished and concocted a fanciful narrative,'® that had the OTP investigators been
astute, adept, and attentive, they would have realized that much of what P-0516 was
peddling as truthful facts were anything but — though it did serve their purposes: a pattern
of either disregarding common sense falsehoods or naively accepting whatever they were
being told. Placing himself into certain areas knowing that the ICC was never going to
check,®” he lied with wanton abandon. Taking either public information in the media*®® or
common knowledge information because it was easily verifiable and depending on the
questions asked by OTP investigators, he would creatively weave a web of lies with
remarkably convincing facility.®® In his own words under oath, “[i]t was known that there
were post-election violences ... it was better to consider the issues that happened to make
them as true happenings,”*’® such as, for example, [REDACTED] — a common form of

punishment.!’*

158 T-064, p. 22, line 11 to p. 23, line 7, p. 24, lines 6-10.
159 T-064, p. 25, line 5 to p. 26, line 14.

160 T-064, p. 26, lines 17 to p. 27, line 3.

161 T-064, p. 30, line 19 to p. 32, line 14.

162 T-064, p. 30, line 19 to p. 32, line 14.

163 T-064, p. 30-87.

164 T-064, p. 37, lines 19-25, p. 41, lines 12-15.
185 7-064, p. 16, lines 9-14.

166 T-064, p. 16, lines 15-19.

167 T-064, p. 23, lines 10-25.

188 T-064, p. 28, lines 5-25.

169 T-064, p. 28, line 5 to p. 30, line 12.

170 T-064, p. 28, lines 14-20.

171 T-064, p. 34, line 25 to p. 35, line 17.
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P-0516 lied in his 2012 statement to the OTP.12 P-0516 testified under oath before the
Ruto and Sang Trial Chamber, and before this Trial Chamber, that everything he said to
OTP investigators in his 2012 statement was a lie.!”® In his 2012 statement, he: (a) lied
about his place of living'’* and [REDACTED];!"® (b) placed himself into situations that he
never witnessed, such as attending meetings at RUTO’s place'’® and [REDACTED]
house,!’” and being kidnapped for [REDACTED];!"® and (c) implicated people that either
he did not know or were not there, such as RUTO,!”® [REDACTED],*®° [REDACTED], !
[REDACTED],'®2 [REDACTED],**® [REDACTED],** and [REDACTED].1¢5

P-0516 knew his information could lead to RUTO’s conviction, but it was an opportunity
not to miss. P-0516 testified in the Ruto and Sang case and confirmed in this case that “if
[he] made such a statement ... [he] was going to enjoy all the benefits [[REDACTED]] had
mentioned to [him].”!8® He was informed that the investigation was about RUTO and
everything that he would say had to be related to him.*®” P-0516 designed his lies to “prove
the guilt of [RUTO’s] criminal responsibility,”*®® because for him it was “an opportunity

... not to miss in order to benefit from all those promises.”8

P-0516 resumed contact with the OTP in 2015 because he wanted to secure the benefits
and relocation that he did not receive in 2012. After giving his 2012 statement to OTP
investigators and testifying in the Ruto and Sang case, P-0516 found himself in the same
situation as in 2012.1%° He was still unemployed, still had no income, still felt insecure, still
remained an outcast in his community, was still in Kenya, and was still desperate for a
better life for him and his dependents to be relocated out of Africa.’®* He knew that

[REDACTED] dreams of relocation had been accomplished and since he never met

172 7.064,
173 7064,
17 T-064,
175 7064,
176 7064,
177 7.064,

178 T_064

180 T.064,
181 T_064,
182 T_064,
183 T_064,
184 T_064,
185 7064,
186 7064,
187 7064,
188 7064,
189 7064,
190 7065,
191 T-065,

(2 N el

T T T T

p. 45,
p. 45,
p. 46,
p. 60,
p. 67,
p. 67,
p. 17,
p. 41,
8,
9, lines 17-25.

, line 4 to p. 8, line 22.

. 7, line 25 to p. 8, line 22.

, line 4 to p. 76, line 10.

, lines 9-10.

, lines 5-12.

, line 25 to p. 35 line 3.

, line 16 to p. 42, line 4, lines 11-13.

, line 14-25, p. 63, line 17 to p. 65, line 13.
. p. 69,

line 23 to p. 71, line 20, p. 72, line 19 to p. 76, line 10, p. 80, line 18 to p. 85, line 2.
179 See infra, fns. 186-89.

line 17 to p. 46, line 7.

line 17 to p. 46, line 7.

line 9 to p. 47, line 1.

lines 3-23.

line 21 to p. 69, line 8.

line 21 to p. 69, line 8.

line 13 to p. 19, line 1.

line 16 to p. 42, line 4, 11-13.
line 24 to p. 19, line 1.
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[REDACTED] again, he assumed that he had been relocated t00.%? In 2015, claiming his
security situation was so serious and that he and his family’s well-being so precarious that
immediate protection was needed, he contacted the OTP investigators he knew from past
activities, informing them that he was willing to meet with them the next day.'*® Before
addressing P-0516’s security concerns, the OTP investigators launched into a suspect
interview (effectively giving P-0516 no real choice considering the circumstances), lasting
atotal of nine days before P-0516s security concerns were addressed.'®* During his suspect
interview, P-0516 asked the OTP on numerous occasions when the Victims and Witnesses
Unit (“VWU”) would assess his situation.'®> He admitted that he was willing to say
anything in the hopes that he could convince the OTP to provide him with protection.®
Nine days later, P-0516 got to discuss his security concerns with the VWU 7 After this
interview, he met with the VWU and [REDACTED],'*®® just as [REDACTED] had

promised him, were he to lie convincingly based on the information they had fed him.1%

42. P-0516 was pressurized during his 2015 interview to mention Mr. Gicheru. When P-0516
resumed contact with the OTP in 2015, he initially confirmed that he did not know Mr.
Gicheru,?® as he testified in Ruto and Sang.?’! Dissatisfied with that answer, the OTP
investigators began pressurizing P-0516, who requested to stop the interview and asked to
consult with a lawyer.22 After consulting with his lawyer, P-0516 gave OTP investigators
what they wanted and claimed that he knew Mr. Gicheru.?%® P-0516 testified that he was
willing to say anything to the OTP, hoping that he could get security.?%

43. P-0516 continued lying to the OTP in 2015 and 2021. P-0516 testified that “some words
were true, others were not” in his 2015 interview.?%® He testified that he thought “if they
interview me, they are not going to give me that security[,] [t]his is [why] | started talking

all this so that I can see that these people are serious to give me security or not.”2% In 2015,

192 7065, p. 8, lines 14-22.

198 7-065, p. 9, line 21 to p. 10, line 7.
194 7-065, p. 12, lines 14-21.

195 7-065, p. 12, lines 9-12.

196 T-065, p. 28, line 11 to p. 29, line 9.
197 T-065, p. 12, lines 3-8.

1% T-065, p. 34, lines 17-20.

199 T-065, p. 34, lines 21-24.

200 T-065, p. 32, lines 7-13.

201 T7-063, p. 55, lines 14-21.

202 T7-065, p. 32, lines 14-22.

203 T-065, p. 32, lines 14-22.

204 T-065, p. 28, line 11 to p. 29, line 9.
205T7-065, p. 28, line 9 to p. 21, line 7.
206 T_065, p. 20, line 21 to p. 21, line 7, 13-17.
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P-0516 told the OTP that P-0397 brought him to the [REDACTED] to meet with an
unknown individual.?%” He testified that this meeting “was not true.”?® He lied about the
description of the unknown man, the color of his skin, how much hair he had on his head,
his language, his teeth, and tribe.?%® He also lied when claiming that the unknown individual
asked him about P-06132%° and that he gave P-0516 50,000 KSh.?!! He lied about the
location of his meeting with this unknown individual by mentioning a hotel that he knew
was in the vicinity.?!2 When he was brought back in 2021, the OTP Senior Trial Lawyer
explained to P-0516 that he remained a suspect, read him his rights, afforded him the
opportunity to have a lawyer assigned to him, and signed an agreement.?'® During his
interview (or rather, interrogation) with the OTP, the OTP Senior Trial Lawyer intimidated
P-0516 by telling him that his agreement with the OTP did not prevent him from being
prosecuted, cross-examined him with P-0397’s evidence, and told P-0516 that he thought
he was lying.?** Repeatedly, P-0516 asked the OTP Senior Trial Lawyer to stop the
interview, yet the he continued by putting P-0397’s evidence to him.?'® P-0516 understood
from the OTP Senior Trial Lawyer that there were some preconditions to his agreement: if
he did not say what the OTP wanted him to say, he could be prosecuted.?!® Despite this

exchange, P-0516 maintained that his meeting with the unknown man actually occurred.?'

44. P-0516 lied under oath about the circumstances of his withdrawal letter. P-0516 testified
in the Ruto and Sang case in 2014 that he [REDACTED],?'8 spoke with a[REDACTED],?*°
and that [REDACTED] sent the withdrawal letter to the OTP.22° When he was interviewed
by the OTP in 2015, he claimed that he met [REDACTED] and that [REDACTED] sent
the withdrawal letter.??! Yet in 2021, when the OTP brought P-0516 back to question him
about the inconsistencies in his previous statements, P-0516 told the OTP that he met with
a [REDACTED] but eventually never wrote an affidavit.??? In 2022, he initially testified

207 T-065, p. 18, line 14 to p. 19, line 24.
208 T-065, p. 20, line 21 to p. 21, line 7.
209 T-065, p. 21, line 21 to p. 23, line 4.
210 7065, p. 25, lines 9-25.

211 T-065, p. 29, lines 10-23.

212 7065, p. 32, lines 2-6.

213 T-065, p. 37, lines 17-21.

214 T-065, p. 37, line 17 to p. 44, line 2.
215 T-065, p. 40, line 10 to p. 43, line 23.
216 T-065, p. 38, lines 2-6.

217 T-065, p. 36, line 18 to p. 37, line 16.
218 T-065, p. 71, lines 7-13.

219 7-065, p. 71, lines 7-13.

220 T-065, p. 74, lines 8-13.

221 T-065, p. 79, lines 12-19.

222 T-065, p. 85, lines 7-25.
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that he went to a [REDACTED], [REDACTED], and eventually never wrote the
affidavit,??® before changing his answers in cross-examination and claiming that he met
with a [REDACTED],?** as opposed to [REDACTED].?%

The OTP failed to prove that Mr. Gicheru corruptly influenced P-0516

45. There is no reliable evidence that P-0397 approached P-0516 to corruptly influence him
and brought him to Mr. Gicheru’s office.??® P-0516 testified that he tends to mix truth
with facts in order to fabricate stories??” and that he lied to the OTP in 2015 when giving
his first version of the events surrounding witness interference because he wanted to see if
the OTP would give him security.??® His evidence concerning P-0397’s approach to him is
also inconsistent: while he testified that P-0397 was [REDACTED],??° he never mentioned

this in his 2015 interview?3°

and acknowledged that this had been suggested to him in his
2021 interview.?! P-0516’s and P-0397’s accounts concerning P-0397’s approach are also
inconsistent on: (a) how they met;?%2 (b) what they discussed;?*® and (c) what happened
afterwards.?®* P-0341’s evidence also does not corroborate P-0516’s evidence: while P-
0341 claims that he met P-0397 and P-0516 at Mr. Gicheru[REDACTED] “many times”
and that he “discussed a lot of things” with P-0516,2% neither P-0397 nor P-0516 ever
mentioned P-0341 in their evidence. Given P-0397’s unavailability, neither his hearsay
evidence nor P-0516’s hearsay evidence concerning P-0397’s approach can be tested. No
other evidence was adduced to show that P-0397 approached P-0516 on behalf of Mr.

Gicheru and brought him to his office.

46. There is no reliable evidence that Mr. Gicheru corruptly influenced P-0516 by offering
him a bribe of 800,000 KSh for his withdrawal.?*® P-0516 did not testify that Mr. Gicheru
offered him a bribe of 800,000 KSh, as the OTP expected him to do.?*" Instead, he claimed

223 7-063, p. 49, line 8 to p. 51, line 1.

224 T-065, p. 74, line 22 to p. 78, line 2.

225 7-065, p. 74, line 22 to p. 78, line 2.

226 Contra ICC-01/09-01/20-220-Conf, paras. 109-10.

227 T-065, p. 88, lines 17-22

228 T-065, p. 20, line 21 to p. 21, line 7, 13-17.

229 T-063, p. 35, lines 3-23.

230 T-065, p. 55, line 22 to p. 56, line 2.

231 T-065, p. 62, line 11 to p. 63, line 21.

232 T-063, p. 23, lines 9-24, p. 24, lines 14-22 c.f. KEN-OTP-0159-1420-R01, p. 1438, line 642 to p. 1439, line
655.

233 T-063, p. 26, line 21 to p. 28, lines 5-7, p. 32, line 4-13, p. 34, line 13 to p. 35, line 23, p. 44, lines 18-23, contra
KEN-OTP-0159-1420-R01, p. 1442, lines 758-82, p. 1445, lines 896-901.

234 7-063, p. 37, lines 7-9, p. 38, lines 12-25 c.f. KEN-OTP-0159-1533-R01, p. 1553, lines 654-57, p. 1557, lines
805-06, 814-15.

235 T7-053, p. 54, line 3 to p. 56, line 15, p. 61, lines 15-20.

236 Contra ICC-01/09-01/20-220-Conf, para. 110.

237 |CC-01/09-01/20-220-Conf, para. 110 compare with T-063, p. 47, line 13 to p. 48, line 1.
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that he had an agreement with P-0397 according to which he would receive 500,000 KSh
and never discussed the money with Mr. Gicheru.?® P-0397’s evidence does not
corroborate P-0516s claims:?*° P-0397 told the OTP that he did not know how much P-
0516 was going to be paid.?*® P-0341°s evidence that he met with and spoke to P-0397 and
P-0516 at Mr. Gicheru[REDACTED] is uncorroborated.?*! Given P-0397’s unavailability,
neither his evidence nor P-0516’s hearsay evidence and their alleged meeting with Mr.
Gicheru can be tested. No other evidence was adduced to show that Mr. Gicheru promised
P-0516 800,000 KSh.

47. There is no reliable evidence that Mr. Gicheru met with P-0516 four times and paid P-
0516 at least 500,000 KSh.2*2 P-0516’s evidence that he met with Mr. Gicheru four times
and that Mr. Gicheru paid him 500,000 KSh is uncorroborated.?*® P-0516 testified that he
tends to mix truth with facts in order to fabricate stories?** and that he lied repeatedly to
the OTP in order to secure benefits and relocation out of Africa.?*® P-0397’s hearsay
evidence does not corroborate P-0516s claims.?*® P-0613 is unreliable®*’ and her evidence
is hearsay or double hearsay [REDACTED].2*® P-0800 is also unreliable?*® and his hearsay

238 T-063, p. 38, lines 14-20, p. 47, line 13 to p. 48, line 1.

239 KEN-OTP-0159-1533-R01, p. 1555, line 751 to p. 1557, line 821 c.f. T-063, p. 38, lines 14-20. See also, T-
063, p. 47, line 13 to p. 48, line 1.

240 KEN-OTP-0159-1533-R01, p. 1555, line 751 to p. 1557, line 821. P-0397 told the OTP that P-0516 told him
after the meeting how much he was going to be paid but he “do[es]n’t really know.”

241 See infra, para. 115. While P-0341 claims that he met P-0397 and P-0516 at Mr. Gicheru REDACTED] “many
times” and that he “discussed a lot of things,” neither P-0397 nor P-0516 ever mentioned him in their evidence.
242 Contra 1CC-01/09-01/20-220-Conf, paras. 112-13.

243 T-063, p. 45, line 20 to p. 47, line 12. There is no reliable evidence that P-0516 met with Mr. Gicheru at any
time or that Mr. Gicheru paid him at least 500,000 KSh.

244 T-065, p. 88, lines 17-22.

245 See supra, paras. 37-43. P-0516 lied to the OTP in his 2012 statement because he had been promised benefits
and relocation. He also lied to the OTP in 2015 because he wanted to assess whether the OTP was serious about
his relocation. He maintained his 2015°s lies in 2021.

246 KEN-OTP-0159-1533-R01, p. 1557, lines 820-21. P-0397 told the OTP that “[he] think[s] [P-0516] got around
...500,000 or 800,000 shillings,” but he “do[es]n’t really know.”

247 See infra, paras. 55-62. P-0613 provided evidence to the OTP only to be relocated and secure benefits, she lied
to the Trial Chamber, the OTP, and [REDACTED]. She had unauthorized conversations with other individuals.
She coached other witnesses in other for them to receive benefits.

248 KEN-OTP-0102-0178, para. 18. P-0613’s evidence that [REDACTED)] told her that P-0516 was given 100,000
KSh is uncorroborated double hearsay. This conversation was not recorded. P-0613 received this information from
[REDACTED] who claimed he was receiving it [REDACTED] and Mr. Gicheru. KEN-OTP-0111-0162, para. 36.
This statement is also different. KEN-OTP-0160-1349, p. 1353, line 84. [REDACTED] statements to P-0613 and
the audio-reccorded conversations are hearsay. Mr. Gicheru is not mentioned in this conversation as the OTP
points out (see 1CC-01/09-01/20-220-Conf, fn. 332). [REDACTED] lied to her in the past and does not know
whether he could pass information for the truth.

249 See infra, paras. 77-86. P-0800 lied to the OTP investigators and the Trial Chambers, he coached other
witnesses, avoided the OTP, had unrecorded conversations with OTP witnesses and others, he failed to disclose
his unauthorized meeting with [REDACTED], gave inconsistent and unreliable testimony, and had no telephone
or email contacts with Mr. Gicheru.
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evidence does not corroborate P-0516’s evidence.?®® No other evidence was adduced to
show that Mr. Gicheru met with P-0516 four times and paid him 500,000 KSh.

48. There is no reliable evidence that Mr. Gicheru asked P-0516 whether he knew other ICC
witnesses or that P-0516 contacted P-0613.%°! P-0516 did not testify that Mr. Gicheru
asked him to go and look for P-0613, as the OTP expected him to do.?*? P-0516 testified
that he lied to the OTP in 2015 on meeting an unknown individual [REDACTED] who told
him to locate P-0613.2%% P-0516, who tends to mix truth with facts, fabricated this story to
secure protection from the OTP.?>* P-0613 is unreliable?® and her evidence is inconsistent:
while she previously told the OTP that P-0516 approached her to corruptly influence her,?®
she testified that he called her to let her know that he had not been fully paid.?>’ No other
evidence was adduced to show that Mr. Gicheru asked P-0516 to locate P-0613.

49. In sum. Considering P-0516’s coaching by [REDACTED] in order for him to secure
benefits and relocation out of Africa, his lies to the OTP in 2012, his pattern of telling lies,
his false implication of individuals in order to receive benefits, how he was pressurized by
the OTP investigators, his continuing lies to the OTP in 2015 and 2021, and his lies under
oath about the circumstances of his withdrawal letter, P-0516 is unreliable. No reasonable

Trial Chamber would rely on P-0516 to make any findings of fact.

C. [REDACTED] (“P-0613”)
50. P-0613 was an OTP witness in the Ruto and Sang case.?®® She provided statements to the
OTP concerning the PEV and meetings allegedly attended by RUTO,?* provided several

260

statements concerning witness interference,”” and testified between 18 and 20 June

2014.%%1

51. Between 2012 and 2022, the OTP interviewed P-0613 approximately 16 times, over a

period of 39 days, for more than 173 hours, generating 147 pages of evidence, excluding

250 KEN-OTP-0160-0468, p. 0472, lines 111-20. P-0800’s evidence that [REDACTED]

251 |CC-01/09-01/20-220-Conf, para. 115.

252 |CC-01/09-01/20-220-Conf, para. 115.

28 T-065, p. 21, line 8 to p. 24, line 5, p. 25, line 15 to p. 28, line 13.

254 T-065, p. 88, lines 17-22.

25 See supra, fn. 247.

2% KEN-OTP-0102-0178, para. 23.

357 T-055, p. 81, line 12 to p. 82, line 2.

28 T-055, p. 6, lines 2-4.

259 KEN-OTP-0087-0315-R01; KEN-OTP-0109-0360.

260 KEN-OTP-0097-0068; KEN-OTP-0102-0178; KEN-OTP-0106-0910; KEN-OTP-0106-0922; KEN-OTP-
0111-0162; KEN-OTP-0111-0557; KEN-OTP-0115-0216; KEN-OTP-0118-0137; KEN-OTP-0124-0007-R01;
KEN-OTP-0124-0394; KEN-OTP-0160-0609-R01; KEN-OTP-0160-0625.

261 T-055, p. 6, lines 5-8.
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her testimony in the Ruto and Sang case.?®? In October 2021, the OTP interviewed her for
five days, for more than 12 hours, to question her on the conversations she had
[REDACTED] while she was [REDACTED] and to get her comments about
[REDACTED] testimonies that she coached them on what to say to investigators.?®® Prior
to her testimony in the Gicheru case, the OTP proofed her for three days, for a period of

23 hours and 34 minutes, during which time 133 documents were shown to her.?%*

52. Judge Fremr of the Ruto and Sang Trial Chamber, Judge Eboe-Osuji concurring,?®® found
that her evidence on communications systems between RUTO and “the Network™ was

speculative and based on uncorroborated hearsay.?%

P-0613’s relationships with other witnesses
53. P-0613 knew [REDACTED] and had frequent contacts with him.?” She worked with
[REDACTED].?®® [REDACTED].?® She had frequent contacts with [REDACTED],?"°
[REDACTED],>* and [REDACTED].?”> She met [REDACTED].?”® She knew
[REDACTED] and was in contact with him.?’* She resided in the same area as

[REDACTED].2"® She also gave a report to [REDACTED].2"®

What the OTP claimed it would establish through P-0613
54. The OTP claims that Mr. Gicheru, [REDACTED], [REDACTED], and [REDACTED],
with the assistance of P-0800, P-0604, and P-0495, between April and September 2013,
corruptly influenced P-0613 by offering her bribes to withdraw as an OTP witness and

recant her evidence.?’” It submitted P-0613’s evidence would establish that:

%2 KEN-OTP-0087-0315-R01; KEN-OTP-0097-0068; KEN-OTP-0102-0178; KEN-OTP-0106-0910; KEN-
OTP-0106-0922; KEN-OTP-0111-0162; KEN-OTP-0109-0360; KEN-OTP-0111-0557; KEN-OTP-0115-0216;
KEN-OTP-0118-0137; KEN-OTP-0124-0007-R01; KEN-OTP-0124-0394; KEN-OTP-0160-0609-R01; KEN-
OTP-0160-0625; KEN-OTP-0160-1594; KEN-OTP-0160-1587.

263 KEN-OTP-0160-0609-R01; KEN-OTP-0160-0625.

264 KEN-OTP-0160-1594; KEN-OTP-0160-1587.

265 |CC-01/09-01/11-2027 (Reasons of Judge Eboe-Osuji), para. 1.

266 |d. (Reasons of Judge Fremr), paras. 105-07.

267 T-056, p. 21, lines 11-22.

268 T-056, p. 18, lines 14-18.

269 T-056, p. 19, line 23 to p. 20, line 13.

270 T-056, p. 19, lines 14-15.

211 T-056, p. 23, lines 18-22.

212 7-056, p. 27, lines 11-17.

213 T-056, p. 20, line 18 to p. 21, line 1; T-058, p. 60, line 25 to p. 61, line 1.

214 T-056, p. 23, lines 12-17.

215 T-056, p. 27, lines 6-10.

276 T-056, p. 100, lines 16-21.

217 1CC-01/09-01/20-220-Conf, para. 136.
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a. Mr. Gicheru offered [REDACTED] a reward of 2,000,000 KSh for P-0613’s
[REDACTED].2"®

b. Between April and September 2013, [REDACTED], [REDACTED], and
[REDACTED], acting on behalf of Mr. Gicheru, called P-0613 to corruptly influence

her to take a bribe.?"®

c. On or about 19 July 2013, Mr. Gicheru instructed [REDACTED] to go to
[REDACTED] with a telephone so that P-0613 could talk to “them.”?8°

d. On or about 22 July 2013, Mr. Gicheru instructed [REDACTED] to go to
[REDACTED] to corruptly influence witnesses, including P-0613.28!

e. On orabout 23 July 2013, Mr. Gicheru met with [REDACTED] to discuss the offer
to give to P-0613.282

f. P-0516,%% P-0800,%4 and P-0604%%° attempted to corruptly influence P-0613 to

withdraw as an OTP witness.

g. On 13 September 2013, P-0495 attempted to corruptly influence P-0613 during an
audio-recorded meeting in [REDACTED].%%

P-0613 is incapable of belief

55. P-0613 is incapable of belief. She coached other witnesses on what to say concerning the

PEV events, lied to the OTP to be admitted into the ICC protection program, and made
unsubstantiated claims to the OTP in order to create a record and become an OTP witness.
She had unauthorized, unsupervised, and unrecorded conversations with most of the
individuals relevant to this case and coached other witnesses to mention Mr. Gicheru and
make her claims more credible. She lied to the VWU and was planning on scamming the
ICC with [REDACTED]. She also used [REDACTED] to secure benefits from the ICC.

56. P-0613 coached other witnesses on what to say concerning the PEV events.
[REDACTED] and [REDACTED] claimed that P-0613 coached them on what to say to

278 |CC-01/09-01/20-220-Conf, para. 141.

279 | CC-01/09-01/20-220-Conf, para. 168; ICC-01/09-01/20-125-Conf-AnxD, para. 416(ii).
280 |CC-01/09-01/20-220-Conf, para. 147.

281 |CC-01/09-01/20-220-Conf, para. 150.

282 |CC-01/09-01/20-220-Conf, para. 166(d); ICC-01/09-01/20-125-Conf-AnxD, para. 414(d).
283 |CC-01/09-01/20-220-Conf, para. 145.

284 |CC-01/09-01/20-220-Conf, para. 155.

285 |CC-01/09-01/20-220-Conf, para. 168; ICC-01/09-01/20-125-Conf-AnxD, para. 416(V)

286 | CC-01/09-01/20-220-Conf, paras. 158-59.
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the investigators to become OTP witnesses. [REDACTED] testified that prior to engaging
with the ICC, [REDACTED] introduced him to [REDACTED],?” he had a three-hour
meeting with [REDACTED] and [REDACTED],?®8 and [REDACTED] introduced him to
the 1ICC.?¢° [REDACTED] and [REDACTED]: (a) offered [REDACTED] the opportunity
to get out of Africa and have a better lifestyle;?® (b) told [REDACTED] that he needed to
give OTP investigators certain information®®! in order to benefit from the program?® (i.e.
sufficient details for his story to be believable and plausible);?*® and (c) supplied him with
the details for his story.?®* [REDACTED] and [REDACTED)] also told him that he should
not be concerned about the ICC verifying the information since they “could not come to
the ground to get the true truth ... they were far away from us.”?*® [REDACTED] testified
that [REDACTED] told him that his statement “shall touch political rallies that [were]
attended by Mr Ruto, meetings at Mr Ruto held in his home.”?°® [REDACTED] also told
him that “once you are a witness, you’re going to be able to get a lot of support” and he
will “live a luxurious life ... not here in Africa.”?®” When the OTP brought [REDACTED]
back for an interview in 2021, she claimed that [REDACTED] and [REDACTED] were
lying.2%

57. P-0613 lied to the OTP to be admitted into the ICC protection program. Before giving
her statement to the OTP, P-0613 was in the [REDACTED] until [REDACTED].?*° When
P-0613 first met with the OTP in December 2012, she claimed that Orange Democratic
Mouvement (“ODM”) supporters were aggressive towards active or perceived PNU
supporters,3® that the Kalenjin community only supported the ODM,*! and that she knew
that [REDACTED]?% She stated that she had nothing to add or to clarify.>®® The OTP

stopped her interview because her information was second-hand and asked her to provide

287 T-064, p. 6, lines 6-19, p. 11, line 3 to p. 15, line 20.

288 T-064, p. 12, line 25 to p. 13, line 3.

289 T-064, p. 4, lines 19-21. See also KEN-OTP-0141-0026_RO1.
290 7-064, p. 6, lines 6-13.

291 T-064, p. 14, lines 4-8.

292 T-064, p. 14, lines 4-11.

2% T-064, p. 14, lines 14-17.

294 7-064, p. 14, lines 18-22.

2% T-064, p. 23, lines 2-5, p. 24, lines 6-10.
2% T-057, p. 5, line 2 to p. 10, line 5.

297 7-057, p. 21, line 21 to p. 22, line 19.

2% KEN-OTP-0160-0609-R01, paras. 12-25.
29 T7-056, p. 12, line 15 to p. 13, line 1.

300 KEN-OTP-0087-0315-R01, paras. 21, 35.
301 KEN-OTP-0087-0315-R01, para. 54.

802 T-056, p. 29, line 24 to p. 32, line 5.

308 T-056, p. 32, lines 13-17.
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the direct source of her information,3* which was [REDACTED], P-0534.3% When the
OTP resumed her interview in July 2013, P-0613 asked to have her memory refreshed with
her first statement, % indubitably to plausibly embellish her story by placing herself in the
events she previously recounted, to which there is no verifiable evidence of any of it being
true. She creatively “clarified”3%” that by [REDACTED],*® explaining that to not have
gone to the house would have otherwise exposed her to claims of being against the
community.3% In this web of “clarifications,” she gave details about [REDACTED],3!°
who, after a hard day’s work of enthusiastically looting, burning, maiming, and terrorizing
non-ODM supporters and Kikuyus,3!* [REDACTED].%? She claimed that had she not gone
to [REDACTED], she might have been “[REDACTED].”%"® Strangely, she testified that
she did not previously provide this information because she was scared®** and did not trust
the OTP3! —even though the purpose of speaking with the OTP was to get into a protection
program and to secure benefits, including relocation out of Africa for her and
[REDACTED].3!® Her new, second version of events is implausible. P-0516 testified that
since everyone knew who belonged to which political party,3!’ “[REDACTED]%!® at the
risk of getting hurt.3*° It is implausible for someone like P-0613, [REDACTED]*?° and
[REDACTED],** to be [REDACTED]. The more plausible explanation is that when she
resumed her interview with the OTP in 2013, P-0613 confabulated this [REDACTED] to
appear to have first-hand information desired by the OTP investigators (having previously
been rejected over her second-hand information) and asked to review her first interview to
refresh her memory, but for to weave in some much-required fiction into the already
fictitious story she had already provided to the OTP. And true to the OTP investigators’
modus operandi, her new story was accepted without any due diligence, and without

304 T-056, p. 32, line 18 to p. 40, line 22.
305 KEN-OTP-0087-0315-R01, para. 60.

306 T_056, p, 35 lines 18-21.
307 7056, p. 35, lines 18-21.
308 T_056, p. 35, line 22 to p. 36, line 4.

309 KEN-OTP-0109-0360, paras. 18, 20.

310 T-056, p. 36, line 11 to p. 37, line 9.
311 T-056, p. 39, lines 13-24.

312 7056, p. 39, lines 13-24.

313 T-056, p. 40, lines 17-22.

314 T-056, p. 39, lines 9-12.

815 7-056, p. 31, lines 18-24.

316 See infra para. 62.

317 7-064, p. 52, line 23 to p. 53, line 17.

318 T_064, p. 52, lines 6-13.

819 T-064, p. 50, line 17 to p. 53, line 17.
320 KEN-OTP-0087-0315-R01, para. 14.
321 KEN-OTP-0087-0315-R01, para. 14.
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questioning the plausibility of what should have been recognized — as with P-0516 — to be

blatant confabulations.

58. P-0613 made unsubstantiated claims to the OTP to create a record and make herself
more valuable. Two months after being rejected by the OTP investigators, P-0613 started

passing on information to the OTP,*?2 such as [REDACTED].3?® The OTP never attempted

324 d 325
1

to verify any of these reports. P-0613’s information was second or third-han
[REDACTED].3% P-0613 mentioned Mr. Gicheru in her reports to the OTP because she
heard about him from her friends and associates.*?’ P-0613 heard of Mr. Gicheru’s name
because he was a lawyer and had represented a withdrawing witness,®?® a matter that was
widely published.?® Yet she testified that she never met with Mr. Gicheru, never spoke to
him, never saw him.** [REDACTED],! the evidence shows otherwise: [REDACTED].33
P-0604 testified under oath that P-0613’s purpose was to remain relevant to the case by
reporting security incidents.®3 In a conversation she had in 2011, [REDACTED] “asked
[her] why [she] had not gone with him and the rest of the witnesses [REDACTED].”*** It
is more than plausible that during this period, P-0613 kept contact with [REDACTED] in
order to create a record and make herself valuable to the OTP so as to join [REDACTED].
P-0613, by her own words, “didn’t witness a lot that happened really; 3% she was creating
evidence in order to be included in the ICC protection program and make it out of Africa,

[REDACTED].

59. P-0613 was having unauthorized, unsupervised, and unrecorded conversations. P-
0613’s conversations with other individuals were unauthorized.®* In one of her reports to
the ICC, P-0613 asked the [REDACTED] to “call [P-0516], who she claims had not been
in communication with the OTP.”3¥” When the [REDACTED] asked her whether she “had

822 KEN-OTP-0129-0297.

323 T-056, p. 50, line 7 to p. 79, line 24, p. 58, line 1 to p. 63, line 13, p. 66, line 24 to p. 69, line 14, p. 77, line 22
to p. 80, line 2.

324 T-056, p. 55, line 18 to p. 56, line 2.

325 7-056, p. 53, lines 10-25, p. 54, lines 6-11, p. 54, lines 18 to p. 55, line 10, p. 57, lines 2-13.
326 KEN-OTP-0149-0308-R01.

327 T-056, p. 18, lines 2-5.

328 T-056, p. 16, lines 9-11, p. 28, lines 9-15.

329 KEN-D32-0001-0001.

330 T-056, p. 15, lines 24-25.

381 T-056, p. 69, lines 4-10, p. 72, lines 7-10.

332 T7-056, p. 112, lines 7-18. [REDACTED]

333 7-057, p. 11, lines 8-10.

334 KEN-OTP-0102-0178, para. 25.

885 T-057, p. 112, line 22 to p. 113, line 18 (“I didn’t witness a lot that happened really.”)

336 KEN-OTP-0149-0308-R01.

337 KEN-OTP-0149-0308-R01.

No. 1CC-01/09-01/20 30/116 21 June 2022


https://jem.icc.int/Ringtail/114/Home/DocumentLink?caseName=ICC_0109_0120&documentId=KEN-OTP-0129-0297-R01
https://edms.icc.int/RMWebDrawer/Record/2853508
https://edms.icc.int/RMWebDrawer/Record/2853508
https://edms.icc.int/RMWebDrawer/Record/2853508
https://jem.icc.int/Ringtail/114/Home/DocumentLink?caseName=ICC_0109_0120&documentId=KEN-OTP-0149-0308-R01
https://edms.icc.int/RMWebDrawer/Record/2853508
https://edms.icc.int/RMWebDrawer/Record/2853508
https://jem.icc.int/Ringtail/114/Home/DocumentLink?caseName=ICC_0109_0120&documentId=KEN-D32-0001-0001
https://edms.icc.int/RMWebDrawer/Record/2853508
https://edms.icc.int/RMWebDrawer/Record/2853508
https://edms.icc.int/RMWebDrawer/Record/2853508
https://edms.icc.int/RMWebDrawer/Record/2854372
https://jem.icc.int/Ringtail/114/Home/DocumentLink?caseName=ICC_0109_0120&documentId=KEN-OTP-0102-0178
https://edms.icc.int/RMWebDrawer/Record/2854372
https://jem.icc.int/Ringtail/114/Home/DocumentLink?caseName=ICC_0109_0120&documentId=KEN-OTP-0149-0308-R01
https://jem.icc.int/Ringtail/114/Home/DocumentLink?caseName=ICC_0109_0120&documentId=KEN-OTP-0149-0308-R01

|CC-01/09-01/20-332-Red 21-06-2022 3/116 EC T

been tasked by ID handler to establish communication”33® she “evaded” the question.>% p-
0613 testified that she did not remember this conversation.*° When put to her that she was
acting as an OTP investigator although she had not been asked to establish contact with
other witnesses, she avoided answering the question until the Trial Chamber intervened.34
[REDACTED].3* P-0613 failed to audio-record many conversations,®*® but nonetheless
volunteered the contents of purported unverifiable conversations to the OTP.3** In an
investigation report dated October 2013, the OTP memorized that P-0613 stopped having
contacts with individuals such as P-0800, YEBEI, [REDACTED], and [REDACTED],
because she was asked to do s0.3*° Yet P-0613 did not record her conversations with P-
0800 and [REDACTED], even though she later claimed that they approached her to
corruptly influence her.34 With no recordings of P-0613’s unauthorized, unsupervised, and
unrecorded conversations, there is no way of knowing with whom P-0613 was
communicating, the content of the conversations, and to what extent these conversations

informed and influenced her actions (feigned or genuine) and unverifiable claims.

60. P-0613 coached other witnesses to mention Mr. Gicheru to make her own claims
credible. [REDACTED] testified that P-0613 told him to mention Mr. Gicheru, YEBEI,
and [REDACTED].2*' [REDACTED] testified that P-0613 coached him on what to say
during their recorded meeting in [REDACTED].3*® He testified that their discussion was
“well-planned” so that investigators would release money to P-0613,%*° explaining that
“since the first recording that we mentioned the name Gicheru, that is when | discovered
that the name that is supposed to be used in this discussion was Gicheru. That is why we
mention Gicheru, Gicheru at the — all the time.”*® When P-0613 was brought back in 2021,
she told the OTP that [REDACTED] and [REDACTED] allegations were false,*®* yet
considering her motivations to make herself valuable to the OTP for the second case

(having acknowledged that she had little to offer for the OTP for their case against RUTO

338 KEN-OTP-0149-0308-R01.

339 KEN-OTP-0149-0308-R01.

340 T-056, p. 106, lines 10-25.

341 T-056, p. 104, line 4 to p. 107, line 20.

342 KEN-OTP-0106-0910, para. 27.

343 7-057, p. 29, lines 11-18.

344 7057, p. 30, lines 10-17.

345 7-057, p. 37, lines 11-15; KEN-OTP-0117-0931-R01.
346 KEN-OTP-0118-0137, para. 16. KEN-OTP-0124-0007-R01, para. 22.
347 T-057, p. 10, lines 17-25.

348 T-057, p. 26, line 18 to p. 28, line 1.

349 T-057, p. 27, lines 17-18.

30 T-057, p. 27, lines 6-9.

351 KEN-OTP-0160-0609-R01, paras. 12-25.
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and SANG), it is just as plausible that during her numerous unauthorized, unsupervised,
and unrecorded conversations with witnesses, [REDACTED] and [REDACTED] claims

are true.

61. P-0613 lied to the VWU and was having unauthorized conversations with [REDACTED]
to scam the ICC. When P-0613 was [REDACTED], the VWU requested her not to use
other telephones or make any unauthorized calls.®>? Yet P-0613 had several conversations
with [REDACTED].%*® P-0613 was using a private telephone lines to contact people, 3%*
which she never reported to the VWU.3® She testified that she lied to the VWU because
she was bored and lonely.®*® During these conversations, P-0613 reveals her true character
by concocting scams with [REDACTED] on, for instance, providing fake receipts to the
VWU for a taxi, in order to get reimbursements.®’ In her conversations with
[REDACTED], she revealed that she asked for more money from the ICC so that
“[REDACTED] won’t use all of it”®® and they could keep it. Similarly, she asked for
money to be sent so that [REDACTED] could “save [it] for the holiday.”**® The recorded
conversations with [REDACTED] confirm [REDACTED] testimony that P-0613 “was
using ... [REDACTED] ... to get some money and that she was claiming that the husband
died s yet she was not married.”®
Since only [REDACTED]’s telephone was tapped,®! it is impossible to know with whom
P-0613 was having unrecorded telephone conversations and what was being discussed. It
is more than plausible that by having unrecorded and unauthorized conversations, P-0613
was concocting her stories that might be of use in securing her out-of-Africa relocation.
Her conversations with [REDACTED] reveal the true nature of her base character, her

propensity for scheming and scamming, and her ease in pivoting with lies when caught.362

852 T-057, p. 44, lines 8-23.

358 T-056, p. 9, lines 5-18. P-0613’s conversations with [REDACTED] generated 1,450 pages of transcripts.
354 T-057, p. 13, lines 9-12, p. 39, lines 7-10.

3% T-057, p. 59, line 16 to p. 60, line 7.

3% T-057, p. 44, lines 11-13.

357 T-057, p. 82, line 16 to p. 87, line 9.

3%8 T-057, p. 82, line 21 to p. 84, line 14; KEN-OTP-0157-2975-R01, lines 86-120.

39 T-057, p. 86, line 17 to p. 87, line 1; KEN-OTP-0157-2975-R01, p. 2984-85.

360 T-057, p. 14, line 3 to p. 15, line 1.

361 T-057, p. 46, lines 5-11.

%2 T-057, p. 70, line 19 to p. 71, line 17 (“if they are willing to support why not take the advantage,” “I want them
to get shocked when I’'m — through with it”); p. 71, line 18 to p. 72, line 10 (“They are forcing people to testify
and not treating them well”), p. 73, line 7 to p. 74, line 4 (“they are doing [dodgy] things”), p. 74, line 5-16 (“I
will broadcast all over the world”), p. 100, lines 11-19 (“I just want to use them to get money now, | want to be
telling them I need money so they can be sending and sending.”)
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62. P-0613 used [REDACTED] to secure benefits from the ICC. P-0613 claimed in 12
different statements, spanning from [REDACTED], that she had [REDACTED].>® It is
only in April 2014, after receiving the [REDACTED], that the OTP discovered that
[REDACTED]®** and confronted her with the fact that she never mentioned this before. 3¢
In P-0613’s subsequent OTP statements, the mention of [REDACTED] is deleted.3%® She
testified that she represented that [REDACTED]3¢” While P-0613 denied that she was using
her [REDACTED] to receive more money from the ICC, the evidence shows otherwise:3®
she told [REDACTED] in a recorded conversation that: (a) once she has the papers
[REDACTED], she would say “bye bye” to the ICC;° (b) she “just want[s] to use [the
VWU] to get money;”%"° and (c) and “[REDACTED] will break the world”*"? if she did
not get her money.3"? P-0613’s claim that she was lying to [REDACTED] because wanted
to “explore more”"® is unsubstantiated; she had not been asked to and was not authorized

to have these conversations.3’*

The OTP failed to prove that Mr. Gicheru corruptly influenced P-0613
63. There is no reliable evidence that Mr. Gicheru offered [REDACTED] a reward of
2,000,000 KSh for P-0613’s [REDACTED].3” There is no recording of the telephone call
between P-0613 and [REDACTED], where [REDACTED] purportedly informed her that
Mr. Gicheru offered him a reward in exchange for P-0613’s [REDACTED].3"® P-0613
testified that she was not present during the meeting where Mr. Gicheru purportedly tasked
[REDACTED],*" does not know whether it actually took place,®® and that [REDACTED]
lied to her in the past.®’® P-0613 is inconsistent about [REDACTED].% P-0613’s

363 KEN-OTP-0129-0546. See also cover pages of KEN-OTP-0087-0315-R01; KEN-OTP-0097-0068; KEN-OTP-
0102-0178; KEN-OTP-0106-0910; KEN-OTP-0106-0922; KEN-OTP-0111-0162; KEN-OTP-0109-0360; KEN-
OTP-0111-0557; KEN-OTP-0115-0216; KEN-OTP-0118-0137; KEN-OTP-0124-0007; KEN-OTP-0124-0394.
[REDACTED]: KEN-OTP-0160-0609-R01; KEN-OTP-0160-0625.

364 KEN-OTP-0129-0546.

365 T-056, p. 10, line 21 to p. 11, line 2.

366 KEN-OTP-0160-0609-R01; KEN-OTP-0160-0625.

367 T-056, p. 10, line 24 to p. 11, line 2.

368 T-055, p. 86, lines 16-22; T-057, p. 14, line 12 to p. 15, line 1. See also KEN-OTP-0129-0546.

369 T-057, p. 111, lines 10-17, p. 112, lines 5-15.

370 T-057, p. 100, lines 11-23. See also KEN-OTP-0157-2975-R01, lines 343-8.

371 7-057, p. 115, line 14 to p. 1186, line 4.

372 T-057, p. 115, line 14 to p. 1186, line 4.

373 T-057, p. 39, line 19 to p. 40, line 5, p. 49, lines 7-10.

874 T-057, p. 44, lines 8-23.

875 Contra ICC-01/09-01/20-220-Conf, para. 141.

876 T-055, p. 19, line 9 to p. 20, line 3, p. 22, line 2 to p. 23, line 4; T-056, p. 45 to p. 50, line 5.

877 T-056, p. 16, lines 1-3, p. 49, lines 21-22.

878 T-056, p. 50, lines 1-5.

879 T-056, p. 78, lines 13-20.

380 KEN-OTP-0102-0178, paras. 16-17 c.f. T-056, p. 15, lines 21-22, p. 49, lines 10-16.
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testimony that Mr. Gicheru wanted to give [REDACTED]®®! is also implausible. When
pressed in cross-examination, she changed her story.382 P-0800’s hearsay evidence that
[REDACTED].*® Considering P-0613’s unauthorized, unsupervised, and unrecorded
conversations with other witnesses,*®* there is no way of knowing whether this
conversation took place or the veracity of what was being said. Given that the OTP did not
call [REDACTED] as a witness, none of the hearsay evidence P-0613 provides concerning
him can be tested. Aside from there being no reliable evidence that Mr. Gicheru had any
association with [REDACTED], there is no evidence that the OTP attempted to interview
[REDACTED] concerning this conversation and/or searched for information that could
corroborate P-0613’s evidence. No other evidence was adduced to show Mr. Gicheru
offered [REDACTED] a bribe to find P-0613’s [REDACTED].

64. There is no reliable evidence that YEBEI approached P-0613 on behalf of Mr.
Gicheru.®® Although P-0613 recorded her conversations with YEBEI, there is no evidence
that YEBEI called P-0613 on behalf of Mr. Gicheru. [REDACTED]®*® P-0613’s claim that
[REDACTED].2¥ Mr. Gicheru is not mentioned in this conversation. [REDACTED]*® p-
0613’s statement that YEBEI told her that [REDACTED] is also speculative, based on her
assumptions and does not reflect the content of the conversation.3® Mr. Gicheru, again, is
not mentioned. Given YEBEI’s unavailability, none of the hearsay evidence P-0613
provides concerning him can be tested. Aside from there being no reliable evidence that
Mr. Gicheru had any association with YEBEI, there is no evidence that the OTP attempted
to interview YEBEI concerning his conversation with P-0613. No other evidence was
adduced to show that YEBEI was attempting to approach P-0613 on behalf of Mr. Gicheru.

65. There is no reliable evidence that Mr. Gicheru [REDACTED].>**® During an audio-
recorded conversation with [REDACTED]**' Although P-0613 asked him whether
[REDACTED]**? He did not mention Mr. Gicheru. P-0613 testified that [REDACTED].3%

381 T-056, p. 15, lines 15-22.

382 P-0613 had an identification card at the time (T-056, p. 14, lines 23-24) and was a registered voter in Kenya
(T-056, p. 15, lines 3-5), [REDACTED].

383 P-0800 received the information from [REDACTED] (KEN-OTP-0102-0205, paras. 15, 38)
384 See supra, para. 59.

385 Contra ICC-01/09-01/20-220-Conf, paras. 136, 146, 147, 153, 154.

38 KEN-OTP-0160-1325, p. 1328, lines 66-67.

387 KEN-OTP-0106-0922, para. 23.

388 KEN-OTP-0160-1359, p. 1361, lines 8-9.

389 KEN-OTP-0111-0162, para. 39.

390 Contra ICC-01/09-01/20-220-Conf, para. 147.

391 KEN-OTP-0160-1349, p. 1356, lines 201-02.

392 KEN-OTP-0160-1156, p. 1159, lines 42-43.

3% T-056, p. 78, lines 13-20.
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Considering that she did not record all her conversations,* there is no record of what was
being said in other conversations with [REDACTED)]. Aside from there being no reliable
evidence [REDACTED], there is no evidence that the OTP attempted to interview
[REDACTED] concerning this conversation. No other evidence was adduced to show that
Mr. Gicheru asked [REDACTED].

66. There is no reliable evidence that Mr. Gicheru instructed [REDACTED] and corruptly
influence P-0613.3® [REDACTED], Mr. Gicheru is not mentioned.3® The recorded
conversation [REDACTED] is suspect and untrustworthy.®®” The night before
[REDACTED].3% [REDACTED].3% [REDACTED],*® [REDACTED]**
[REDACTED]*? [REDACTED], there is no way of knowing what was discussed
[REDACTED].*® P-0613 did not record her conversations with P-0800 in which he
supposedly attempted to corruptly influence her.*®* Given that the OTP did not call
[REDACTED] as a witness, none of the hearsay evidence P-0613 provides concerning him
can be tested. There being no reliable evidence that Mr. Gicheru had any association with
[REDACTED]. No other evidence was adduced to show that Mr. Gicheru instructed
[REDACTED] to corruptly influence P-0613.

67. There is no reliable evidence that Mr. Gicheru [REDACTED]*®[REDACTED].*% There
is no recording of the conversation in which [REDACTED] purportedly told P-0613 that
he would meet with Mr. Gicheru the next day to discuss her.*®” [REDACTED].*%®
[REDACTED].*® [REDACTED].*!® Considering P-0613s unauthorized, unsupervised,
and unrecorded conversations with other individuals,*'! there is no way of knowing

whether what she reported was an accurate reflection of the conversation between her and

39 See supra, para. 59.

3% Contra ICC-01/09-01/20-220-Conf, para. 150.

3% KEN-OTP-0160-1371.

397 See infra, para. 88.

3% KEN-OTP-0131-0431, p. 0433, lines 27-30.

39 KEN-OTP-0111-0140, para. 33. T-052, p. 56, lines 4-21, p. 58, lines 9-22. See also KEN-OTP-0160-1944, p.
22, lines 8-25.

400 KEN-OTP-0132-0167-R01, p. 0179, line 347.

401 KEN-OTP-0132-0167-R01, p. 0179, line 348.

402 KEN-OTP-0132-0167-R01, p. 0179, line 350.

403 T-051, p. 101, line 18 to p. 102, line 11.

404 KEN-OTP-0118-0137, para. 16.

405 Contra 1CC-01/09-01/20-220-Conf, para. 166(d); ICC-01/09-01/20-125-Conf-AnxA-Corr3, para. 414(d).
408 Contra 1CC-01/09-01/20-220-Conf, para. 166(d); ICC-01/09-01/20-125-Conf-AnxA-Corr3, para. 414(d).
407 KEN-OTP-0111-0162, paras. 55-56.

408 KEN-OTP-0111-0162, para. 55.

409 KEN-OTP-0111-0162, para. 56.

410 KEN-OTP-0111-0162, para. 55.

411 See supra, paras. 59, 61.
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[REDACTED]. [REDACTEDY] do not verify the truth of what was being said during the
conversation.**2 Given that the OTP did not call [REDACTED] as a witness, none of the
hearsay evidence P-0613 provides concerning him can be tested. Aside from there being
no reliable evidence that Mr. Gicheru had any association with [REDACTED], there is no
evidence that the OTP attempted to interview [REDACTED] concerning this conversation
and/or searched for information that could corroborate P-0613’s evidence. No other
evidence was adduced to show that Mr. Gicheru [REDACTED] to discuss the offer to give
to P-0613.

68. There is no reliable evidence that P-0516,*% P-0800,** and P-0604*% attempted to
corruptly influence P-0613 on behalf of Mr. Gicheru. Despite having been instructed
t0,*® [REDACTED] she claimed attempted to corruptly influence her. P-0516.
[REDACTED]*Y [REDACTED].*!® P-0516 testified that [REDACTED], along with
[REDACTED], coached him on what to say to the OTP to secure benefits and be relocated
out of Africa.*'® P-0800. P-0613 told the OTP that P-0800 offered her a bribe in exchange
for her return to Kenya and recantation of her evidence.*?® P-0613 was having frequent
contacts with P-0800%?* but [REDACTED].*?? Since P-0613 and P-0800 were in a scheme
to extort money from the ICC, their evidence should not be relied on.*?® P-0604. P-0613
informed the OTP that [REDACTED)] asked P-0604 to locate her, but [REDACTED].**
[REDACTED] testified in Ruto and Sang that P-0613 asked him to mention the names of
Mr. Gicheru, [REDACTED], and [REDACTED] in order to receive benefits*?® and that P-
0613 was talking with him on a private telephone line.*?® Considering P-0613’s
unauthorized, unsupervised, and unrecorded calls with other individuals,*?’ there is no way

of knowing whether what P-0613 reported is the real content of her conversations. There

412 KEN-OTP-0111-0184; KEN-OTP-0111-0185.

413 Contra 1CC-01/09-01/20-220-Conf, para. 145.

414 Contra 1CC-01/09-01/20-220-Conf, para. 155.

415 Contra ICC-01/09-01/20-220-Conf, paras. 160-63.

416 T-057, p. 28, lines 5-9.

417 KEN-OTP-0102-0178, para. 23.

418 T-055, p. 81, line 12 to p. 82, line 2.

419 T-064, p. 6, lines 6-19, p. 15, lines 15-20.

420 KEN-OTP-0118-0137, para. 16.

421 T-056, p. 27, lines 11-15.

422 T-056, p. 27, lines 11-15. P-0613 told the OTP that [REDACTED] (KEN-OTP-0118-0137, para. 15). The
investigators however reported that [REDACTED] (KEN-OTP-0153-0041).
423 See supra, [REDACTED].

424 KEN-OTP-0124-0007-R01, para. 22.

425 T-057, p. 10, lines 6-25.

426 T-057, p. 12, line 12 to p. 13, line 3.

427 See supra, paras. 59, 61.
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is no reliable evidence that Mr. Gicheru had any association with these individuals.*?® No
other evidence was adduced to show that P-0516, P-0800, and P-0604 attempted to
corruptly influence P-0613 on behalf of Mr. Gicheru.

69. There is no reliable evidence that P-0495 attempted to corruptly influence P-0613 on
behalf of Mr. Gicheru.*?° P-0613 did not record any of her conversations with P-0495 prior
to [REDACTED].*° During the recorded meeting, P-0613 injects Mr. Gicheru’s name and
P-0495 asked her questions about him.*3! P-0495 understands that he has to mention Mr.
Gicheru and goes along.**? The recorded conversations between P-0495 and P-0800 after
this meeting do not corroborate P-0613’s evidence.**® Mr. Gicheru is not mentioned in
these conversations.*** [REDACTED] testified under oath that he never met Mr. Gicheru
and that his discussion with P-0613 was well-planned so that investigators could release
money to her,** explaining that “since the first recording that we mentioned the name
Gicheru, that is when | discovered that the name that is supposed to be used in this
discussion was Gicheru. That is why we mention Gicheru, Gicheru at the — all the time.”*
Considering P-0613’s unauthorized, unsupervised, and unrecorded conversations with P-
0495%% there is no way of knowing what was discussed during the previous conversations
and whether this conversation was pre-planned, as [REDACTED] suggested. Given that
the OTP chose not to call P-0495 as a witness, depriving Mr. Gicheru of his fair trial right
of confrontation, the content of this conversation cannot be tested. No other evidence was
adduced to show that P-0495 attempted to corruptly influence P-0495 on behalf of Mr.
Gicheru.

70. In sum. Considering that P-0613 coached other witnesses on what to say to the OTP
concerning the PEV events, lied to the OTP to integrate into ICC protection program, made
unsubstantiated claims to the OTP in order to create a record and make herself more
valuable, was having unauthorized, unsupervised, and unrecorded conversations, coached

other witnesses to mention Mr. Gicheru, lied to the VWU, was having conversations with

428 See infra, para. 196.

429 Contra 1CC-01/09-01/20-220-Conf, paras. 158-59.

430 KEN-OTP-0115-0216-R01, paras. 28-34.

431 KEN-OTP-0160-1126, p. 1131, lines 119-20.

432 KEN-OTP-0160-1126, p. 1131, line 122.

433 KEN-OTP-0145-0594; KEN-OTP-0145-0587; KEN-OTP-0160-1035; KEN-OTP-0160-1423; KEN-OTP-
0160-1426; KEN-OTP-0160-1429.

434 KEN-OTP-0145-0594; KEN-OTP-0145-0587; KEN-OTP-0160-1035; KEN-OTP-0160-1423; KEN-OTP-
0160-1426; KEN-OTP-0160-1429.

435 T-057, p. 27, lines 17-18.

436 T-057, p. 27, lines 6-9.

437 KEN-OTP-0115-0216-R01, paras. 28-34.
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[REDACTED] on how to scam the ICC, and used [REDACTED] to secure benefits from
the ICC, P-0613 is unreliable. No reasonable Trial Chamber would rely on P-0613 to make
any findings of fact.

D. [REDACTED] (“P-0800”)

71. P-0800 was an OTP witness in the Ruto and Sang case.**® He provided statements to the
OTP concerning the PEV and [REDACTED],** provided statements concerning witness
interference,**® and testified before Trial Chamber V between 17 and 26 November
2014441

72. Between 2012 and 2021, the OTP interviewed P-0800 approximately 58 times, over a
period of 43 days, for more than 164 hours, generating 734 pages of evidence, excluding
his testimony in the Ruto and Sang case.**? In July 2021, the OTP proofed him for three
days, for a period of 10 hours,** of which 30% of the time was spent going over an incident
on [REDACTED].** Prior to his testimony in the Gicheru case, the OTP proofed him for
five days, for a period of 37 hours and 25 minutes, during which time 139 documents were

shown to him.**®

73. Judge Fremr of the Ruto and Sang Trial Chamber, Judge Eboe-Osuji concurring,**® found
that P-0800’s evidence in that case was “incapable of being relied upon by a reasonable
Trial Chamber” since he “demonstrated a willingness to lie in return for personal gain and
induce others to lie as well, apparently without concern for the significant implications of
such dishonesty.”**’ Aside from P-0800’s evidence “being incapable of belief,” Judge

Fremr found that he gave a “highly implausible” account of a cleansing ceremony.*4

P-0800’s relationships with other witnesses

438 T-050, p. 39, line 15 to p. 40, line 11.

439 T-050, p. 39, lines 15-21.

440 T-050, p. 39, line 22 to p. 40, line 7.

441 7-050, p. 39, line 15 to p. 40, line 11. KEN-OTP-0160-2109; KEN-OTP-0160-1781; KEN-OTP-0160-1858;
KEN- OTF> 0160-2137; KEN-OTP-0160-1944; KEN-OTP-0160-2228; KEN-OTP-0160-2316; KEN-OTP-0160-
2411.

42T7-051, p. 6, line 9 to p. 7, line 3.

43 T7-051, p. 7, line 16 to p. 8, line 5.

44 T-051, p. 8, lines 6-9.

45 KEN-OTP-0160-1549; T-051, p. 7, lines 4-9.

446 |CC-01/09-01/11-2027-Red-Corr (Reasons of Judge Eboe-Osuiji), para. 1.

47 1d. (Reasons of Judge Fremr), paras. 41, 43.

48 1d., para. 116.
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74.P-0800 worked with [REDACTED]*° [REDACTED]*® and [REDACTED]*!

[REDACTED]2 He is “good friend[s]”

with [REDACTED], knew him

[REDACTED],*® and accompanied him to [REDACTED].*>* He is also [REDACTED]’s
“close friend and colleague,” knowing him since [REDACTED], and [REDACTED].**®

What the OTP claimed it would establish through P-0800

75. The OTP claims that Mr. Gicheru, together with [REDACTED] and [REDACTED],
corruptly influenced P-0800 by offering him a bribe of 1,500,000 to 2,500,000 KSh to
withdraw as an OTP witness, recant his evidence, and approach P-0495, and that P-0800

subsequently corruptly influenced P-0495 and assisted him to corruptly influence P-
0613.%%6 It submitted P-0800’s evidence would establish that:

a. P-0800 had phone conversations with [REDACTED] between 30 May and July

2013, some of which P-0800 recorded, including a conversation in which
[REDACTED] told P-0800 that he accepted an offer of 1,500,000 KSh to withdraw
his assistance to the ICC and asked P-0800 to accept a similar offer that had already

been approved.*®’

P-0800 met with [REDACTED], during which [REDACTED] told P-0800 that he
was working on behalf of Mr. Gicheru and offered him a bribe to withdraw and

locate other witnesses, including P-0613.4%8

P-0800 met with Mr. Gicheru in Nairobi during which Mr. Gicheru offered P-0800
between 1,500,000 and 2,000,000 KSh not to testify in the Ruto and Sang case and

to contact P-0495 on his behalf to convince him to do the same.**°

P-0800 located and corruptly influenced P-0495 to meet with Mr. Gicheru and

subsequently assisted him to meet P-0613 and corruptly influence her to withdraw

as an OTP witness.*6°

449 T-050, p. 57, lines 17-25.

450 T-050, p. 87, lines 2-4.

41 T-050, p. 92, lines 3-14.

452 T-050, p. 58, lines 7-18, p. 87, lines 2-9.
453 T-050, p. 67, lines 6-16.

454 KEN-OTP-0107-0291.

45 KEN-OTP-0103-2473, para. 19; T-050, p. 58, lines 10-18.

456 1CC-01/09-01/20-220-Conf, para. 179.

457 1CC-01/09-01/20-220-Conf, paras. 184, 187.
458 |CC-01/09-01/20-220-Conf, paras. 190-92.

459 |CC-01/09-01/20-220-Conf, para. 199.

460 |CC-01/09-01/20-220-Conf, paras. 197, 219-21.

No. 1CC-01/09-01/20 39/116

21 June 2022


https://edms.icc.int/RMWebDrawer/Record/2851540
https://edms.icc.int/RMWebDrawer/Record/2851540
https://edms.icc.int/RMWebDrawer/Record/2851540
https://edms.icc.int/RMWebDrawer/Record/2851540
https://edms.icc.int/RMWebDrawer/Record/2851540
https://jem.icc.int/Ringtail/114/Home/DocumentLink?caseName=ICC_0109_0120&documentId=KEN-OTP-0107-0291
https://ecourt.icc.int/cb/email/open.asp?linked_casename=ICC_0109_0120&linked_doc_id=KEN-OTP-0103-2473
https://edms.icc.int/RMWebDrawer/Record/2851540
https://edms.icc.int/RMWebDrawer/record/2827301
https://edms.icc.int/RMWebDrawer/record/2827301
https://edms.icc.int/RMWebDrawer/record/2827301
https://edms.icc.int/RMWebDrawer/record/2827301
https://edms.icc.int/RMWebDrawer/record/2827301

|CC-01/09-01/20-332-Red 21-06-2022 40/116 EC T

e. P-0800 met Mr. Gicheru at [REDACTED] Advocates in Nairobi to
[REDACTED].*!

f.  P-0800 was instructed [REDACTED] to go to [REDACTED] and sign an affidavit
to withdraw as an OTP witness in the Ruto and Sang case, prepared at Mr. Gicheru’s

request.*6?

g. P-0800 received a phone call from P-0495 in September 2014, shortly before P-
0495 testified in the Ruto and Sang case, in which he told P-0800 that he had been

coached on his testimony by a group of 10 lawyers led by Mr. Gicheru.¢3

P-0800 is incapable of belief
76. P-0800 is incapable of belief. He coached other witnesses on what to say to the OTP in

order to secure benefits and relocation. He [REDACTED], and had unrecorded
conversations with other OTP witnesses and others while in the protection program. He
lied to OTP investigators. He failed to disclose his unauthorized meeting with
[REDACTED] until caught by OTP lawyers. He lied to the Ruto and Sang Trial Chamber
under oath. He gave multiple inconsistent versions of his story about [REDACTED]
supporting [REDACTED]. He had no telephone or email contacts with Mr. Gicheru. He

lied to this Trial Chamber under oath.

77. P-0800 coached other witnesses on what to say to the OTP in order to secure benefits
and relocation. [REDACTED] testified that prior to engaging with the ICC, he had a three-
hour meeting with [REDACTED],*** where [REDACTED] and [REDACTED] told him
how he could get into the protection program to make it out of Africa and have a better
life.*%> [REDACTED] and [REDACTED] told [REDACTED)] that he needed to provide
certain information in order to benefit from the program*®® — sufficient details for his story
to be believable and plausible.*®” Since [REDACTED] could not provide such details based
on his own perception and experiences, [REDACTED] and [REDACTEDY] supplied him
with the details for his story,*6® for instance, mentioning [REDACTED] to show that they

461 1CC-01/09-01/20-220-Conf, para. 197.

462 |CC-01/09-01/20-220-Conf, paras. 197-99.

463 |CC-01/09-01/20-220-Conf, para. 226.

464 T-064, p. 11, line 3 to p. 13, line 3.

465 T-064, p. 6, lines 6-19. See also p. 15, lines 15-20.

466 T-064, p. 14, lines 4-11.

467 T-064, p. 14, line 12 to p. 15, line 3. See also id., p. 15, lines 4-9.
468 T-064, p. 14, line 12 to p. 15, line 3.
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were working with the same objectives.*®® As a consequence, P-0516 lied to the OTP when

providing his initial statement in 2012.47°

78.P-0800 lied to [REDACTED]. [REDACTED].*"* [REDACTED].’2 [REDACTED]*"
[REDACTED].“’# [REDACTED].4"®

79.P-0800 often [REDACTED]. On numerous occasions, [REDACTED].*’®
[REDACTED].4”7 [REDACTED].“78

80. P-0800 had several unrecorded conversations with other OTP witnesses and others while
in the protection program. P-0800 had several telephones,*”® changed SIM cards and
phone numbers,*®° and swapped SIM cards with others, [REDACTED].*®! He admitted to
having unrecorded conversations with other witnesses,*®? and having an unauthorized visit
with P-0613 in [REDACTED].*® He also lied under oath about whether he was permitted
to contact other OTP witnesses, initially claiming that he was allowed to do so without
permission from the OTP,*% before being confronted with his previous testimony and
admitting that he needed to request permission from the OTP to speak to other witnesses.*®
With no recordings of these conversations, there is no record of what was being said, and

to whom.

81. P-0800 lied to OTP investigators. [REDACTED], OTP investigators called P-0800 to
arrange for an interview.*® During the call, the investigators told P-0800 that he would be
interviewed as a suspect (and was thus being audio-recorded for the first time), explained

his rights to a lawyer, repeatedly warned him to tell the “complete truth,”* give his “full

469 T-064, p. 37, line 19 to p. 38, line 18.

470 T-064, p. 17, line 14 to p. 22, line 10.

471 KEN-OTP-0116-0495-R01, p. 0496.

472 KEN-OTP-0116-0495-R01, p. 0496.

473 KEN-OTP-0116-0495-R01, p. 0496.

474 KEN-OTP-0116-0497-R01.

475 KEN-OTP-0116-0497-R01.

476 KEN-OTP-0138-0626-R01; KEN-OTP-0116-0495-R01; KEN-OTP-0153-0021; T-052, p. 34, lines 3-13, p. 43,
line 10 to p. 44, p. 43, line 10 to p. 46, line 17; KEN-OTP-0153-0022.

477 T-052, p. 34, lines 3-13.

478 KEN-OTP-0107-0289-R01; T-052, p. 35, lines 3-22.

479 T-051, p. 102, lines 12-24.

480 T-052, p. 13, line 18 to p. 16, line 4.

481 T-052, p. 21, line 14 to p. 23, line 23, p. 28, line 18 to p. 29, line 12.

42 7-052, p. 32, line 21 to p. 33, line 23.

483 T-052, p. 54, line 9 to p. 55, line 11.

484 T-052, p. 33, lines 13-17.

485 KEN-OTP-0160-2137, p. 80, lines 4-7; T-052, p. 53, line 23 to p. 54, line 6.
486 KEN-OTP-0145-0439-R01.

47 T-051, p. 20, line 24 to 22, line 20.
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and frank honesty,”*® and to “tell all.”*®° Investigators also told him that there was “no
point of [him] coming to lie” and “to think about it.”*%° 11 days passed before his in-person
interview with the OTP [REDACTED].#®! Again, investigators warned P-0800 to give his
“full honesty” and not to tell “half-truths.””*%? Yet P-0800 lied, [REDACTED].**®* While P-
0800 initially claimed that the lie was spontaneous,*** he admitted that it was detailed*®®
and a story that he clung on to for the entire day.*®® In crafting his cover story, he included
details that could be verified by investigators such as locations and descriptions, mixing
them with imaginary conversations.*” There were no threats or intimidation from the OTP
investigators [REDACTED].%® P-0800 knew he would not be arrested,*®® just as he knew
from the outset of his involvement with the OTP that investigators would make no efforts
to validate most, if not all of the claims being offered to them.>® Rather than attempting to
verify P-0800’s evidence, when P-0800 was brought back on [REDACTED] in preparation
for the Gicheru trial, investigators explained to him that they needed him to be consistent
and credible, and that if he provided a good explanation for his lies in his previous
statement, the “balance goes back,” and he would be a credible witness.’* P-0800
understood the investigators’ instructions: since he explained himself to investigators

where he had issues, he considered himself an honest and truthful person.>%2

82. P-0800 failed to disclose his unauthorized meeting with [REDACTED] until caught.
While P-0800 claimed that other than his lie about P-0516, he has been honest with the
OTP in all his other dealings,®® he admitted that he did not tell the truth about having an
unauthorized meeting with [REDACTED] until his [REDACTEDY] proofing session in the

488 T-051, p. 32, line 15 to p. 33, line 2.

489 T-051, p. 36, line 16 to p. 37, line 2, p. 44, lines 13-20.
4%0 T-051, p. 28, lines 1-10.

491 T-051, p. 26, line 7 to p. 27, line 25, p. 31, lines 8-13.
492 T-051, p. 53, line 2 to p. 54, line 9.

4% T-051, p. 15, line 19 to p. 16, line 3.
494 T-051, p. 17, lines 8-22.

4% T-051, p. 64, lines 3-12.

4% T-051, p. 68, line 9 to p. 69, line 8.
497 T-051, p. 70, line 4 to p. 76, line 6.
4% T-051, p. 88, line 19 to p. 90, line 1.

49 T-051, p. 56, line 22 to p. 57, line 22.

50 The OTP Senior Investigator on the Kenyan Article 70 case, P-0730 testified that witnesses’ claims could not
be verified due to “security limitations,” that investigators had access to the Rift Valley but decided internally to
limit themselves, and that witnesses knew that the ICC could not go to certain areas. T-062, p. 17, line 12 to p. 18,
line 3, p. 20, line 25 to p. 21, line 13, p. 22, lines 1-14; T-061, p. 61, lines 15-20. Indeed, P-0516 testified that he
would place himself into certain areas knowing that the ICC was never going to check. T-064, p. 23, lines 23-25.
501 KEN-OTP-0160-0280, p. 0286, line 194 to p. 0287, line 237; T-052, p. 110, lines 6-21.

502 T-051, p. 3, lines 13-24.

508 T-051, p. 3, lines 13-24.
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Ruto and Sang case when OTP lawyers brought it up.>* He acknowledged that he should
have disclosed the unauthorized meeting prior to this,>® as he was instructed to “tell all”
in his [REDACTED].>% He also lied under oath when he initially claimed that he recorded
all of his conversations with [REDACTED],>®’ before being confronted with his prior
statement and admitting that there were telephone conversations which he did not record.>%
There is also no evidence supporting P-0800’s claim that the start of his conversation with
[REDACTED] was when he began the audio-recording, and thus there is no way of telling
what he and [REDACTED] might have said to each other before starting the recording.>%

83. P-0800 lied to the Ruto and Sang Trial Chamber under oath. In Ruto and Sang, Judge
Fremr found that P-0800 misled the Court under oath,>° having testified during direct
examination that he witnessed first-hand information that he admitted during cross-

examination came from a report prepared by P-0495.°!

84. P-0800 gave multiple inconsistent versions of his story about [REDACTED]. Through
the multiple versions of this story provided to OTP investigators and the Trial Chamber, P-
0800 was inconsistent on: (a) whether he met [REDACTED] or someone named
[REDACTED] Advocates before [REDACTED];**? (b) whether [REDACTED]®'® and Mr.
Gicheru®* were present in [REDACTED] Advocates’s office when preparing the affidavit;
(c) when he [REDACTED];**® (d) whether he saw information in the [REDACTED];*!®

04 T-051, p. 42, lines 3-22, p. 91, lines 11-16.

505 T-051, p. 37, lines 8-12.

506 T-051, p. 43, line 4 to p. 44, line 12.

507 T-051, p. 101, lines 8-12.

508 T-052, p. 55, line 13 to p. 56, line 21, p. 58, lines 9-22. See also KEN-OTP-0111-0140, para. 33; KEN-OTP-
0160-1944, p. 22, lines 8-25.

509 T-051, p. 101, line 18 to p. 102, line 11.

510 |CC-01/09-01/11-2027-Red-Corr, para. 41,

511 |CC-01/09-01/11-2027-Red-Corr, paras. 39-40.

512 KEN-OTP-0135-0213, p. 0218, lines 156-62. [REDACTED]

513 [REDACTED]. T-052, p. 95, line 10 to p. 96, line 16. When confronted with his [REDACTED], he
acknowledged that he told the OTP that [REDACTED] was upstairs in the office. T-052, p. 95, line 10 to p. 97,
line 17.

514 p-0800 testified that Mr. Gicheru was not present at [REDACTED], and that they met after the signing and
went to lunch T-052, p. 97, line 21 to p. 99, line 9. Yet in [REDACTED], he claimed that he met Mr. Gicheru in
[REDACTED]. KEN-OTP-0135-0139, p. 0150, line 380 to p. 0152, line 450.

515 P-0800 claimed that he signed the affidavit [REDACTED], which is the date investigators asked him to sign
the first page and initial the rest of the pages T-052, p. 18, lines 8-11; KEN-OTP-0130-0087; T-052, p. 85, line 23
to p. 84, line 1.

516 [IREDACTED]. KEN-OTP-0135-0103-R01, p. 0107, line 160 to p. 0108, line 178. T-052, p. 66, line 18 to p.
68, line 12. [REDACTED]. KEN-OTP-0135-0220, p. 0222, lines 68-77; T-052, p. 83, line 12 to p. 84, line 20.
[REDACTED]. T-050, p. 75, lines 5-9.
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and (e) whether he [REDACTEDY] only the back sheet or whether he [REDACTED] blank

pages.>t’

85. P-0800 had no telephone or email contacts with Mr. Gicheru. P-0800 claimed that Mr.
Gicheru gave him his landline number to communicate,>'® but admitted that the landline,
mobile number, and email would be available on Mr. Gicheru’s business card,>*® which
anyone could have obtained by visiting Mr. Gicheru REDACTED]. [REDACTED],*?°
[REDACTED].>* [REDACTED].%?? At the beginning of the interview the following day,
[REDACTED]®? In this instance, P-0800 took verifiable facts (that he had an uncle, that
his uncle was in the hospital, and that the hospital was in a particular location) and used
them to concoct a story on the spot to persuade the OTP investigators that he never received

money from Mr. Gicheru.>?*

86. P-0800 lied to this Trial Chamber under oath. In his testimony, P-0800 claimed that P-
0495 informed him in person that 10 lawyers led by Mr. Gicheru prepared P-0495 on what
to say in court,>? and that he informed OTP investigators of this incident in Kenya during
a meeting in his own room.>?®¢ [REDACTED].>?’ [REDACTED].>?® [REDACTED],>?°
[REDACTED],*® and [REDACTED]*** [REDACTED].>*? Importantly, even after this
bizzare fiasco (resembling a Laurel and Hardy slapstick skit), and despite the extensive
resources and costs involved [REDACTED], there was no follow up — no attempt
[REDACTED] as had been planned. Yet, the OTP attempts to substitute verifiable evidence

517 [REDACTED]. T-052, p. 75, line 22 to p. 76, line 25. [REDACTED]. KEN-OTP-0135-0155, p. 0159, lines
130-45. T-052, p. 80, line 23 to p. 82, line 7, p. 86, line 14 to p. 88, line 12, p. 89, lines 14-19; KEN-OTP-0145-
0604, p. 0617; KEN-OTP-0160-2137, p. 22, line 1 to p. 23, line 16.

518 T-051, p. 110, lines 1-15.

519 T-051, p. 110, line 19 to p. 112, line 8.

520 KEN-OTP-0160-2316, p. 73, line 19 to p. 74, line 11.

521 KEN-OTP-0160-0382, p. 0384, line 72 to p. 0386, line 145.

522 KEN-OTP-0160-0354, p. 0359, line 140 to p. 0365, line 376.

52 T-051, p. 114, line 5 to p. 116, line 14. KEN-OTP-0160-0382, p. 0384, line 72 to p. 0386, line 145; KEN-OTP-
0160-0423, p. 0424, lines 19-38.

524 T7-052, p. 7, line 23 to p. 11, line 15; KEN-OTP-0160-0374.

525 T-050, p. 91, lines 5-7; T-052, p. 100, lines 2-21.

526 T-052, p. 102, line 12 to p. 103, line 17.

527 KEN-OTP-0144-0260-R01, p. 0264, line 131 to p. 0267, line 238; KEN-OTP-0144-0272, p. 0278-83, lines
226-50, 283-85, 305-95; KEN-OTP-0160-2316, p. 77, line 11 to p. 82, line 19: [REDACTED]

528 KEN-OTP-0144-0260-R01, p. 0268, lines 270-72: [REDACTED]

529 KEN-OTP-0144-0322-R02, p. 0329-31, lines 219-48, 281-305.

530 KEN-OTP-0144-0322-R02, p. 0331, lines 304-06; KEN-OTP-0144-0333, p. 0347-48, lines 498-516.

581 KEN-OTP-0144-0349, p. 0350-51, lines 4-36, p. 0353-0354, lines 133-140.

532 KEN-OTP-0144-0260-R01; KEN-OTP-0144-0272-R02; KEN-OTP-0144-0322-R02; KEN-OTP-0144-0333;
KEN-OTP-0144-0349.
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with outlandish, unsubstantiated claims, and expects the Trial Chamber to overlook all the

inconsistencies and confabulations, and unquestioningly accept P-0800’s latest version.

The OTP failed to prove that Mr. Gicheru corruptly influenced P-0800
87. There is no reliable evidence that [REDACTED] called P-0800 and said he had accepted
a bribe and asked P-0800 to do the same.> There is no recording of the phone call P-
0800 claims to have had with [REDACTED] on 20 May 2013 where [REDACTED]
purportedly told P-0800 that he had accepted a bribe.>** None of the other recorded
conversations between P-0800 and [REDACTED] show [REDACTED] claiming that he
had been bribed and asking P-0800 to do the same.>® In 2021, P-0800 told investigators
that he could not remember if [REDACTED] told him that he got paid, despite their attempt
to lead P-0800 by falsely claiming that [REDACTED)] said this to P-0800 on tape.>% P-

0613’s hearsay evidence does not corroborate P-0800’s evidence: there is no recording of
the telephone conversation where [REDACTED] was hired to encourage P-0800 to
withdraw.53” P-0730’s evidence also does not corroborate P-0800’s evidence (or P-0613’s).
P-0730’s solemn declaration merely repeats what P-0613 told other OTP investigators and
as such cannot corroborate P-0613’s evidence.>® Given that the OTP did not call
[REDACTED] as a witness, none of the hearsay evidence P-0800, [REDACTED], or P-
0613 provide concerning [REDACTED] can be tested. No other evidence was adduced to
show that BARASA called P-0800 and said he accepted a bribe and asked P-0800 to do

the same.

88. There is no reliable evidence that [REDACTED] worked on behalf of Mr. Gicheru and
offered P-0800 a bribe to withdraw and locate other witnesses.>*® P-0800 was ordered not
to meet with [REDACTED] the night of his arrival in [REDACTED].5*° Yet unbeknownst

to the OTP investigators at the time, he had several unrecorded phone calls with

533 Contra ICC-01/09-01/20-220-Conf, para. 184.

53 KEN-OTP-0103-2473, para. 25.

585 KEN-OTP-0106-0371; KEN-OTP-0103-2701; KEN-OTP-0104-0917; KEN-OTP-0104-0920; KEN-OTP-
0106-0365; KEN-OTP-0106-0371; KEN-OTP-0106-0395; KEN-OTP-0106-0396; KEN-OTP-0107-0717; KEN-
OTP-0110-0367; KEN-OTP-0109-0015; KEN-OTP-0135-0430; KEN-OTP-0109-0012; KEN-OTP-0111-0152;
KEN-OTP-0111-0153; KEN-OTP-0111-0154; KEN-OTP-0111-0155; KEN-OTP-0111-0156; KEN-OTP-0111-
0157; KEN-OTP-0111-0158.

5% KEN-OTP-0160-0354, p. 0362, lines 272-81. [REDACTED]. See also KEN-OTP-0103-2473, para. 25
[REDACTED].

537 KEN-OTP-0107-0288.

538 KEN-OTP-0159-0884, para. 210.

539 Contra ICC-01/09-01/20-220-Conf, paras. 190-92.

540 KEN-OTP-0160-0290, p. 0305, line 535 to p. 0306, line 578; KEN-OTP-0160-0308, p. 0311, lines 96-109, p.
0316, line 259 to p. 318, line 354; KEN-OTP-0160-0400-R02, p. 0419, line 667 to p. 0421, line 735. Compare
with T-051, p. 41, lines 3-19 [REDACTED].
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[REDACTED] prior to the meeting (with no record of what was being said),>*! and contrary
to their instructions, he met with [REDACTED] on [REDACTED].>*2 When OTP lawyers
finally confronted him about his unauthorized meeting with [REDACTED], he gave
multiple versions of the encounter, claiming: (a) he met [REDACTED];** and (b)
[REDACTED].>* Curiously, [REDACTED] is heard in the recording asking P-0800 if he
selected a good place to meet the following day to discuss matters that they were already
discussing.>*® There is no way of knowing what was discussed between [REDACTED] and
P-0800 when the audio-recorder was not on.>*® P-0800 failed to disclose his unauthorized
meeting with [REDACTED] on [REDACTED] until he was caught by OTP lawyers.>*’
Given that the OTP did not call [REDACTED] as a witness, none of [REDACTED]’s
hearsay evidence concerning Mr. Gicheru evidence can be tested. No other evidence was
adduced to show that [REDACTED] told P-0800 that he was working on behalf of Mr.

Gicheru and offered him a bribe to withdraw.

89. There is no reliable evidence that Mr. Gicheru offered P-0800 a bribe.>* There are no
recorded telephone calls between P-0800 and [REDACTED] showing that [REDACTED]
asked him to meet with Mr. Gicheru. Other than P-0800’s word, there is no proof that P-
0800 was in contact with Mr. Gicheru,%*® no proof that he ever met with Mr. Gicheru, no
proof that Mr. Gicheru offered him a bribe, and no proof that Mr. Gicheru asked him to
corruptly influence other OTP witnesses. Aside from there being no reliable evidence that
Mr. Gicheru had any association with [REDACTED] — whom P-0800 claims introduced
him to Mr. Gicheru at the alleged meeting®° — none of the hearsay evidence P-0800
provides concerning [REDACTED] can be tested since the OTP did not call BETT as a
witness. P-0613’s evidence does not corroborate P-0800’s evidence: there is no recording
of the telephone conversation where P-0613 claims that P-0800 told her that he had
accepted a bribe.>®! P-0613’s audio-recorded meeting with P-0495 in [REDACTED]>*

also does not corroborate P-0800’s evidence: P-0495 testified under oath in the Ruto and

541 KEN-OTP-0111-0140, para. 33. T-052, p. 56, lines 4-21, p. 58, lines 9-22. See also KEN-OTP-0160-1944, p.
22, lines 8-25.

542 KEN-OTP-0160-2228, p. 6, line 10 to p. 7, line 4; KEN-OTP-0160-0308, p. 0327, line 692 to p. 0329, line 769.
543 KEN-OTP-0160-0290, p. 0306, line 590 to p. 0307, line 612: [REDACTED].

544 KEN-OTP-0160-0308, p. 0310, lines 36-48: [REDACTED]

545 KEN-OTP-0131-0431, p. 0433, lines 27-30.

546 T-051, p. 101, line 18 to p. 102, line 11.

%47 See supra, para. 82.

548 Contra ICC-01/09-01/20-220-Conf, para. 199.

549 See supra, para. 85.

550 KEN-OTP-0135-0113, p. 0118, lines 155-70.

%51 KEN-OTP-0153-0041; KEN-OTP-0118-0137, paras. 16-17 (“I did not record this conversation either.”)

552 KEN-OTP-0160-1126, p. 1129.
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Sang trial that his discussion with P-0613 was “well-planned” so the OTP investigators
could release money to P-0613.°%% No other evidence was adduced to show that Mr.
Gicheru offered P-0800 a bribe.

90. There is no reliable evidence that P-0800 corruptly influenced P-0495 to meet with Mr.
Gicheru and subsequently assisted him to meet P-0613.5* Aside from there being no
reliable evidence that P-0800 was ever in contact with Mr. Gicheru,>®® there are no
photographs or audio-recordings showing that P-0800 ever met with Mr. Gicheru, that Mr.
Gicheru asked him to locate and corruptly influence P-0495, or that P-0800 approached P-
0495. Given that the OTP chose not to call P-0495 as a witness, none of the hearsay
evidence P-0800 provides concerning him can be tested. Moreover, P-0495’s evidence
does not corroborate P-0800’s evidence. P-0495 testified under oath in the Ruto and Sang
trial that: (a) he did not know Mr. Gicheru; (b) he never met Mr. Gicheru; (c) that his
mentioning of Mr. Gicheru in his audio-recorded meeting with P-0613 in [REDACTED]
was “just fabrication for how to get money;” and (d) that his discussion with P-0613 was
“well-planned” so that investigators would release money to P-0613.%%® P-0613’s hearsay
evidence also does not corroborate P-0800’s evidence: there is no recording of the
telephone conversation where P-0613 claims that P-0800 offered for her to get paid to
withdraw as a witness.>®” No other evidence was adduced to show that P-0800 corruptly

influenced P-0495 to meet with Mr. Gicheru and subsequently assisted him to meet P-0613.

91. There is no reliable evidence that P-0800 met Mr. Gicheru at [REDACTED].>*® While
P-0800 claimed in 2014 that he met Mr. Gicheru at [REDACTED]’s office, he testified
that Mr. Gicheru was not present and that they met after the [REDACTED] and went to
lunch.®®® Given the numerous inconsistencies in P-0800’s evidence concerning his claimed
meetings at [REDACTED] advocates,*®! his account is wholly untrustworthy. Given that
the OTP did not call [REDACTED], [REDACTED], or [REDACTED] as witnesses, none
of the hearsay evidence P-0800 provides concerning these individuals can be tested. Aside
from there being no reliable evidence that Mr. Gicheru had any association with
[REDACTED], [REDACTED], or [REDACTED], there is no evidence that the OTP

558 T-057, p. 26, line 17 to p. 27, line 25.

554 Contra ICC-01/09-01/20-220-Conf, paras. 197, 119, 219-21.

55 See supra, para. 85.

%6 T-057, p. 26, line 17 to p. 27, line 25.

57 KEN-OTP-0153-0041; KEN-OTP-0118-0137, paras. 16-17.

558 Contra ICC-01/09-01/20-220-Conf, para. 197.

559 KEN-OTP-0135-0139-R01, p. 0150, line 380 to p. 0152, line 475.
560 T-052, p. 97, line 21 to p. 99, line 9.

%61 See supra, para. 84.
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attempted to interview [REDACTED], [REDACTED], or [REDACTED] concerning P-
0800 and/or searched for evidence that could corroborate P-0800’s evidence. No other
evidence was adduced to show that P-0800 met Mr. Gicheru at [REDACTED] Advocates
to sign an affidavit supporting [REDACTED].

92. There is no reliable evidence that [REDACTED] instructed P-0800 to go to
[REDACTED] to sign an affidavit of withdrawal prepared at Mr. Gicheru’s request.>®
There are no recorded telephone calls between P-0800 and [REDACTED] showing that
[REDACTED] instructed P-0800 to go to [REDACTED]. P-0800’s affidavit only shows
that P-0800 [REDACTED] prepared by [REDACTED] on [REDACTED].>®® P-0800’s
handwritten letter only shows that P-0800 drafted a handwritten letter of withdrawal on
[REDACTED].*® Given that the OTP did not call [REDACTED] as a witness, none of the
hearsay evidence P-0800 provides concerning him can be tested. Aside from there being
no reliable evidence that Mr. Gicheru had any illicit association with [REDACTED], there
is no evidence that the OTP attempted to interview [REDACTED] and/or searched for
information that could corroborate P-0800°s evidence. No other evidence was adduced to
show that [REDACTED] instructed P-0800 to go to [REDACTED] to sign an affidavit of

withdrawal prepared at Mr. Gicheru’s request.

93. There is no reliable evidence that P-0800 received a telephone call from P-0495 in which
he told P-0800 he had been coached on his testimony by a group of 10 lawyers led by
Mr. Gicheru.>®® Aside from the fact that there is no recording of this alleged conversation,
P-0800 lied under oath in claiming: (a) that he had an in-person meeting with P-0495 where
he told P-0800 that he was coached by 10 lawyers led by Mr. Gicheru; and (b) that he
reported this in-person meeting to OTP investigators in his room while [REDACTED].%%¢
There is also no evidence that the OTP investigators followed up on P-0800’s claimed
conversation [REDACTED],*®’ [REDACTED].*%® No other evidence was adduced to show
that P-0800 received a telephone call from P-0495 in which he told P-0800 that he had
been coached on his testimony by a group of 10 lawyers led by Mr. Gicheru.

94. In sum. Considering P-0800’s coaching of other witnesses, [REDACTED], his evasiveness

in avoiding the OTP, his lies to OTP investigators, his failure to disclose his unauthorized

%62 Contra ICC-01/09-01/20-220-Conf, paras. 197-98.
563 KEN-OTP-0145-0562.

564 KEN-OTP-0145-0560.

565 Contra ICC-01/09-01/20-220-Conf, para. 226.

566 See supra, para. 86.

567 See supra, para. 86.

568 See KEN-OTP-0138-0626.

No. 1CC-01/09-01/20 48/116 21 June 2022



https://edms.icc.int/RMWebDrawer/record/2827301
https://jem.icc.int/Ringtail/114/Home/DocumentLink?caseName=ICC_0109_0120&documentId=KEN-OTP-0145-0562
https://jem.icc.int/Ringtail/114/Home/DocumentLink?caseName=ICC_0109_0120&documentId=KEN-OTP-0145-0562
https://edms.icc.int/RMWebDrawer/record/2827301
https://jem.icc.int/Ringtail/114/Home/DocumentLink?caseName=ICC_0109_0120&documentId=KEN-OTP-0138-0626-R01

|CC-01/09-01/20-332-Red 21-06-2022 49/116 EC T

meeting with [REDACTED], his lies to the Ruto and Sang Trial Chamber, his inconsistent
and unreliable testimony, his lack of telephone or email contacts with Mr. Gicheru, and his
lies to this Trial Chamber, P-0800 is unreliable. No reasonable Trial Chamber would rely

on P-0800 to make any findings of fact.

E. [REDACTED] (“P-0495")
95. P-0495 was an OTP witness in the Ruto and Sang case.*®® He provided statements to the
OTP concerning the PEV,>° provided a suspect interview on 13 September 2013,%* and
testified before Trial Chamber V between 16 and 22 September 2014.52

96. P-0495 testified in the Ruto and Sang case that his mentioning of Mr. Gicheru in his
conversation with [REDACTED] was [REDACTED]*”® The OTP requested to admit P-
0495’s evidence in this case under Rule 68(2)(d),>"* but since P-0495 was available and re-
contacted the OTP,>"® the Trial Chamber rejected the request, finding that the OTP merely
chose not to request a summons for his appearance.’® By confirming that it would not
request a summons for P-0495 to testify,>’” the OTP effectively gave up on P-0495 and
deprived Mr. Gicheru of his fair trial right of confrontation. Since none of his statements
and interviews were admitted, the OTP relies primarily on P-0800’s and P-0613’s evidence

concerning him.>®

P-0495’s relationships with other witnesses
97. P-0800 testified that [REDACTED]*"® and [REDACTED].%® P-0613 testified that
[REDACTED].%® P-0516 testified that [REDACTED].%®?

What the OTP claimed it would establish through P-0495
98. The OTP claims that between August and September 2013, Mr. Gicheru and
[REDACTED], assisted by P-0800, corruptly influenced P-0495 by offering him a bribe of

569 |CC-01/09-01/20-220-Conf, para. 214.

570 |CC-01/09-01/20-220-Conf, para. 214.

571 1CC-01/09-01/20-220-Conf, paras. 219-20, 223, 224, citing KEN-OTP-0130-0540-R01 (not admitted); KEN-
OTP-0130-0507-R01 (not admitted); KEN-OTP-0130-0566-R01 (not admitted); KEN-OTP-0145-0587 (not
admitted).

572 |CC-01/09-01/20-220-Conf, para. 225.

578 T-057, p. 26, line 17 to p. 27, line 20.

574 |CC-01/09-01/20-196-Conf.

575 |CC-01/09-01/20-237-Conf, para. 3.

576 |CC-01/09-01/20-247-Conf, paras. 26-27.

577 Email correspondence from OTP to Trial Chamber 111 and the parties on 10 January 2022, at 17:50.

578 |CC-01/09-01/20-220-Conf, paras. 217-26.

579 T-050, p. 92, lines 3-14.

580 T-050, p. 58, lines 10-16, p. 87, lines 2-9.

581 T-056, p. 20, line 18 to p. 21, line 1; T-058, p. 60, line 25 to p. 61, line 1.

582 T-064, p. 39, line 16 to p. 40, line 5.
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between 1,500,000 and 2,500,000 KSh and employment to withdraw as an OTP witness
and to corruptly influence other OTP witnesses.>® It submitted P-0495’s evidence would
establish that:

a. In August 2013, P-0800 approached P-0495 on behalf of Mr. Gicheru.>®

b. Mr. Gicheru offered P-0495 a bribe of between 1,500,000 and 2,500,000 KSh to

withdraw as a witness and asked him to approach P-0613.°8°
c. P-0495 approached P-0613 to persuade her to withdraw. >
d. Mr. Gicheru coached P-0495 on what to say during his testimony.>®’

The OTP failed to prove that Mr. Gicheru corruptly influenced P-0495

99. There is no reliable evidence that Mr. Gicheru asked P-0800 to locate P-0495 and bring

him to Mr. Gicheru’s office.’®® The OTP chose not to call P-0495 as a witness and his
suspect interviews with the OTP were not admitted.*®® Aside from there being no reliable
evidence that P-0800 was ever in contact with Mr. Gicheru,*® there are no photographs or
audio-recordings showing that P-0800 ever met with Mr. Gicheru, that Mr. Gicheru asked
him to locate and corruptly influence P-0495, or that P-0800 approached P-0495.%%! P-0495
testified under oath in the Ruto and Sang trial that: (a) he did not know Mr. Gicheru; (b) he
never met Mr. Gicheru; (c) his mentioning of Mr. Gicheru in his audio-recorded meeting
with [REDACTED] in [REDACTED] was “just fabrication for how to get money;” and
(d) his discussion with [REDACTED] was [REDACTED].>*? Given that no effort was
made to contact [REDACTED] to verify P-0800’s allegations, none of the hearsay
evidence P-0800 provides concerning [REDACTED] and P-0495 can be tested. No other
evidence was adduced to show that Mr. Gicheru asked P-0800 to bring P-0495 to his office.

100. There is no reliable evidence that Mr. Gicheru offered P-0495 a bribe to withdraw

and instructed him to approach P-0613.5 None of P-0495’s suspect interviews were

admitted into evidence.?®* Other than P-0800’s word, there is no evidence that P-0495 met

583 |CC-01/09-01/20-220-Conf, para. 215.

584 |CC-01/09-01/20-220-Conf, paras. 218-19.

585 |CC-01/09-01/20-220-Conf, para. 221.

586 |CC-01/09-01/20-220-Conf, para. 222.

587 |CC-01/09-01/20-220-Conf, para. 226.

588 Contra ICC-01/09-01/20-220-Conf, paras. 218-19.
589 See supra, para. 96.

590 See supra, para. 85.

591 See supra, para. 90.

592 T-057, p. 26, line 17 to p. 27, line 25.

593 Contra ICC-01/09-01/20-220-Conf, para. 221.
59 See supra, para. 96.

No. 1CC-01/09-01/20 50/116

21 June 2022


https://edms.icc.int/RMWebDrawer/record/2827301
https://edms.icc.int/RMWebDrawer/record/2827301
https://edms.icc.int/RMWebDrawer/record/2827301
https://edms.icc.int/RMWebDrawer/record/2827301
https://edms.icc.int/RMWebDrawer/record/2827301
https://edms.icc.int/RMWebDrawer/record/2827301
https://edms.icc.int/RMWebDrawer/Record/2854372
https://edms.icc.int/RMWebDrawer/record/2827301

|CC-01/09-01/20-332-Red 21-06-2022 51/116 EC T

with Mr. Gicheru, [REDACTED], and P-0800 in [REDACTED].>®® P-0613’s hearsay
evidence does not corroborate P-0800’s evidence: there is no recording of the telephone
call she claimed to have had with P-0495 where P-0495 purportedly told her that he had
been offered 2,500,000 KSh.%% Nor was P-0613’s telephone data saved to verify whether
this conversation actually took place.>®” Given that the OTP chose not to call P-0495 or
[REDACTED] as witnesses, none of the hearsay evidence P-0800 or P-0613 provide about
these individuals can be tested. Aside from there being no reliable evidence that Mr.
Gicheru had any association with [REDACTED], there is no evidence that the OTP
attempted to interview [REDACTED] concerning P-0495 and/or searched for information
that could corroborate P-0800’s and P-0613’s evidence. No other evidence was adduced to
show that Mr. Gicheru offered P-0495 a bribe and instructed him to approach P-0613.

101. There is no reliable evidence that P-0495 approached P-0613 to corruptly influence
her on behalf of Mr. Gicheru.>® None of P-0495°s suspect interviews were admitted into
evidence.>®® There is no recording of the conversation P-0613 claimed to have had with P-
0495 where he purportedly told her that he had been offered 2,500,000 KSh.®% During the
recorded meeting, P-0613 injected Mr. Gicheru’s name and P-0495 asked her questions
about him.®* P-0495 understood that he had to mention Mr. Gicheru and went along.®%2
The recorded conversations between P-0495 and P-0800 after this meeting do not
corroborate P-0613’s evidence.®®® Mr. Gicheru is not mentioned in these conversations.%%
P-0495 testified under oath that he never met Mr. Gicheru and that his discussion with
[REDACTED] was [REDACTED],* explaining that [REDACTED]®® Considering P-
0613’s unauthorized, unsupervised, and unrecorded calls with other individuals®®” and that

P-0800 and P-0613 were having unrecorded conversations,®%®

there is no way of knowing
what was discussed during the previous conversations and whether this conversation was

pre-planned, as [REDACTED] testified. Considering that the OTP chose not to call P-0495

59 T-050, p. 77, line 9 to p. 78, line 6. See supra, para. 90.

5% KEN-OTP-0115-0216-R01, paras. 28-34.

597 KEN-OTP-0115-0216-R01, para. 34.

59 Contra ICC-01/09-01/20-220-Conf, para. 222.

599 See supra, para. 96.

600 KEN-OTP-0115-0216-R01, paras. 28-34.

601 KEN-OTP-0160-1126, p. 1131, lines 118-19.

602 KEN-OTP-0160-1126, p. 1131, line 122.

603 KEN-OTP-0145-0594; KEN-OTP-0145-0587; KEN-OTP-0160-1035; KEN-OTP-0160-1423; KEN-OTP-
0160-1426; KEN-OTP-0160-1429.

604 Id.

805 T-057, p. 27, lines 17-19.

806 T-057, p. 27, lines 6-9.

807 See supra, para. 59.

608 See e.g., T-057, p. 37, lines 11-15; KEN-OTP-0117-0931-R01.
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as a witness, none of his statements in the conversation can be tested. No other evidence
was adduced to show that P-0495 approached P-0613 to corruptly influence her on behalf
of Mr. Gicheru.

102. There is no reliable evidence that Mr. Gicheru coached P-0495 on what to say during
his testimony.®® The only evidence concerning this event originates from P-0800. Aside
from the fact that there is no recording of this alleged conversation, P-0800 lied under oath
in claiming: (a) [REDACTEDY]; and (b) [REDACTED].2° There is also no evidence that
the OTP investigators followed up on P-0800’s claimed conversation [REDACTED],%!!
[REDACTED].%*2 Since the OTP chose not to summon P-0495 to give evidence on P-
0800’s evidence,® it opted to rely on P-0800’s contradictory and ludicrous statements and
testimony.5* No other evidence was adduced to show that P-0800 received a telephone call
from P-0495 in which he told P-0800 that he had been coached on his testimony by a group
of 10 lawyers led by Mr. Gicheru.

103. In sum. Considering that the OTP chose not to call P-0495 as a witness, that none of
his prior recorded statements were admitted into evidence, and that the OTP instead opted
to rely on P-0613’s and P-0800’s unreliable and unverified evidence, no reasonable Trial

Chamber would rely on the evidence introduced in Count 5 to make any findings of fact.

F. [REDACTED] (“P-0738”)

104. P-0738 was an OTP witness in the Ruto and Sang case.®® [REDACTED] introduced
her to the ICC in [REDACTED].%*® She provided statements to the OTP on
[REDACTED],®" provided statements concerning witness interference,®*® and testified
before the Ruto and Sang Trial Chamber between 17 September and 4 October 2013.5%°

The Ruto and Sang Trial Chamber did not rely on or mention her evidence.5?°

What the OTP claimed it would establish through P-0738

609 Contra ICC-01/09-01/20-220-Conf, para. 226.

610 See supra, para. 86.

611 See supra, para. 86.

612 See KEN-OTP-0138-0626-R01.

613 See supra, para. 96.

614 See supra, para. 86.

615 T-060, p. 14, lines 11-13.

616 KEN-OTP-0103-2693-R01, paras. 19-20. [REDACTED].
617 [REDACTED].

618 KEN-OTP-0103-2693-R01; KEN-OTP-0111-0188; KEN-OTP-0111-0201-R01; KEN-OTP-0118-0011-R01.
619 [REDACTED].

620 |CC-01/09-01/11-2027-Red-Corr.
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105. The OTP claims that between May and September 2013, Mr. Gicheru corruptly
influenced P-0738 through [REDACTED] by offering her a bribe of between 1,400,000
and 1,600,000 KSh to withdraw as an OTP witness.%?! It submitted P-0738°S evidence

would establish that:

a. [REDACTED] was acting on behalf of Mr. Gicheru when he called P-0738 while
she was in [REDACTED] to corruptly influence her by offering her a bribe of
between 1,400,000 and 1,600,000 KSh.52?

b. Mr. Gicheru coordinated with [REDACTED] in between his calls with P-0738 in
regard to the bribe and other arrangements necessary to bring her [REDACTED].6%

The OTP failed to prove that Mr. Gicheru corruptly influenced P-0738
106. Thereis no reliable evidence that [REDACTED] was acting on behalf of Mr. Gicheru
when he called P-0738 and offered her a bribe between 1,400,000 and 1,600,000 KSh.®
P-0738’s statements are based on hearsay evidence from [REDACTED], from which P-

0738 recounts and draws assumptions from the telephone conversations she audio-
recorded.®? Of the recorded conversations between P-0738 and [REDACTED], only one
mentions Mr. Gicheru, in which [REDACTED] asked her whether she knew him.82% During
the recorded conversation in which [REDACTED] offered P-0738 a bribe between
1,400,000 and 1,600,000 KSh, Mr. Gicheru is not mentioned.®?” Considering that the OTP
did not call [REDACTEDY] as a witness, the OTP’s claims that [REDACTED]’s references
to [REDACTED]%28 [REDACTED]?° and a “lawyer,”®3° meant Mr. Gicheru are unverified
and unsupported. P-0800 is unreliable®! and the recorded conversation between him and

[REDACTED] is suspect and untrustworthy.%32 There is also no reliable evidence that Mr.

621 [REDACTED].

622 [REDACTED].

623 [REDACTED].

624 [REDACTED].

625 T-060, p. 22, lines 1-17, p. 24, lines 2-13, p. 28, line 17 to p. 30, line 3.

626 KEN-OTP-0114-0296, p. 0299, lines 37-45.

627 KEN-OTP-0160-0983.

628 KEN-OTP-0160-0983 (25 July 2013), p. 0990, line 173.

629 KEN-OTP-0160-1002 (9 August 2013), p. 1005, lines 42-43.

630 KEN-OTP-0160-0997 (28 August 2013), p. 1000, lines 49-50.

631 See supra, fn. 109.

632 See supra, para. 88. P-0800 failed to disclose his unauthorized meeting with [REDACTED] on [REDACTED]
until he was caught by OTP investigators. Curiously, [REDACTED] is heard in the recording asking P-0800 if he
selected a good place to meet the following day to discuss matters that they were already discussing. When P-0800
finally disclosed this unauthorized meeting to the OTP, he gave multiple versions of the encounter, claiming: (a)
he met [REDACTED] at a bus station; and (b) he met [REDACTED] at a restaurant.
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Gicheru had any association with [REDACTED].®*® No other evidence was adduced to

show that Mr. Gicheru instructed BARASA to offer P-0738 a bribe.

107. There is no reliable evidence that Mr. Gicheru coordinated with [REDACTED] in
between his calls with P-0738 in regard to the bribe and other arrangements necessary
to bring her back to Kenya.®** P-0738’s statements are based on hearsay evidence from
[REDACTED], from which P-0738 recounts and draws assumptions from the telephone
conversations she audio-recorded.%*® There is no evidence that when [REDACTED] told
P-0738 “let me first call this lawyer who’s dealing with this matter,”®3® he was referring to
Mr. Gicheru. Considering that the OTP did not call [REDACTED] as a witness, the OTP’s
claims that [REDACTED]’s references to [REDACTED]®’ [REDACTED]®*® and a
“lawyer,”®%® meant Mr. Gicheru are unverified and unsupported. There is also no reliable
evidence that Mr. Gicheru had any association with [REDACTED].%*° No other evidence
was adduced to show that Mr. Gicheru coordinated with [REDACTED] regarding P-0738.

108. In sum. Considering that the OTP did not call [REDACTED] as a witness to testify as
to his statements made to P-0738, no reasonable Trial Chamber would rely on his hearsay
statements to make any findings of fact beyond a reasonable doubt.

G. [REDACTED] (“P-0341”)
109. P-0341 was neither a witness nor a victim in the Ruto and Sang case. He applied to be
a victim at the ICC twice,®*! but his applications were rejected.®*? [REDACTED],**
[REDACTED].%

110. In [REDACTED], the OTP interviewed P-0341 for a period of five days, for 23 hours
and 30 minutes, producing a written statement.®*> The OTP reinterviewed him as a suspect

on [REDACTED] to discuss inconsistencies between his statement and P-0274’s

633 See infra, para. 193.

634 Contra [REDACTED].

635 T-060, p. 22, lines 1-17, p. 24, lines 2-13, p. 28, line 17 to p. 30, line 3.
636 KEN-OTP-0160-0997, p. 1000, lines 49-50.

637 KEN-OTP-0160-0983 (25 July 2013), p. 0990, line 173.

638 KEN-OTP-0160-1002 (9 August 2013), p. 1005, lines 42-43.

639 KEN-OTP-0160-0997 (28 August 2013), p. 1000, lines 49-50.

640 See infra, para. 193.

641 KEN-OTP-0152-0091-R01, p. 0091-98 [REDACTED], p. 0102-09 [REDACTED].
642 T-054, p. 45, line 5 to p. 52, line 7; 1CC-01/09-01/11-249, para. 59.

643 T-054, p. 52, line 18 to p. 56, line 12; KEN-OTP-0147-1590-R01.

644 T-054, p. 57, line 6 to p. 58, line 14; KEN-OTP-0150-0255-R01, para. 76.
645 KEN-OTP-0150-0255-R01, p. 0255.
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statement.®*® Prior to his testimony in the Gicheru case, the OTP proofed him for a period

of three days, for 16 hours and 55 minutes.®*’

P-0341’s relationships with other witnesses
111. P-0341 was [REDACTED]’s,%*® [REDACTED]’s (also known as [REDACTED]), and
[REDACTED]’s neighbor.%*® He campaigned with [REDACTED]*®® and
[REDACTED]®%! for the [REDACTED]. He claims to have known [REDACTED]®? and
[REDACTED].%* P-0341 knew [REDACTED].®** He was also [REDACTED],**® and
[REDACTED],®*® including on [REDACTED].%*’

What the OTP claimed it would establish through P-0341
112. The OTP claims that Mr. Gicheru, [REDACTED], [REDACTED], [REDACTED],
[REDACTED], and others corruptly influenced P-0341 by: (a) promising him 5,000,000
KSh, a car, a farm, a plot of land, [REDACTED]; (b) paying him bribes between at least
1,000,000 KSh and 2,000,000 KSh; and (c) intimidating him to refuse to become an OTP
witness if asked to do so and to stop attending ICC victims meetings, sign pre-prepared or

dictated affidavits withdrawing from the ICC process, and to locate, contact, and corruptly

influence other OTP witnesses.%%® It submitted P-0341°s evidence would establish that:
a. P-0341 was a potential witness in the Ruto and Sang case.%*®

b. Mr. Gicheru paid [REDACTED] to locate P-0341 and bring him to
[REDACTED].%%

c. At a meeting on [REDACTED], Mr. Gicheru along with [REDACTED] and
[REDACTED] offered P-0341 a bribe of 5,000,000 KSh and other financial

inducements in exchange for withdrawing from the ICC process.®¢!

646 KEN-OTP-0159-1803-R01, p. 1814, lines 367-75.

647 T-053, p. 2, lines 21-24.

648 T-053, p. 48, lines 8-16; KEN-OTP-0150-0255-R01, para. 34.
649 T-054, p. 6, lines 10-24.
650 T-053, p. 53, lines 3-12.
651 T-054, p. 36, lines 18-23.

652 T-053, p. 54, lines 3-24; KEN-OTP-0150-0255-R01, para. 43.
653 T-054, p. 23, lines 11-17; KEN-OTP-0150-0255-R01, para. 42.
654 T-054, p. 15, lines 9-12.
8% KEN-OTP-0147-1590-R01.

8% T-054, p. 17, line 15 to p. 18, line 6.

857 T-054, p. 77, line 18 to p. 78, line 14; KEN-OTP-0159-1803-R01, p. 1820, lines 570-71, 582-84.
6% |CC-01/09-01/20-220-Conf, para. 270.

659 |CC-01/09-01/20-220-Conf, paras. 268-69.

660 |CC-01/09-01/20-220-Conf, para. 273.

661 |CC-01/09-01/20-220-Conf, paras. 273-75.
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Between [REDACTED] and [REDACTED], Mr. Gicheru paid P-0341 cash

instalments on the promised bribe, which he deposited in his bank account.®%?

Between [REDACTED], Mr. Gicheru called P-0341 [REDACTEDY] and asked him
to sign an affidavit of withdrawal prepared by advocate [REDACTED].®%2

Between [REDACTED], Mr. Gicheru called P-0341 [REDACTEDY] and asked him
to draft a document stating that he had no evidence against RUTO and was
withdrawing from the ICC.%

Between [REDACTED] and [REDACTED], Mr. Gicheru instructed P-0341 to
approach P-0274 and bring him to Mr. Gicheru[REDACTED] to sign an affidavit
of withdrawal from the Ruto and Sang case, and also to approach other victims and

witnesses.5%°

Mr. Gicheru intimidated P-0341 by: (i) signaling that he could track individuals
from his office; and (ii) threatening physical violence against any “white man” with
whom P-0341 interacted and stating that RUTO was angry at [REDACTED] for

providing information to the OTP.6%
i. [REDACTED].5

P-0341 is incapable of belief

113. P-0341 is incapable of belief. He lied under oath in falsely claiming that he was a victim

and witness in the Ruto and Sang case and about meeting P-0397 and P-0516 at Mr.

Gicheru [REDACTED]. He gave contradictory testimony on the money deposited in his

bank account and had no email or telephone contacts with Mr. Gicheru. He also had a plan
with P-0274 to [REDACTEDY], which included ensuring that Mr. Gicheru is charged.

114. P-0341 lied under oath in falsely claiming that he was a victim and witness in the
Ruto and Sang case. P-0341 falsely claimed that [REDACTED]®® — [REDACTED]®®°
[REDACTED]."® He also falsely claimed that the reason he was not subsequently

662 |CC-01/09-01/20-220-Conf, paras. 279, 283, 285, 288, 290-93, 296.
663 |CC-01/09-01/20-220-Conf, para. 281.

664 |CC-01/09-01/20-220-Conf, para. 284.

665 |CC-01/09-01/20-220-Conf, paras. 276, 278.

666 | CC-01/09-01/20-220-Conf, para. 298(g).

667 |CC-01/09-01/20-220-Conf, paras. 274, 287, 297.

668 T-054, p. 82, lines 3-19.

669 T-054, p.45, line 5 to p. 52, line 7; ICC-01/09-01/11-249, para. 59.

670 T-054, p. 57, line 6 to p. 58, line 14; KEN-OTP-0150-0255-R01, para. 76.
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interviewed by the OTP was because there was [REDACTED] present during his
screening,®’! despite the screening notes showing that he was able to discuss his evidence

with the investigators and provided them P-0274’s phone number as a lead.®”

115. P-0341 lied under oath about meeting P-0397 and P-0516 at Mr. Gicheru
[REDACTED]. P-0341 claimed that he met P-0397 and P-0516 at Mr. Gicheru
[REDACTED] “many times,”®’® emphasizing that he followed P-0397 and P-0516 because
they were his [REDACTED].5”* Neither P-0397 nor P-0516 ever mention P-0341 in their
evidence. Furthermore, P-0397 and P-0516 are not [REDACTED] with P-0341: P-0397
[REDACTED],S P-0516 [REDACTED],®7 and P-0341 [REDACTED].5"" Considering
that P-0341 was in contact with P-0613 by telephone,®’® and that P-0613 coached other
witnesses on what to say in order to receive benefits,®”® it is plausible that P-0613 told P-

0341 to mention these two individuals.

116. P-0341 gave contradictory evidence about the money deposited in his bank account.
P-0341 initially claimed that he deposited 50,000 KSh in his bank account on
[REDACTED] July 2013 after receiving 360,000 KSh from [REDACTED] at
[REDACTED].%8 He then changed his answer and claimed that the 300,000 KSh deposited
in his bank account on [REDACTED] October 2013 was from the 360,000 KSh he received
from [REDACTED] at the [REDACTED], and that this was the final installment he
received.%! Despite his claim that the 300,000 KSh deposit on [REDACTED] October
2013 was the final installment,%8? he maintained that all sums deposited in his bank account
after this date originated from Mr. Gicheru or [REDACTED].%83 P-0341°s bank records are
also suspect: investigators instructed P-0341 to provide certified copies of his bank records

in a sealed bank envelope (with a business card stapled to the statement) on 27 March

671 T-054, p. 53, lines 9-18, p. 59, lines 9-18.

672 T-054, p. 55, lines 16-24; KEN-OTP-0147-1590-R01.

673 KEN-OTP-0150-0255-R01, para. 119.

674 T-053, p. 54, lines 3-24, p. 55, line 21 to p. 56, line 15.

675 KEN-OTP-0074-0264-R01, p. 0264.

676 KEN-OTP-0160-1731, p. 1735.

677 KEN-OTP-0150-0255-R01, p. 0255.

678 KEN-OTP-0155-4982; T-054, p. 36, line 18 to p. 37, line 5.

679 T-064, p. 6, lines 6-19, p. 14, lines 12-22, p. 15, lines 15-20, p. 15, lines 4-9.

680 T_053, p. 84, lines 4-25; KEN-OTP-0159-1386, p. 1386 ([REDACTED] July 2013 deposit).

681 T-053, p. 87, lines 8-19; KEN-OTP-0159-1386, p. 1387 ([REDACTED] October 2013 deposit).

682 T-053, p. 87, lines 8-19; KEN-OTP-0159-1386, p. 1387 ([REDACTED] October 2013 deposit)

683 T-053, p. 88, lines 4-17 (claiming that the 6,600 KSh deposit on [REDACTED] January 2014 came from Mr.
Gicheru or [REDACTED]); T-053, p. 89, lines 5-8 (claiming that the 50,000 KSh deposit on [REDACTED] April
2014 came from Mr. Gicheru or [REDACTED]); T-053, p. 89, lines 9-13 (claiming that the 385 KSh deposit on
[REDACTED] April 2014 was either money he pocketed from the remains from Mr. Gicheru, or he may have
received another amount).
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2014,%84 which he failed to do. The bank records that P-0341 provided to investigators a
year later on 17 February 2015 were not certified copies and there is no business card
stapled to the statement.%® Also, the number on the bank card P-0341 provided to
investigators (which was not photographed by them) does not match his account number. 58
Other than P-0341’s word that the money deposited into his account came from Mr.

Gicheru, there is no verifiable proof supporting this claim.

117. P-0341 had no telephone or email contacts with Mr. Gicheru. While P-0341 claimed
that he communicated with Mr. Gicheru several times by telephone,%” an examination of
his telephone showed no calls between P-0341 and Mr. Gicheru.®® The telephone number
P-0341 had saved on his phone as “Paulo”®® is the same telephone number listed on Mr.
Gicheru’s business card,’®® which anyone could have obtained by visiting Mr. Gicheru
[REDACTED].

118. P-0341 planned with P-0274 to be [REDACTED)]. P-0341 spoke to P-0274 several
times about leaving the country.®®! On one occasion, the two met, sat down, spoke, and
came up “with a plan to get out of Kenya,”®®? which included ensuring that Mr. Gicheru is
charged.5®® While P-0341 claims that P-0274 lied to the OTP to become a witness, get
[REDACTED]®* — because “unfortunately, these are things that the [REDACTED], make
up to ... yeah, to get further in life”®® — P-0341 showed the same motivation.®®® Before
providing any statement to the OTP, he requested [REDACTED],%¥” and after he provided
a statement, he asked the OTP if he could move [REDACTEDY] of his family members to
[REDACTED].%%®

The OTP failed to prove that Mr. Gicheru corruptly influenced P-0341

684 K EN-OTP-0147-2140-R01, p. 2142 (noting that “[REDACTED].”)

685 KEN-OTP-0159-1386. The stamp on the document does not say “certified copy of the original” as would be
stated on certified bank records nor is there a business card stapled to the statement. See also KEN-OTP-0159-
1386 (mentioning nothing about a business card).

686 KEN-OTP-0159-1384.

687 T-053, p. 71, lines 9-22.

688 T-054, p. 38, line 5 to p. 39, line 2.

689 T-053, p. 71, lines 9-15; KEN-OTP-0155-4982 [REDACTED].

690 T-054, p. 40, line 18 to p. 41, line 4; KEN-OTP-0159-0585.

691 T-054, p. 78, lines 8-14.

692 T-054, p. 77, line 18 to p. 78, line 7; KEN-OTP-0159-1803-R01, p. 1820, lines 582-84.

693 T-054, p. 77, line 18 to p. p. 78, line 14. KEN-OTP-0159-1803-R01, p. 1820, lines 570-71, 582-84.

694 T-054, p. 80, line 17 to p. 81, line 11.

69 KEN-OTP-0159-1803-R01, p. 1829, line 927 to p. 1830, line 930.

69 T-054, p. 69, line 17 to p. 70, line 4.

697 T-054, p. 69, line 17 to p. 70, line 4, p. 81, line 12 to p. 82, line 2; KEN-OTP-0153-0031.

6% T-054, p. 81, line 12 to p. 82, line 2; KEN-OTP-0153-0031.
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119. There is no reliable evidence that P-0341 was a potential witness in the Ruto and
Sang case.?®® P-0341 lied under oath about [REDACTED].’® Other than [REDACTED],
there is no evidence that P-0341 was vocal at victims’ meetings, [REDACTED].” No
other evidence was adduced to show that P-0341 was “believed to know something of

relevance” to the Ruto and Sang case’®?

703

or was regarded by Mr. Gicheru as a person

possessing relevant information.

120. There is no reliable evidence that Mr. Gicheru paid [REDACTED] to locate P-0341
and bring him to Mr. Gicheru [REDACTED].”* P-0341’s claim that [REDACTED] told
him that Mr. Gicheru paid him to bring P-0341 to Mr. Gicheru [REDACTED] is
uncorroborated hearsay.’® There are no recordings of P-0341°s claimed conversations with
[REDACTED], photographs, or other documentation supporting his claims as to what
[REDACTED] told him. Given that the OTP did not call [REDACTEDY] as a witness, none
of the hearsay evidence P-0341 provides concerning [REDACTED] can be tested. Aside
from there being no reliable evidence that Mr. Gicheru had any association with
[REDACTED], there is no evidence that the OTP attempted to interview [REDACTED]
and/or searched for information that could corroborate P-0341’s claims.”® No other
evidence was adduced to show that Mr. Gicheru paid [REDACTED].

121. There is no reliable evidence that Mr. Gicheru, [REDACTED], and [REDACTED],
offered P-0341 a bribe of 5,000,000 KSh and other financial inducements to withdraw
from the 1CC.”% P-0341 lied about [REDACTED]’® and about meeting P-0397 and P-
0516 at Mr. Gicheru [REDACTED].”® He had no evidence in the Ruto and Sang case’°
and even claimed to have told Mr. Gicheru, [REDACTED], and [REDACTED] that
[REDACTED].”*! He also admitted that the telephone number he saved in his phone as

“Paulo” is the same number listed on Mr. Gicheru’s business card,’*? which anyone could

69 Contra ICC-01/09-01/20-220-Conf, paras. 268-69.

700 Contra ICC-01/09-01/20-220-Conf, para. 269.

701 T-054, p. 42, line 2 to p. 43, line 10. When confronted by Defence Counsel and asked whether it was his
testimony that he was an OTP witness in the Ruto and Sang case, P-0341 refused to answer the question.
702 |CC-01/05-01/13-2275-Red, para. 720.

708 |CC-01/09-01/20-220-Conf, paras. 268-69.

704 Contra ICC-01/09-01/20-220-Conf, para. 273.

705 KEN-OTP-0150-0255-R01, para. 57.

76 See infra, para. 195.

797 Contra ICC-01/09-01/20-220-Conf, paras. 273-75.

798 T-054, p. 42, line 2 to p. 43, line 10. See supra, fn. 701.

799 T-053, p. 54, lines 3-24, p. 55, line 21 to p. 56, line 15.

710 KEN-OTP-0147-1590-R01.

"1 KEN-OTP-0150-0255-R01, para. 47.

"2 7054, p. 40, line 18 to p. 41, line 4. KEN-OTP-0159-0585.
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have obtained by visiting Mr. Gicheru’s office (whether or not Mr. Gicheru was there). P-
0274’s evidence also does not corroborate P-0341’s evidence: P-0274 planned with P-0341
to get out of Kenya,”*® which included ensuring that Mr. Gicheru is charged.”** P-0274’s
claim that P-0341 told him that he received 500,000 KSh from Mr. Gicheru is hearsay
originating from P-0341.7*> No other evidence was adduced to show that Mr. Gicheru paid
P-0341 a bribe to withdraw from the ICC.

122. There is no reliable evidence that Mr. Gicheru paid P-0341 instalments on any
bribe.”*® The cash deposits in P-0341’s bank account are from origins and for purposes
unknown.”*” Considering that P-0341 failed to provide the OTP certified copies of his bank
records after a year of avoiding the OTP and failing to attend scheduled interviews,® that
the number on his bank card does not match his account number,’® and that the OTP failed
to explore this discrepancy or photograph his bank card,’?° there is a reasonable suspicion
that his bank statements are not authentic. P-0341 also gave inconsistent testimony on the
circumstances of the deposits’?* and admitted that there is nothing tangible to support his
claims as to the origins of the deposits.”?* No evidence was adduced that the OTP conducted
any financial investigation on P-0341 to determine whether he had sold property or
acquired money from his [REDACTED] to create the appearance that money was being
funneled to him from Mr. Gicheru, despite being [REDACTED], and having
[REDACTED].”® No other evidence was adduced to show that Mr. Gicheru paid P-0341

instalments on any bribe.

123. There is no reliable evidence that Mr. Gicheru asked P-0341 to sign an affidavit of
withdrawal prepared by [REDACTED] or draft a handwritten statement.”* P-0341
admitted that there is nothing other than his word supporting his claims that [REDACTED]
or drafted a handwritten statement.””® There is no evidence (such as an affidavit or
testimony) that the [REDACTED] that P-0341 claimed to have met is the [REDACTED]

"3 T-054, p. 77, line 18 to p. 78, line 7. KEN-OTP-0159-1803-R01, p. 1820, lines 582-84.
47054, p. 77, line 18 to p. 78, line 14. KEN-OTP-0159-1803-R01, p. 1820, lines 570-71, 582-84.
15 T-058, p. 61, lines 8-11.

716 Contra ICC-01/09-01/20-220-Conf, paras. 279, 283, 285, 288, 290-93, 296.

17 KEN-OTP-0159-1386.

718 KEN-OTP-0147-2140; KEN-OTP-0159-1384.

719 KEN-OTP-0159-1384.

20 Under Article 54(1)(a) of the Rome Statute, the OTP must extend the investigation to cover all relevant facts
and evidence and investigate incriminating and exonerating circumstances equally.

721 See supra, para. 116.

22 T-054, p. 43, line 17 to p. 44, line 8.

728 KEN-OTP-0147-1590-R01.

724 Contra ICC-01/09-01/20-220-Conf, paras. 281, 284.

25 T-054, p. 43, lines 17-23.
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who drafted P-0397’s affidavit.”?® Given that the OTP did not call [REDACTED] as a
witness, none of the hearsay evidence P-0341 provides about him can be tested. Aside from
there being no reliable evidence that Mr. Gicheru had any illicit association with
[REDACTED] (or [REDACTED]), there is no evidence that the OTP ever attempted to
interview him and/or searched for information that could corroborate P-0341’s claims.’?’
No other evidence was adduced to show that Mr. Gicheru asked P-0341 to sign any pre-

prepared affidavit or draft a handwritten statement.

124. There is no reliable evidence that Mr. Gicheru instructed P-0341 to approach P-0274
or others and bring them to Mr. Gicheru [REDACTED] to sign affidavits of
withdrawal.”?® While P-0341 claimed in his statement that Mr. Gicheru asked him to
approach P-0274 and others,"?® he testified under oath that it was [REDACTED] who asked
whether P-0274 and others were witnesses (as opposed to asking P-0341 to bring them to
Mr. Gicheru).”® P-0341 also denied bringing P-0274 to Mr. Gicheru [REDACTED].”3! P-
0274’s evidence does not corroborate P-0341’s evidence. P-0274’s claims of what P-0341
told him are uncorroborated hearsay originating from P-0341.7%2 Given that the OTP did
not call [REDACTED] as a witness, none of the hearsay evidence P-0341 provides
concerning him can be tested. Aside from there being no reliable evidence that Mr. Gicheru
had any association with someone named [REDACTED], there is no evidence that the OTP
attempted to interview [REDACTED] and/or searched for information that could
corroborate P-0341°s claims.”® No other evidence was adduced to show that Mr. Gicheru
instructed P-0341 to approach P-0274 and other witnesses.

125. There is no reliable evidence that Mr. Gicheru intimidated P-0341.7* Other than his
word, there is no evidence showing that P-0341 was ever monitored or tracked,”® or that
[REDACTED].”® No other evidence was adduced to show that Mr. Gicheru intimidated
P-0341.

726 KEN-OTP-0124-0029. See also 1CC-01/09-01/20-220-Conf, para. 281, fn. 696. The OTP assumes that P-0341
met [REDACTED].

727 See infra, para. 200.

28 Contra ICC-01/09-01/20-220-Conf, paras. 276, 278.

729 KEN-OTP-0150-0255-R01, para. 69.

730 T-054, p. 13, line 5 to p. 14, line 9, p. 18, lines 7-16.

81 T-054, p. 18, lines 17-20, p. 79, line 2 to p. 80, line 4.

782 7-058, p. 61, lines 8-11.

733 See infra, para. 199.

73 Contra 1CC-01/09-01/20-220-Conf, para. 298(g).

785 T-054, p. 67, lines 2-16. KEN-OTP-0150-0255-R01, para. 120.
736 KEN-OTP-0150-0255-R01, para. 88.
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126. There is no reliable evidence that [REDACTED], or [REDACTED] intimidated P-
0341.7" There are no recordings of P-0341°s claimed conversations with [REDACTED],
photographs, or other documentation showing that he attended any meetings at
[REDACTED].”® Given that the OTP did not call [REDACTED] as witnesses, none of the
hearsay evidence P-0341 provides concerning these individuals can be tested. Aside from
there being no reliable evidence that Mr. Gicheru had any association with [REDACTED],
there is no evidence that the OTP attempted to interview [REDACTED] concerning P-0341
and/or searched for information that could corroborate P-0341’s evidence.”® No other

evidence was adduced to show that Mr. Gicheru intimidated P-0341.

127. In sum. Considering P-0341’s lies under oath about [REDACTED], his lie about
meeting P-0397 and P-0516 at Mr. Gicheru [REDACTED], his contradictory evidence
concerning his bank account and suspect banking records, his lack of telephone or email
contacts with Mr. Gicheru, and his motivation to [REDACTED], P-0341 is unreliable. No

reasonable Trial Chamber would rely on P-0341 to make any findings of fact.

H. [REDACTED] (“P-0274")

128. P-0274 [REDACTED].”* In 2014 and 2015, he made various complaints to
[REDACTED] and [REDACTED] concerning his dissatisfaction with being relocated
[REDACTED] and the education of his children.”! In February 2021, the OTP interviewed
him for the very first time for a period of three days, for over seven hours, producing a
written statement.”? Prior to his testimony in the Gicheru case, the OTP proofed him for

one day, for a period of five hours and eight minutes.’*®

P-0274’s relationships with other witnesses

129. P-0274 was friends with P-0341, attended victims’ meetings together,”** and according
to [REDACTED], came up with a plan together on how to be relocated outside Kenya,
which included ensuring that Mr. Gicheru would be charged.’*® He was was referred to the
OTP [REDACTED].”® He is a relative of P-0356.74" He was friends with [REDACTED],

787 Contra ICC-01/09-01/20-220-Conf, paras. 274, 287, 297.

738 See |CC-01/09-01/20-220-Conf, para. 295, citing KEN-OTP-0150-0255-R01, paras. 112-15.
739 See infra, paras. 191, 195, 197.

740 |CC-01/09-01/11-249, [REDACTED].

741 See e.g., KEN-OTP-0148-0133-R01; KEN-OTP-0148-0138-R01; KEN-OTP-0148-0141-R01.
742 7-058, p. 89, line 19 to p. 90, line 10; T-059, p. 26, lines 13-25.

43 KEN-OTP-0160-1605; T-058, p. 66, line 11 to p. 67, line 18.

44 T-058, p. 60, line 25 to p. 61, line 1; T-059, p. 16, line 9 to p. 17, line 12, p. 21, lines 24-5. See also T-054, p.
17, line 15 to p. 18, line 6.

45 T-054, p. 78, lines 2-14; KEN-OTP-0159-1803-R01, p. 1820, lines 570-71, 582-84.

746 KEN-OTP-0147-1590-R01.

747 |CC-01/09-01/20-220-Conf, para. 324.
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whom he claims he approached for financial support in 2012.7® He knew [REDACTED]
as an acquaintance.’*® He also claimed to be close friends with [REDACTED] when writing
a letter to [REDACTED] and [REDACTED] claiming that he would not be safe in
[REDACTED].”™®

What the OTP claimed it would establish through P-0274
130. The OTP claims that Mr. Gicheru, along with [REDACTED], and others corruptly
influenced P-0274 by: (a) intimidating and threatening him multiple times, including at
gunpoint; (b) paying him 30,000 KSh to induce him to withdraw [REDACTED] in the Ruto
and Sang case, record a [REDACTED] stating that the ICC attempted to coach him to give

evidence against RUTO, sign a blank piece of paper, and locate and corruptly influence
other OTP witnesses; and (c) promising him at least 2,000,000 KSh.”! It submitted P-
0274’s evidence would establish that:

a. P-0274 was a [REDACTED]."?

b. [REDACTED] intimidated him into making [REDACTED] falsely stating that the
ICC was coaching him to give evidence against RUTO and signing a blank page,
after which P-0274 received [REDACTED] KSh through [REDACTED].”3

c. Towards the end of 2013, Mr. Gicheru offered P-0274 1,000,000 KSh to stop
engaging with the ICC, withdraw from the Ruto and Sang case, and locate and

corruptly influence other OTP witnesses.”

d. Towards the end of 2013, Mr. Gicheru intimidated P-0274 by promising that he
would be safe if he withdrew from the Ruto and Sang case and stopped cooperating
with the ICC.™®

e. Inatelephone conversation towards the end of 2013, [REDACTED)] offered P-0274
[REDACTED] KSh to locate P-0356.7%

P-0274 is incapable of belief

748 T-059, p. 35, lines 5-18. [REDACTED]. ICC-01/09-01/20-220-Conf, para. 317.
749 7-058, p. 62, lines 6-11.

50 T-058, p. 106, line 22 to p. 107, line 1; KEN-OTP-0148-0141-R01.

51 |CC-01/09-01/20-220-Conf, para. 314.

752 |CC-01/09-01/20-220-Conf, paras. 312-13.

788 |CC-01/09-01/20-220-Conf, paras. 318-19.

754 |CC-01/09-01/20-220-Conf, paras. 322, 327(b).

755 |CC-01/09-01/20-220-Conf, paras. 322, 327(c).

756 |CC-01/09-01/20-220-Conf, para. 324.
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131. P-0274 is incapable of belief. He planned with [REDACTED] to be relocated outside
Kenya, which included ensuring that Mr. Gicheru would be charged. Consequently, he lied
about meeting Mr. Gicheru. Moreover, his provision of evidence in the Gicheru case was
a transactional give-and-take with the OTP: providing information in exchange for

benefits.

132. P-0274 planned with [REDACTED] to be relocated outside Kenya. In late 2011, P-
0274 was relocated to [REDACTED],”®" [REDACTED].”®® Finding that he was “getting
very little money,” P-0274 decided to leave [REDACTED] in [REDACTED] 2012 and go
to [REDACTED],” where he was in contact with his friend [REDACTED].”®°
Coincidentally, on [REDACTED], [REDACTED] introduced P-0274 to the OTP as a lead
who could provide information on [REDACTED].”®! P-0274 and [REDACTED] had
spoken several times about leaving the country,’®? and at one point they met, sat down,
spoke, and came up “with a plan to get out of Kenya,”’®® which included ensuring that Mr.

Gicheru would be charged.”®*

133. P-0274 lied about meeting Mr. Gicheru. Other than his word,"®® there is no proof that:
(a) P-0274 ever met with Mr. Gicheru;"®® (b) Mr. Gicheru gave him his phone number;’®’
(c) he saw [REDACTED] at Mr. Gicheru [REDACTED];’®8 (d) Mr. Gicheru offered him
500,000 KSh and more if he contacted other ICC victims and witnesses;’® or () that Mr.
Gicheru gave him 10,000 KSh for transport following the claimed meeting.””® P-0341
claims that P-0274 lied to the OTP to become a witness, get out of Africa, and have a better
life because “unfortunately, these are things that the young men, the youth of KENYA, make
up to ... yeah, to get further in life.”’’* While P-0274 claims that P-0341 lied,”’? it is

plausible that both witnesses were lying due to their inability to keep their stories straight.

57 T-059, p. 34, lines 2-5.
78 T-058, p. 81, lines 3-16.
79 7-058, p. 81, lines 10-23, p. 84, lines 7-17.

760 T-059, p. 18, line 3 to p. 19, line 5.

761 KEN-OTP-0147-1590-R01, p. 1591; T-059, p. 19, line 17 to p. 20, line 9.

762 T-054, p. 78, lines 2-14.

763 T-054, p. 78, lines 3-7; KEN-OTP-0159-1803-R01, p. 1820, lines 582-84.

764 T-054, p. 78, lines 8-14; KEN-OTP-0159-1803-R01, p. 1820, lines 570-71, 582-84.
765 7-058, p. 48, lines 12-16.

766 T-059, p. 77, line 9 to p. 78, line 7.

767 T-058, p. 52, lines 10-19.

768 T-058, p. 57, line 22 to p. 58, line 10, p. 62, line 12 to p. 63, line 9.

769 T-058, p. 50, lines 16-21.

770 T-058, p. 54, lines 2-8.

71 T-054, p. 80, line 17 to p. 81, line 11; KEN-OTP-0159-1803-R01, p. 1829, line 927 to p. 1830, line 930.
7127059, p. 77, line 9 to p. 78, line 7.
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Indeed, P-0274 admitted speaking to P-0341 on “how to be safe, to be in a safe location,”’"®
that he was desperate in [REDACTED],’" that he hoped to be relocated out of Africa so
his children could get a better education,’”® and that he specifically requested the ICC to

relocate to him to an English-speaking first world country.”’®

134. P-0274’s providing evidence is a “give and take.” In December 2020, OTP

investigators contacted P-0274 to gauge his willingness to cooperate in the Gicheru case.”’’
While P-0274 wanted to have his security concerns [REDACTED] addressed before
deciding whether to cooperate with the OTP, he was informed that: (a) the OTP could not
make any promises; and (b) if he cooperates, an assessment would be done, the outcome
of which could not be predicted without knowing what evidence he might provide.”’®
[REDACTED],’’® he wrote a letter to the OTP and [REDACTED] on [REDACTED] July
2021 requesting [REDACTED].”® In [REDACTED] August 2021, a [REDACTED]
officer requested further documentation from P-0274 showing that [REDACTED].’®
Following the [REDACTED], he wrote to the OTP on [REDACTED] August 2021
withdrawing his participation in the Gicheru case, claiming that the [REDACTED] officer
harassed him and dismissed his requests without a fair hearing.”® He used the system to
try to get he wanted, otherwise he was not going to be an OTP witness:"®® “This is about

give and take. Listen to me, I listen to you. "%

The OTP failed to prove that Mr. Gicheru corruptly influenced P-0274
135. There is no reliable evidence that P-0274 was [REDACTED].”8 P-0274 admitted that
he [REDACTED].”® He wrote multiple letters to the [REDACTED] and the OTP: (a)
requesting to [REDACTED];’®" (b) [REDACTED];"®® and (c) [REDACTED].”®® None of

3 7-059, p. 79, lines 12-19. After being confronted with his letters to the ICC, P-0274 admitted that by saying he
wanted to be relocated to a “safe country,” he meant a developed, first world, English-speaking country. See T-
058, p. 96, line 23 to p. 98, line 20.

74 T-058, p. 95, line 22 to p. 96, line 14.

75 T-058, p. 98, line 21 to p. 99, line 16.

76 T-058, p. 96, line 15 to p. 98, line 20, p. 99, lines 5-16.

T KEN-OTP-0160-1489.

78 T-059, p. 86, line 21 to p. 87, line 9; KEN-OTP-0160-1489

79 T-059, p. 88, line 18 to p. 91, line 12; KEN-OTP-0159-1953.

780 T-059, p. 87, line 22 to p. 89, line 1; KEN-OTP-0160-0269-R01.

781 T-059, p. 97, line 2 to p. 100, line 18; KEN-OTP-0159-1953.

782 T-059, p. 101, line 16 to p. 102, line 22; KEN-OTP-0160-0275.

83 7-059, p. 102, line 19 to p. 103, line 5.

84 T7-059, p. 102, line 19 to p. 103, line 5.

785 Contra ICC-01/09-01/20-220-Conf, paras. 312-13.

786 T-058, p. 92, lines 6-20.

787 T-058, p. 99, line 21 to p. 102, line 3; KEN-OTP-0148-0138-R01.

78 T-058, p. 107, lines 2-10; KEN-OTP-0148-0141-R01.

789 T-059, p. 5, line 5to p. 7, line 7; KEN-OTP-0150-0617-R01
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his letters to the [REDACTED] or OTP mention anything about [REDACTED] or being
influenced to withdraw from the proceedings. P-0274 also admitted that he was

[REDACTED].” No other evidence was adduced to show that P-0274 was “believed to

know something of relevance” to the Ruto and Sang case’®*

792

or was regarded by Mr. Gicheru

as a person possessing relevant information.

136. There is no reliable evidence that [REDACTED] intimidated P-0274 into providing
[REDACTED].”? There is no proof that P-0724 received threats in the form of a letter in
2011 (or proof that he scanned the letter and sent it to the OTP),”®* no [REDACTED],’®
no proof of the [REDACTED] KSh [REDACTED] transfer he claims to have gotten after

recording the recantation, "%

no proof that he sent an email to the OTP saying that he needed
to speak with someone,’®” no proof (such as investigation reports) of his claimed contacts
with [REDACTED] staff and OTP investigators [REDACTED],”® no proof that he
provided audio-recorded [REDACTED] with the LRV in [REDACTED],”®® and no proof
that he gave another interview with [REDACTED] officers in [REDACTED].2% There is
also no evidence that the OTP ever acted on any of the 13 instances in his February 2021
statement where he claims he made representations to the ICC.8% Given that the OTP did
not call [REDACTED] as witnesses (and that [REDACTED]), none of the hearsay
evidence P-0274 provides concerning these individuals can be tested. Aside from there
being no reliable evidence that Mr. Gicheru had any association with [REDACTED], there
is no evidence that the OTP attempted to interview [REDACTED] concerning P-0274,
identified [REDACTED], or searched for information that could corroborate P-0274’s
evidence.®%2 No other evidence adduced to show that [REDACTED] intimidated P-0274

into providing a [REDACTED].

790 7-059, p. 13, lines 15-21.

91 See 1CC-01/05-01/13-2275-Red, para. 720.

92 Contra ICC-01/09-01/20-220-Conf, paras. 312-13.

7% Contra ICC-01/09-01/20-220-Conf, paras. 318-19.

794 7-059, p. 31, line 17 to p. 32, line 20.

795 T-059, p. 44, lines 6-10.

796 T-059, p. 49, line 23 to p. 50, line 25.

97 T-059, p. 54, line 4 to p. 55, line 1. [REDACTED].

7% T-059, p. 54, line 4 to p. 55, line 10, p. 59, lines 6-10, p. 62, lines 5-15. [REDACTED]. T-059, p. 58, lines 16-
21. [REDACTED].

799 T-059, p. 55, line 8 to p. 56, line 9, p. 60, line 14 to p. 61, line 16, p. 62, lines 5-15. P-0274 claims that he gave
an audio-recorded statement to the LRV [REDACTED].

800 T-059, p. 61, line 21 to p. 62, line 15. P-0274 claims that he met two [REDACTED)] officers and provided a
second interview in [REDACTED].

801 T-059, p. 61, line 21 to p. 62, line 15.

802 See infra, para. 193.
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137. There s no reliable evidence that Mr. Gicheru promised to pay P-0274 1,000,000 KSh
to withdraw from the Ruto and Sang case and approach other witnesses.2% Other than
his word,8% there is no proof that: (a) P-0274 ever met with Mr. Gicheru;8% (b) Mr. Gicheru
gave him his phone number;8 (c) he saw [REDACTED] at Mr. Gicheru [REDACTED];®"’
(d) Mr. Gicheru offered him 500,000 KSh and more if he contacted other ICC victims and
witnesses;®% or (e) that Mr. Gicheru gave him 10,000 KSh for transport following the
claimed meeting.8%® P-0341°s evidence does not corroborate P-0274’s evidence: under
oath, he denied bringing P-0274 to Mr. Gicheru [REDACTED]®? — claiming that P-0274
lied to the OTP to have a better life®!! —and denied speaking to P-0274 about receiving any
money.8!2 Given that the OTP did not call [REDACTED] as witnesses, none of the hearsay
evidence P-0274 provides concerning these individuals can be tested. Aside from there
being no reliable evidence that Mr. Gicheru had any association with [REDACTED], there
is no evidence that the OTP attempted to interview [REDACTED] concerning P-0274
and/or searched for information that could corroborate P-0274’s evidence.®®* No other
evidence was adduced to show that Mr. Gicheru offered P-0274 1,000,000 KSh to

withdraw from the Ruto and Sang case and approach other witnesses.

138. There is no reliable evidence that Mr. Gicheru intimidated P-0274.814 Other than his
word, there is no proof that P-0274 met with or was in contact with Mr. Gicheru.8®
Moreover, P-0274 did not testify in accordance with his statement that Mr. Gicheru
intimidated him by telling him that he “would now be safe” if he stopped engaging to the
ICC as anticipated by the OTP.86 When asked by the OTP if his “safety situation was part
of the conversation with Gicheru,” P-0274 responded “[i]t was not.”8!’ No other evidence
was adduced to show that Mr. Gicheru intimidated P-0274.

803 Contra ICC-01/09-01/20-220-Conf, paras. 322, 327(b).

804 T-058, p. 48, lines 12-16. P-0274 claims that P-0341 took him to Mr. Gicheru’s office.

805 7-059, p. 77, line 9 to p. 78, line 7. P-0274 claims that P-0341 brought him to Mr. Gicheru’s office.

806 T-058, p. 52, lines 10-19. P-0274 claims that Mr. Gicheru gave him his phone number on a piece of paper.

807 T-058, p. 57, line 22 to p. 58, line 10, p. 62, line 12 to p. 63, line 9.

808 T-058, p. 50, lines 16-21. P-0274 claims that Mr. Gicheru offered him 500,000 and more if he contacted other
victims and witnesses.

809 T-058, p. 54, lines 2-8. P-0274 claims that Mr. Gicheru gave him 10,000 for transport.

810 T-054, p. 18, lines 17-23, p. 79, line 2 to p. 80, line 4.

811 T-054, p. 80, line 17 to p. 81, line 11; KEN-OTP-0159-1803-R01, p. 1829, line 927 to p. 1830, line 930.

812 7-054, p. 18, lines 17-23. C.f. KEN-OTP-0159-1803-R01, p. 1828, lines 873-85.

813 See infra, paras. 189, 193.

814 Contra ICC-01/09-01/20-220-Conf, paras. 322, 327(c).

815 See supra, para. 137.

816 |CC-01/09-01/20-220-Conf, para. 327(c), citing KEN-OTP-0159-0986-R01 (not admitted). The Trial Chamber
denied the admission of P-0274’s statements by email decision on 28 March 2022, at 15:05.

817 T-058, p. 53, lines 5-9.

No. 1CC-01/09-01/20 67/116 21 June 2022


https://edms.icc.int/RMWebDrawer/record/2827301
https://edms.icc.int/RMWebDrawer/Record/2857868
https://edms.icc.int/RMWebDrawer/Record/2853954
https://edms.icc.int/RMWebDrawer/Record/2857868
https://edms.icc.int/RMWebDrawer/Record/2857868
https://edms.icc.int/RMWebDrawer/Record/2857868
https://edms.icc.int/RMWebDrawer/Record/2857868
https://edms.icc.int/RMWebDrawer/Record/2857661
https://edms.icc.int/RMWebDrawer/Record/2857661
http://defence.icc.int/team/D32/Shared%20Documents/3.%20Filings/3.5.%20Drafts/Defence%20Closing%20Brief/KEN-OTP-0159-1803-R01
https://edms.icc.int/RMWebDrawer/Record/2857661
https://jem.icc.int/Ringtail/114/Home/DocumentLink?caseName=ICC_0109_0120&documentId=KEN-OTP-0159-1803-R01
https://edms.icc.int/RMWebDrawer/record/2827301
https://edms.icc.int/RMWebDrawer/record/2827301
https://jem.icc.int/Ringtail/114/Home/DocumentLink?caseName=ICC_0109_0120&documentId=KEN-OTP-0159-0986-R01
https://edms.icc.int/RMWebDrawer/Record/2857868

|CC-01/09-01/20-332-Red 21-06-2022 68/116 EC T

139. There is no reliable evidence that [REDACTED] offered P-0274 a bribe to locate P-
0356.818 Other than his word,!° there is no proof that [REDACTED] called P-0274 and
offered him 1,000,000 KSh to contact P-0356, such as call data records. P-0274 changed
his phone many times and threw away his SIM cards.??° Given that the OTP did not call
[REDACTED] as a witness, none of the hearsay evidence P-0247 provides concerning him
can be tested. Aside from there being no reliable evidence that Mr. Gicheru had any
association with [REDACTED], there is no evidence that the OTP attempted to interview
[REDACTED] and/or searched for information that could corroborate P-0274’s
evidence.®?! No other evidence was adduced to show that [REDACTED] contacted P-0274
and offered him a bribe.

140. In sum. Considering P-0274’s plan with [REDACTED] to get out of Kenya, his give-
and-take transactional relationship with the OTP, and his lie about meeting Mr. Gicheru,
P-0274 is unreliable. No reasonable Trial Chamber would rely on P-0274 to make any
findings of fact.

I. [REDACTED] (“P-0739”)
141. P-0739 was an OTP witness in the Ruto and Sang case.®?2 He provided statements to
the [REDACTED].82®> He also provided various statements to OTP investigators
concerning the PEV and testified before Trial Chamber V between [REDACTED].8%4

142. Between [REDACTED], the OTP interviewed P-0739 seven times, for a period of ten
days, for 16 hours and 40 minutes, generating 489 pages of evidence.®? In July 2014, the
OTP re-interviewed him for a period of five days, for 28 hours, generating 761 pages of
evidence.®?® Prior to his testimony in the Gicheru case, the OTP proofed him for a period
of 11 days, for 78 hours, during which time the OTP refreshed his memory with the various

statements he provided.8?’

818 Contra ICC-01/09-01/20-220-Conf, para. 324.

819 T-058, p. 59, lines 1-17.

820 T-059, p. 29, line 21 to p. 30, line 7.

821 See infra, para. 190.

822 T7-066, p. 11, lines 15-18.

823 7-067, p. 69, line 11 to p. 70, line 20.

824 T-066, p. 11, lines 19-24. See also ICC-01/09-01/20-260-Conf, para. 20.
8257-068, p. 14, lines 20-25.

826 T-067, p. 60, line 18 to p. 61, line 2.

827 T-067, p. 72, line 24 to p. 73, line 3; KEN-OTP-0160-1699.
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143. Inthe Ruto and Sang case, the leading Prosecuting lawyer for the OTP, Anton Steynberg
“[REDACTED].”®?8 Judge Fremr of the Ruto and Sang Trial Chamber, Judge Eboe-Osuiji
concurring,®? similarly found that [REDACTED].8%

P-0739’s relationships with other witnesses
144. P-0739 is good friends with [REDACTED], knowing him since 2000.28% He is
[REDACTED]’s neighbor, having served as [REDACTED].8% From [REDACTED], he
was in the [REDACTED].8% He was also neighbors with [REDACTED].834

What the OTP claimed it would establish through P-0739
145. The OTP claims that [REDACTED] brought P-0739 to a meeting with Mr. Gicheru,

who paid him to withdraw as an OTP witness in the Ruto and Sang case.®® It submitted P-

0739’s evidence would corroborate other witnesses’ evidence in establishing that:

a. There was a common plan that encompassed identifying OTP witnesses and
offering and/or paying financial benefits in order to induce witnesses to withdraw,

refuse to cooperate or cease cooperating with the OTP, and/or recant.8%®

b. The common plan members included Mr. Gicheru (a manager),®®’ [REDACTED]
(an intermediary),®® YEBEI (an intermediary),®® and [REDACTED] (an

associate).840

c. Mr. Gicheru made an essential contribution to the common plan by: (i) promising
and/or paying financial benefits to intermediaries and associates;3*! (ii) negotiating
bribes to recant evidence;®*? and (iii) acting as a conduit for the payment of

bribes.843

P-0739 is incapable of belief

828 |CC-01/09-01/11-2027-Red-Corr, [REDACTED].

829 |CC-01/09-01/11-2027-Red-Corr (Reasons of Judge Eboe-Osuji), para. 1.
830 |CC-01/09-01/11-2027-Red-Corr, [REDACTED]; T-068, p. 90, line 12 to p. 91, line 7.
831 T-066, p. 22, lines 9 to 21.

832 T-066, p. 36, lines 13-21.

833 T-067, p. 3, line 23 to p. 5, line 22.

834 T-066, p. 98, lines 15-19.

835 |CC-01/09-01/20-220-Conf-AnxB1, p. 10, para. 3.

836 [REDACTED].

837 [REDACTED].

83 [REDACTED].

839 [REDACTED].

840 [REDACTED].

841 [REDACTED].

82 [REDACTED].

843 [REDACTED].
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146. P-0739 is incapable of belief. He admitted to OTP investigators that all of his evidence
in the Ruto and Sang case from 2010 to 2013 was false and that he had no purpose to prove
in the Ruto and Sang trial. [REDACTED)]. He lied about his [REDACTED], preparing an
affidavit for [REDACTED], and approaching P-0019 at Mr. Gicheru’s request. He had no
telephone contacts with Mr. Gicheru. There is no proof he ever received money from Mr.

Gicheru.

147. P-0739 admitted to investigators that all his evidence in Ruto and Sang case from
2010 to 2013 was false.®** When P-0739 was reinterviewed in 2014, he explained to
investigators how he crafted his story by connecting facts he heard to his own inventions.34°

For example:

a. P-0739 lied in his statements to the [REDACTED]. P-0739 explained to the
investigators that after he heard that the government had a plan to compensate PEV
victims, he met with [REDACTED] to “cook some story” so that RUTO would be
imprisoned.®*® [REDACTED] told P-0739 that people from the [REDACTED]
were coming and told him to speak with them to discuss property he lost at the time
and to provide a statement,®’ which P-0739 did.?*® A short time later, he got a
phone call from a [REDACTED].8* [REDACTED] for P-0739 to say that he saw
RUTO distributing guns and gas,®° and for him to look for a way of introducing or
mentioning about weapons and connecting them to RUTO’s allies.®! Accordingly,
P-0739 told the [REDACTED] - individuals connected to RUTO — bringing gas.®*2

P-0739 confirmed that all of this was false.8>3

b. P-0739 lied in his statement to the [REDACTED]. P-0739 explained to
investigators that based on his statement he gave [REDACTED],®** he made a
another statement at the [REDACTED],®® which a lawyer presented to the
[REDACTED].®® When investigators requested him to go over this statement and

84 T7-067, p. 80 line 2 to p. 82, line 15, specifically p. 82, lines 2-15.
845 T-067, p. 84, lines 6-23.

846 T-067, p. 75, line 17 to p. 76, line 12.

847 T-067, p. 77, lines 16-22.

848 T-067, p. 79, lines 8-25.

849 T-067, p. 80, lines 8-25.

80 T-067, p. 81, lines 10-24.

81 T-067, p. 83, lines 2-23.

852 T-067, p. 83, lines 2-23.

853 T-067, p. 83, line 24 to p. 84, line 23, p. 85, lines 1-22.
84 T-067, p. 88, lines 14-22.

85 T-067, p. 86, line 8 to p. 88, line 7.

8% T-067, p. 88, line 25 to p. 89, line 5.
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mark “invented” or improvised portions in highlights,®®’ he admitted that he
invented the portion about guns in RUTO’s house,®® that he did not see guns at
RUTO’s house (and that the sketches he drew are guns that could be seen on the
street),®° and that he wanted to connect the gas tanks to the burning of the church
in [REDACTED]® (of which he knew nothing about, other than the church had
been burned).®5! He expanded the story about guns and gas cylinders into seven
paragraphs when providing his OTP statement of [REDACTED] July 2010.852

c. P-0739 lied in his July 2010 statement to the OTP. In going over his
[REDACTED] July 2010 statement with investigators,®2 P-0739 admitted that
paragraph 117 of the statement concerning “war cries” was false and that he
expected the OTP investigators to ask him questions concerning this.?®* He also
admitted that paragraph 118 of his statement concerning demolishing, burning, and
destruction of [REDACTED] houses, property, and food was false, explaining that
it was inconsistent with his previous statements in which he said it would be
difficult for him to go out due to the violence.®® “[I]f you see this particular
statement it does not match with what | had told them previously, because | told
them that it was very difficult for me to go out, because of the violence. Now, in this
statement, [I am] saying that I saw people gathering at the ground, so this doesn’t
match with what I had told them before....”®® He wondered why the OTP
investigators did not catch his lies.®®” The investigator responded: “We haven’t had
a lot of people coming to us specifically to lie about a lot of things.”®®® While he
initially testified that he had no intention of testifying before the ICC and that his
plan was to file an asylum application,®®° he pivoted and changed his answer after
the Trial Chamber asked him to clarify and became evasive when Counsel revisited

the question.®™

857 T-067, p. 89, line 7 to p. 90, line 11.
8% T-067, p. 91, lines 17-25.

89 T-067, p. 92, lines 5-23.

80 T-067, p. 93, line 17 to p. 94, line 14.
81 T-067, p. 93, line 17 to p. 94, line 16.
82 T-067, p. 93, lines 8-16.

83 T-068, p. 6, line 3 to p. 10, line 14.
864 T7-068, p. 6, line 14 to p. 8, line 3.

885 7-068, p. 8, line 4 to p. 9, line 2.

86 T-068, p. 8, lines 20-25.

867 7-068, p. 9, line 3 to p. 10, line 1.

88 T-068, p. 9, line 3 to p. 10, line 1.

869 7-068, p. 10, lines 2-14.

870 T-068, p. 10, line 9 to p. 14, line 5.

No. 1CC-01/09-01/20 71/116 21 June 2022


https://edms.icc.int/RMWebDrawer/Record/2866163
https://edms.icc.int/RMWebDrawer/Record/2866163
https://edms.icc.int/RMWebDrawer/Record/2866163
https://edms.icc.int/RMWebDrawer/Record/2866163
https://edms.icc.int/RMWebDrawer/Record/2866163
https://edms.icc.int/RMWebDrawer/Record/2866163
https://edms.icc.int/RMWebDrawer/Record/2860024
https://edms.icc.int/RMWebDrawer/Record/2860024
https://edms.icc.int/RMWebDrawer/Record/2860024
https://edms.icc.int/RMWebDrawer/Record/2860024
https://edms.icc.int/RMWebDrawer/Record/2860024
https://edms.icc.int/RMWebDrawer/Record/2860024
https://edms.icc.int/RMWebDrawer/Record/2860024
https://edms.icc.int/RMWebDrawer/Record/2860024

|CC-01/09-01/20-332-Red 21-06-2022 72/116 EC T

148. P-0739 admitted that he had “no purpose to prove” in the Ruto and Sang trial. When
confronted with Trial Chamber V’s assessment of his evidence in the Ruto and Sang case
—I.e., that he was incapable of belief — P-0739 stated: “it might happen that there’s nothing

because | had no purpose to prove.”8"

149. [REDACTED].  [REDACTED];®”?  [REDACTED]¥®  [REDACTED].8%
[REDACTED].®8 [REDACTED],8”6 [REDACTED].87

150. P-0739 lied about being forced to give [REDACTED]. In 2013, after he had been
[REDACTED] and after [REDACTED],®"® P-0739 appeared in a [REDACTED], in which
he made accusations against the OTP and complained about his treatment in
[REDACTED].8® Claiming that [REDACTED] was done under pressure, P-0739 was
evasive and refused to answer questions in cross-examination concerning the
[REDACTED].28 When asked whether some statements [REDACTED] could be true —
for instance, that “it [REDACTED].%! Despite P-0739’s denial that he organized
[REDACTED] shows that P-0739 was lying: (a) he brought his papers that his lawyer
[REDACTED] gave him [REDACTED];%? (b) he [REDACTED];%* and (c) he explained
how he was [REDACTED].% Through the [REDACTED], P-0739 was making good on

his threats to the OTP to go public with his ICC cooperation issues and “clear his name.’8®

151. P-0739 lied about [REDACTED] for [REDACTED]. In his [REDACTED] July 2014
interview, P-0739 claimed that [REDACTEDY] drafted an affidavit, sent it to him by email
and that he printed it out, scanned it, [REDACTED], and sent it back to the lawyers by

email.®7 In his Ruto and Sang testimony, he claimed that he signed a plain sheet of paper

871 T-068, p. 90, line 12 to p. 91, line 7.

872 T7-067, p. 7, line 12 to p. 10, line 14.

873 T-067, p. 10, line 15 to p. 12, line 15; KEN-OTP-0149-0036.

874 T-067, p. 20, line 1 to p. 22, line 11; KEN-OTP-0148-0121, p. 0121.

875 T-067, p. 22, line 14 to p. 24, line 17; KEN-OTP-0106-0427.

876 T-067, p. 33, line 13 to p. 34, line 7.

877 7-067, p. 33, line 13 to p. 34, line 21. [REDACTED].

878 KEN-OTP-0116-0187-R01, paras. 21-22. T-068, p. 64, lines 3-20.

879 T-068, p. 24, line 7 to p. 46, line 8. KEN-D09-0045-0309; KEN-D09-0045-0017 (not uploaded into Nuix).

80 T-068, p. 34, lines 2-19, p. 35, lines 20-22, p. 38, lines 7-9, p. 40, lines 13-16.

81 T-068, p. 34, lines 2-17.

82 T-068, p. 42, line 22 to p. 46, line 8.

83 T-066, p. 66, line 11 to p. 67, line 22.

884 T-068, p. 24, line 7 to p. 26, line 16; KEN-D09-0045-0309, p. 0319, line 278 to p. 0320, line 301; KEN-D09-
0045-0017, from timestamps 21:43 to 23:56.

85 T7-068, p. 31, line 8 to p. 32, line 16; KEN-D09-0045-0309, p. 0322, line 359 to p. 0323, line 400; KEN-D09-
0045-0017, from timestamps 28:53 to 32:34.

886 T-067, p. 15, lines 10-17, p. 17, line 21 to p. 18, line 7; T-068, p. 42, line 22 to p. 45, line 2; KEN-OTP-0105-
0138-R01, p. 0139.

87 T-068, p. 55, line 20 to p. 57, line 8.
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and not an affidavit.28 During cross-examination in this case, he tried to “repeat[] what
[he] said in the other case,” claiming that the 2014 interview “is a lie,” despite the fact that
it was audio-recorded.®®® While he initially claimed that [REDACTED] lied when
[REDACTED],®® he later admitted — after being shown documentation — that the
information concerning [REDACTED] could have only come from him 8!

152. P-0739 lied about approaching P-0019 at Mr. Gicheru’s request. In direct
examination, P-0739 testified that he attended a meeting at [REDACTED], where: (a) he
saw [REDACTED] seated with a laptop,3®? and (b) at Mr. Gicheru’s request, he contacted
P-0019, who “[REDACTED].”8% In his 2014 interview, P-0739 could not draw the inside
of [REDACTED],®* never mentioned seeing [REDACTED] working on a laptop
[REDACTED],®® and claimed that he only spoke with [REDACTED] about family
matters (as he testified in Ruto and Sang).8% The new details in his testimony were due to
his developing memory:8%7 he understood from the OTP investigators that if he learned new

details after making his statements, that he should include them in his testimony.5%

153. P-0739 had no telephone contacts with Mr. Gicheru. While P-0739 testified that Mr.
Gicheru called him on the telephone,®®® [REDACTED]*® — [REDACTED].%

154. There is no proof that P-0739 ever received money from Mr. Gicheru. When
questioned about his finances, P-0739 testified that: (a) [REDACTED];%? (b)
[REDACTED]);*® and (c) that [REDACTED]** — [REDACTED].*® He acknowledged

57, lines 9-19, p. 58, lines 10-22.
57, line 14 to p. 58, line 6.

62, lines 7-25.

64, lines 3-20.

59, line 12 to p. 60, line 2.

94, line 21 to p. 95, line 5.

73, line 8 to p. 74, line 14.

74, line 24 to p. 75, line 18.

76, lines 1-25, p. 78, line 1 to p. 79, line 1.

, p. 78, line 1 to p. 79, line 1.

8% T-068, p. 66, line 8 to p. 68, line 4. P-0739 also included other “details” that he did not include in his 2014
interviews, for example, that he received money together with [REDACTED]. See T-068, p. 79, line 15 to p. 80,
line 2.

88 T-068
89 T-068
80 T-068
81 T-068
82 T-066,
83 T-066
84 T-068
85 T-068
8% T-068
87 T7-068

CTCTOTTT T TTTTD

89 T-066, p. 55, lines 16-24.

90 T-068, p. 92, line 10 to p. 93, line 14: “[REDACTED]” KEN-OTP-0148-0986. [REDACTED].
91 T-068, p. 81, line 21 to p. 82, line 20.

92 T-068, p. 83, line 2 to p. 85, line 11.

93 T-068, p. 85, line 12 to p. 86, line 12.

%4 T-068, p. 86, line 13 to p. 88, line 7.

95 T-068, p. 88, line 8 to p. 90, line 11.
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that there is no evidence to show that he ever received 2,000,000 KSh from Mr. Gicheru.%®
P-0739’s financial situation in June 2014 was known to investigators, yet none of them
bothered to check his financials against his claim that he received 2,000,000 KSh from Mr.

Gicheru.%%’

There is no reliable evidence that Mr. Gicheru corruptly influenced P-0739
155. There is no reliable evidence that [REDACTED] took P-0739 to meet Mr. Gicheru,
who paid him to withdraw as an OTP witness. P-0739 withdrew from the ICC on his own
accord due to the issues he faced [REDACTEDY] by drafting letters of withdrawal in 2012

and 2013.%% Other than his word, there is no proof that P-0739 ever met Mr. Gicheru,%®
910

that he ever had any telephone contacts with Mr. Gicheru,”*" or that he ever received money
from Mr. Gicheru.%'! Considering that the OTP did not call P-0015 as a witness, none of
P-0739’s hearsay evidence concerning P-0015 can be tested. No other evidence was
adduced to show that P-0015 took P-0739 to Mr. Gicheru who paid him to withdraw as an

OTP witness.

156. P-0739 does not assist in establishing the OTP’s claims concerning the common plan,
its members, or the alleged contributions of Mr. Gicheru. P-0739 lied on numerous
occasions to Kenyan organizations, to the OTP, and to this Trial Chamber.%'? He also
demanded that the Trial Chamber rescind his testimony unless he is relocated.?'® There is
also no evidence corroborating his claims of being corruptly influenced by Mr. Gicheru.
Thus, contrary to what the OTP expected to achieve with this witness, P-0739 does not
provide useful information about or assist in establishing the OTP’s claims that: (a) there
was a common plan; (b) that the common plan members included Mr. Gicheru,
[REDACTED]; or (c) that Mr. Gicheru made any contributions, let alone essential ones, to

the common plan.®* These claims will be addressed in more detail in Section V(B).

96 T-068, p. 88, line 25 to p. 90, line 11. While P-0739 claimed that there was no proof of money received because
[REDACTED] transfers (of which there is also no proof). T-068, p. 53, lines 17-20, p. 90, lines 4-11; KEN-OTP-
0148-0986.

%07 T-068, p. 85, line 12 to p. 89, line 15.

%8 T-067, p. 29, line 7 to p. 30, line 8; KEN-OTP-0103-3297; T-066, p. 15, line 10 to p. 18, line 5; KEN-OTP-
0116-0254.

99 T-066, p. 69, line 3 to p. 70, line 10, p. 72, line 3 to p. 75, line 19.

910 T-068, p. 81, line 21 to p. 82, line 20.

911 T-068, p. 83, line 2 to p. 90, line 11.

912 See supra, para. 153.

913 T-068, p. 3, line 2 to p. 4, line 2.

914 |CC-01/09-01/20-220-Conf, para. 33, fn. 65, para. 36(i), fns. 73, 76, 77, para. 82, fn. 243, para. 49(c), fns. 140,
142, 143, para. 49(f), fn. 146.
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157. In sum. Considering P-0739’s admission that all of his evidence in the Ruto and Sang
case was false, his admission to having no purpose to prove in the Ruto and Sang trial, his
[REDACTED], his lies about being forced to do [REDACTED], his lies about preparing
an affidavit for [REDACTED], his lies about approaching P-0019, and his lack of
telephone contacts with Mr. Gicheru and proof of receiving money from Mr. Gicheru, P-
0739 is unreliable. No reasonable Trial Chamber would rely on P-0739 to make any

findings of fact.

J. [REDACTED] (“P-0730”)

158. P-0730 was the Senior OTP Investigation Team Leader in the Article 70 case arising
out of the Ruto and Sang case from May 2013 to April 2015.9%° At the request of the Ruto
and Sang OTP team, P-0730 prepared a solemn declaration in April 2015 detailing the
conduct of the Article 70 investigations — including the investigation steps taken, the nature
of the evidence gathered, and the results of analysis performed on such evidence and data®®
—which was based on reports and evidential products offered by other OTP investigators.®*’
The purpose of the solemn declaration was to support the OTP’s request to admit the prior
recorded testimony of recanting witnesses under Rule 68 in the Ruto and Sang case;**® it
was not submitted by the OTP as evidence or admitted as such.®® Despite having
represented his solemn declaration as true, accurate, and complete,®?° P-0730 spent several
hours reviewing his declaration and pouring over the 269 documents that were provided to
him in advance of his six-hour and 49-minute proofing session with the OTP in the Gicheru

case.%1

What the OTP claimed it would establish through P-0730
159. The OTP claims P-0730’s evidence would establish that: (a) there were obstacles

encountered during the OTP’s investigation, which required investigators to adapt their
investigative methods; and (b) there was a pattern of interference identified in the course

of the Article 70 investigation.%??

P-0730 is unreliable

915 T-061, p. 4, lines 4-9, p. 7, line 21 to p. 9, line 6, p. 11, lines 13-15; KEN-OTP-0159-2039, p. 2044-45.

916 KEN-OTP-0159-0884, para. 7.

917 KEN-OTP-0159-0884, para. 11.

918 T-061, p. 4, lines 10-14; KEN-OTP-0159-0884, para. 6.

919 |CC-01/09-01/20-194, para. 13, ICC-01/09-01/11-1866-Conf + Annexes. The Defence does not have access to
the confidential version of these filings. See also ICC-01/09-01/11-1938-Conf-Corr.

920 KEN-OTP-0159-0884, paras. 2, 9.

921 T-061, p. 53, line 11 to p. 55, line 12; KEN-OTP-0160-1651; KEN-OTP-0160-1628.

922 |CC-01/09-01/20-220-Conf-AnxB1, p. 8.
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160. P-0730is unreliable. The majority of his solemn declaration is effectively a compilation
of reports written (not always contemporaneously) by other OTP investigators, based,
primarily, on unreliable hearsay evidence. He is a partial OTP employee, vested in a pro-
conviction outcome, which, to some extent, may explain certain reckless

misrepresentations along with well-rehearsed scripted answers during cross-examination.

161. The majority of P-0730’s solemn declaration is based on unreliable hearsay evidence
collected by other OTP investigators. But for interviewing [REDACTEDY], P-0730 did not
go on missions to personally conduct or assist in conducting witness interviews since he
was conducting inquiries in the field in other situations.®?® Other than the first seven pages
of his solemn declaration, which relate to his involvement and recommendations and in the
Kenya Article 70 investigation, the remaining 61 pages is hearsay:®** a compilation of
reports produced by other investigators.®?> No evidence was adduced to show that the other
investigators who drafted the investigation reports were unavailable to testify to the
accuracy and truthfulness of the reports. Moreover, much of the underlying investigation
reports are hearsay: the investigators who drafted the reports P-0730 relied on were not
always the same investigators who had contact with the witnesses (and who noted the
information they learned based on their own perceptions, understanding, and memory in
the Situation Contact Management System).%®6 P-0730 admitted that many of the
witnesses’ accounts were unverified and/or unreliable, testifying that: (a) witnesses’
security concerns were not verified due to the OTP’s self-imposed policy not to investigate
in the Rift Valley;%?" (b) investigators did not seek corroboration because they could not
prove or disprove what the witnesses were saying without endangering individuals;*?® (c)
witnesses lied to OTP investigators;®?° and (d) witnesses knew that investigators were not

operating in the Rift Valley and concocted stories to pass to the OTP.%%°

93 T-061, p. 11, lines 7-12.

924 T-061, p. 44, line 9 to p. 45, line 6: “And I think I — | say at paragraph 11 that what | write in here is based on
reports and evidential products produced by other investigators ... So I am talking about hearsay.” While P-0730
claims that the first 12 pages of his report was based on his own actions, pages 7-12 concerning the “identification
of a witness interference scheme” are a summary of the investigation and evidentiary products produced by other
OTP investigators. See KEN-OTP-0159-0884, p. 0890-95.

925 T-061, p. 43, lines 8-19, p. 75, line 21 to p. 76, line 5.

926 T-061, p. 50, line 18 to p. 52, line 15.

927 T-062, p. 19, line 23 to p. 21, line 13.

98 T-062, p. 17, line 6 to p. 18, line 3.

929 T-062, p. 8, line 24 to p. 10, line 18.

930 T-062, p. 22, lines 1-14.
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162. P-0730is a partial OTP employee acting as a mere summary witness. P-0730 has been
a member of the OTP since [REDACTED] and despite having moved on to other cases,*!
he followed up with his colleagues on the Ruto and Sang OTP team on the progress of the
trial.®*2 The chronology he prepared in drafting his solemn declaration was used as the basis
for the OTP Trial Brief, with 76 of the 280 paragraphs of the solemn declaration appearing
in the OTP Trial Brief.®*® During his two-day, six-hour, and 49-minute proofing session
with the OTP - with two of his colleagues, investigators [REDACTED] and
[REDACTED], being present®™®* — he was prompted by the OTP lawyers not merely to
correct or clarify matters but to supplement his statement by adding new information.%®

By informing P-0730 that the Defence may go into certain areas, the OTP lawyers were

coaching and tailoring his testimony to fit their narrative, as opposed to providing him an

opportunity to refresh his memory.®3 P-0730 also had an agenda, delivering lengthy pre-
scripted answers: (a) he organized the points he wanted to make; (b) provided exact dates
for the information he was prepared to deliver; and (c) did not stop until he finished giving
his pre-loaded points.?*” He did not testify based on his own memory and recollection but
looked for answers in his solemn declaration that he drafted for the OTP so as to stay

consistent with the OTP’s theory of the case.%®

163. P-0730 recklessly misrepresented evidence. During the second day of the Defence’s
cross-examination, Defence Counsel put to P-0730 that many of the witnesses that he relied
on in his solemn declaration were less than candid with the OTP.% In response, P-0730
stated that he believed that the parts where witnesses were not truthful were “not
problematic in relation to the case....”%° When asked whether this was his assessment, P-
0730 agreed, providing a two-page, pre-loaded explanation, listing the evidence on which
he based his report, including “call data records ... from the Dutch authorities which show

that Mr Gicheru [was] in touch with [REDACTED] in The Netherlands.”®*! Immediately

931 KEN-OTP-0159-2039, p. 2044-45.

927062, p. 22, line 15 to p. 23, line 2.

938 T-061, p. 55, line 13 to p. 56, line 12.

934 T-061, p. 47, lines 2-16.

935 T-061, p. 64, lines 1-24, p. 73, line 10 to p. 75, line 3.

936 T-061, p. 73, line 10 to p. 75, line 3.

97 T-062, p. 5, line 20 to p. 8, line 20. His answer was pre-scripted: he organized the points he wanted to make
(“Number one, ... point 2, ... the third point ....), he provided exact dates based on documents for information he
was prepared to deliver (T-062, p. 6, lines 2, 3, 4, p. 8, line 3); he would not stop until he had finished to give his
statement (T-062, p. 6, line 16: “Sorry, I haven’t finished;” T-062, p. 7, line 5: “I have more if I can continue.”).
98 T-061, p. 10, lines 10-21, p. 31, line 24 to p. 2, line 2.

939 T-062, p. 4, line 19 to p. 5, line 1.

940 7-062, p. 5, lines 10-13.

%1 T-062, p. 5, line 20 to p. 8, line 20.
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after P-0730’s testimony, the Defence checked its databases and informed the OTP that it

could not locate any transcripts of conversations between [REDACTED] and Mr.

Gicheru.®*? After conducting due-diligence checks, the Defence wrote to the OTP,

requesting it to either disclose the call data records or correct the record.®*® On 2 April

2022, P-0730 prepared an investigation report in which he admitted that his testimony was

false, yet attempted to justify his falsehoods by pivoting with yet more, new founded, and

predictably overreaching claims to support what he said in court.*** Finding that the report

was an attempt to supplement P-0730’s testimony and was specifically produced to further

the OTP’s case strategy, the Trial Chamber rejected the admission of P-0730’s report.®*

There is no reliable evidence supporting P-0730’s claims

164. Thereisno reliable evidence that the OTP was prevented from investigating in Kenya.
While P-0730 claims that the OTP could not investigate in the Rift VValley between 2013

and 2015 because it was under the control of persons sympathetic to RUTO and SANG

and that speaking to individuals there “might result in reprisals,”®*® he admitted that the

OTP was not prevented by the Kenyan government from going into the Rift Valley®*’ and

that it was an internal policy choice from the OTP not to investigate there.®*® He also

testified that at no point did he go back to the Integrated Team Leader to request any

exception to the OTP’s self-imposed policy to verify witnesses’ claims.**® Furthermore, P-

0730 presented no concrete information justifying his claims as to the potential risks faced

by OTP staff members and witnesses from investigating in the Rift Valley, other than

invoking the disappearance of [REDACTED].%° No other evidence was adduced through

P-0730 to show that the OTP was prevented from investigating in the Rift Valley.

165. Thereis no reliable evidence that there was a pattern of witness interference for which

Mr. Gicheru should be held to account. Aside from the hearsay nature of P-0730’s solemn

declaration, he admitted that there were a number of concerns with the underlying witness

accounts and a lack of corroboration.?! P-0730 also agreed that — given that the witnesses:

(@) knew that the OTP was not operating in the Rift Valley; (b) had pre-existing

%42 |CC-01/09-01/20-321-Conf-AnxA, p. 2.
943 |CC-01/09-01/20-321-Conf-AnxA, p. 5.
944 1CC-01/09-01/20-321-Conf, para. 15.

%5 |CC-01/09-01/20-324, para. 12.

%6 T-061, p. 15, line 20 to p. 16, line 4.

%47 T-061, p. 61, lines 6-20.

948 T-061, p. 15, lines 12-19, p. 63, lines 2-19.
949 T-061, p. 63, lines 20-25.

%0 T-062, p. 21, lines 14-25.

%1 See supra, para. 161.
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relationships; (c) had unrecorded conversations unbeknownst to the OTP; and (d) had their
own agendas — it was possible that witnesses could influence each other on what to say to
the OTP in order to get into the ICC protection program,®? thus creating a fictious amalgam
of witness interference with Mr. Gicheru at its center. No other evidence was adduced

through P-0730 to show that Mr. Gicheru was involved in a pattern of witness interference.

166. In sum. Considering the hearsay and unreliable nature of P-0730’s solemn declaration,
his partiality and pro-conviction inclination, and his reckless misrepresentations with well-
rehearsed scripted answers, P-0730 is unreliable. No reasonable Trial Chamber would rely
on P-0730 to make any findings of fact.

V. THE CHARGES

A. The OTP misleads the Trial Chamber into overreaching and exceeding the
scope of the charges

167. Assuming that the OTP stands by its Trial Brief and argues (as presumed it will) for the
Trial Chamber to find that (a) alleged “associates” (BUSIENEI, KOSGEI, P-0397, P-0800,
P-0495, P-0516, P-0341, P-0015, P-0017, and KOGO) are members of the common plan
so that their acts may be attributed to Mr. Gicheru;*®® and (b) Mr. Gicheru is guilty as a
direct perpetrator under Article 25(3)(a) for Count 5%% — despite the facts and
circumstances articulated in the Pre-Trial Chamber’s confirmation decision — it would,
impermissibly, be misleading the Trial Chamber into overreaching. Plainly, the OTP: (a)
misrepresents ICC jurisprudence; (b) failed to seek an amendment of the charges; (c)
misrepresents the recharacterization procedure and failed to pursue it during the course of
the trial; (d) impermissibly attempts to turn the Trial Chamber into an Appeals Chamber to
review the Pre-Trial Chamber’s findings of facts and conclusions of law; and (e) provides
no explanation as to how Mr. Gicheru can be held responsible as a direct perpetrator for

Count 5 when the Pre-Trial Chamber expressly declined to confirm this charge.®>®

I.  Acts by the alleged associates cannot be attributed to Mr. Gicheru under
Article 25(3)(a)
168. The Pre-Trial Chamber found that the alleged associates cannot be qualified as members

of the common plan because the OTP did not demonstrate to the required standard (low as

92 T-062, p. 22, line 1 to p. 25, line 6.

958 |CC-01/09-01/20-220-Conf, paras. 39-42.

94 |CC-01/09-01/20-220-Conf, paras. 29, 233.

95 |CC-01/09-01/20-153-Conf, para. 218, fn. 560.
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it was) that they made an essential contribution in furtherance of the common plan.®% It
considered that the OTP’s evidence only showed “that each of them intervened only once
to contact and try to convince one single other witness (except for P-0800) to meet with
Mr. Gicheru or to withdraw as Prosecution witnesses,” which fall short of amounting to an
“essential contribution.”®’ Consequently, acts by the so-called (and unproved to the
requisite standard of beyond reasonable doubt) associates cannot be imputed to Mr.
Gicheru under Article 25(3)(a) of the Rome Statute.®®

169. The OTP, through its Trial Brief (and presumably in submissions to be found in its
Closing Brief), misleads and attempts to lure the Trial Chamber into overturning this
factual finding by claiming that: (a) it has not been authoritatively decided whether it is
necessary to prove that contributions of non-charged co-perpetrators meet the “essential
contribution” threshold;*° (b) the Pre-Trial Chamber erred in law in finding that an
essential contribution must be made to the common plan as a whole;*® and (c) the Trial
Chamber is free to legally characterize the associates’ contributions to the charged offences
as “essential” under Regulation 55 of the Regulations of the Court so they can be attributed
to Mr. Gicheru under Article 25(3)(a).®* In doing so, the OTP seeks to secure an

unwarranted conviction under Article 25(3)(a):
a. On Count 1: by imputing KOGO’s acts to Mr. Gicheru.%?
b. On Count 2: by imputing P-0397’s acts to Mr. Gicheru.%%®
c. On Count 3: by imputing P-0800°s%* and P-0495°s%° acts to Mr. Gicheru.%%®

d. On Count 5: by imputing P-0800’s acts to Mr. Gicheru.%®’

96 |CC-01/09-01/20-153-Conf, para. 200. See also Id., paras. 188-89, 193-94. The Pre-Trial Chamber did not find
that [REDACTED] was one of the so-called “managers” or “intermediaries,” nor did it find that he was a member
of the common plan. The Pre-Trial Chamber also did not find that [REDACTED] were members of the comon
plan.

97 |CC-01/09-01/20-153-Conf, para. 200.

98 |CC-01/09-01/20-153-Conf, para. 215.

99 |CC-01/09-01/20-220-Conf, para. 40.

%0 |CC-01/09-01/20-220-Conf, para. 40.

%1 |CC-01/09-01/20-220-Conf, para. 41.

%2 |CC-01/09-01/20-220-Conf, para. 48(e).

%3 |CC-01/09-01/20-220-Conf, para. 48(a); ICC-01/09-01/20-125-Conf-AnxD, para. 398(i).

94 |CC-01/09-01/20-220-Conf, para. 48(b); 1CC-01/09-01/20-125-Conf-AnxD, para. 416(iii).

95 |CC-01/09-01/20-125-Conf-AnxD, para. 416(iv).

%6 It is unclear whether the OTP seeks to impute P-0516’s acts to Mr. Gicheru. In paragraph 48 of 1CC-01/09-
01/20-220-Conf, he is not listed among the associates claimed to have made an essential contribution, while
paragraph 168 makes reference to the acts set out in Chapter C of ICC-01/09-01/20-125-Conf-AnxD, paragraph
416(i), which imputes to Mr. Gicheru P-0516’s alleged phone call to P-0613 on 13 May 2013.

%7 |CC-01/09-01/20-220-Conf, para. 48(b); ICC-01/09-01/20-125-Conf-AnxD, para. 455(i).
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e. On Count 7: by imputing KOSGEI’s and KOGO’s acts to Mr. Gicheru.%®®
f.  On Count 8: by imputing P-0341°s acts to Mr. Gicheru.%®°

170. The Trial Chamber should disregard these submissions. The OTP: (a) misrepresents
ICC jurisprudence; (b) failed to seek an amendment of the charges; (c) misrepresents the
recharacterization procedure, and in any event, failed to pursue it during the course of the
trial; and (d) impermissibly attempts to turn the Trial Chamber into an Appeals Chamber

to review the Pre-Trial Chamber’s findings of facts and conclusions of law.

The OTP misrepresents ICC jurisprudence in claiming that it is unnecessary to prove that

contributions of non-charged co-perpetrators meet the “essential contribution’ threshold

171. A co-perpetrator is, by definition, “one who makes, within the framework of a common
plan, an essential contribution with the resulting power to frustrate the commission of the
crime;”?"0 their individual contribution must be “such that, without it, the crime could not
have been committed or would have been committed in a significantly different way.”%"

Co-perpetration “based on joint control over the crime is the co-ordinated essential

contribution made by each co-perpetrator resulting in the realisation of the objective

elements of the crime.”%"2

172. The requirement of an “essential contribution” distinguishes co-perpetration under
Article 25(3)(a) from other forms of liability in situations where multiple people are
involved in a crime such as aiding, abetting, or otherwise assisting in the commission of a
crime under Article 25(3)(c) or contributing in any other way under Article 25(3)(d).°”®
The contribution of a “co-perpetrator” must necessarily be of greater significance than one
who aids, abets, assists, or “contributes in any other way” to the commission of a crime. %™

The Trial Chamber cannot identify the proper criminal responsibility and ascribe the

appropriate blameworthiness absent the “essential contribution” under Article 25(3)(a).®”

The OTP failed to seek reconfirmation of the charges under Article 61(9) of the Statute

98 |CC-01/09-01/20-220-Conf, para. 48(d) and (e). It is unclear whether the OTP seeks to impute BUSIENEI’s
acts to Mr. Gicheru. In paragraph 48 of the 1CC-01/09-01/20-220-Conf, he is not listed among the associates
claimed to have made an essential contribution, while paragraph 301 makes reference to the acts set out in Chapter
C of ICC-01/09-01/20-125-Conf-AnxD, paragraph 493, which imputes to Mr. Gicheru [REDACTED].

99 |CC-01/09-01/20-220-Conf, para. 48(f).

970 |CC-01/04-01/06-3121-Red, para. 469.

971 |CC-01/09-01/20-153-Conf, para. 175, quoting ICC-01/05-01/13-2275-Red, para. 820.

972 |CC-01/04-01/06-803-tEN, para. 346 (emphasis added).

978 |CC-01/04-01/06-3121-Red, para. 467; ICC-01/04-01/06-2842, para. 996.

974 |CC-01/04-01/06-2842, paras. 996-99; ICC-01/04-01/06-3121-Red, paras. 467-68.

975 |CC-01/04-01/06-3121-Red, para. 462; ICC-01/04-01/06-2842, para. 999.
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173. Article 61(9) provides the opportunity for the OTP — after the charges are confirmed but
prior to the commencement of the trial — to seek the Pre-Trial Chamber’s permission to
amend the charges. Corresponding Rule 128 sets out the procedure: the OTP must make a
written request to the Pre-Trial Chamber, notice must be given to the accused, and if the
amendments constitute additional or more serious charges, the Pre-Trial Chamber has

discretion to hold oral hearings.®’®

174. A notable example of the amendment procedure was when the OTP in Kenyatta sought
to amend the charges to re-insert factual allegations in the Document Containing the
Charges that were expressly rejected by the Pre-Trial Chamber due to insufficient
evidence.®”” Since the OTP was attempting to re-insert facts concerning “an already known
specific factual allegation for an existing charge” based on new evidence, the Pre-Trial
Chamber considered that no hearing was necessary.®”® Finding that the OTP provided the
Pre-Trial Chamber with additional evidence supporting the factual allegation and
reasonable justification for continuing its investigation beyond the confirmation hearing,

the Pre-Trial Chamber granted the OTP’s requested amendment.®”

175. Nothing prevented the OTP from going back to the Pre-Trial Chamber with additional
evidence to seek an amendment to re-insert factual allegations from its Document
Containing the Charges that were rejected by the Pre-Trial Chamber, i.e. that: (a) Busienei
was a “manager” of the common plan;*° and (b) “intermediaries,” including P-0397, P-
0800, P-0495 P-0516, and P-0341 (now charachterized as associates in the OTP Trial
Brief),%! made essential contributions to the common plan.%®? Consciously electing to
bypass the Pre-Trial Chamber, the OTP imprudently raised this issue in its Trial Brief by

requesting recharacterization.

176. With the OTP having had a full and fair opportunity to put on its case in meeting its
burden of proof beyond a reasonable doubt, and having no obstacles before it in presenting
new evidence to support these factual allegations, no excuses should be countenanced. The
OTP’s plea for the Trial Chamber to impermissibly exceed the scope of the confirmed

charges risks luring the Trial Chamber into committing reversable error. Poignantly, it

976 Rule 128(1)-(3) of the Rules of Procedure and Evidence. See also Rules 121-26.

977 |CC-01/09-02/11-700-Corr, paras. 27-28.

978 |CC-01/09-02/11-700-Corr, para. 29.

979 |CC-01/09-02/11-700-Corr, para. 38.

980 |CC-01/09-01/20-125-Conf-AnxD, para. 41(d).

91 |CC-01/09-01/20-220-Conf, para. 42.

%2 |CC-01/09-01/20-125-Conf-AnxD, paras. 42(e), 47-48. In the DCC, the OTP stated that “the evidence currently
available falls short of establishing” that [REDACTED] made essential contributions to the common plan. 1d.,
para. 43.
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highlights the OTP’s own overreach and attempt to be relieved of its burden of proof in
expecting the Trial Chamber to ignore the absence of credible, reliable, and verifiable
evidence necessary in proving beyond a reasonable doubt the allegations and charges

against Mr. Gicheru.

The OTP misrepresents the recharacterization procedure, and in any event, did not pursue

it during the course of the trial

177. Regulation 55(1) of the Regulations of the Trial Chamber provides authority to “change
the legal characterization of the facts” to “accord with the form of participation of the
accused under articles 25 and 28” so long as it does not “exceed[] the facts and
circumstances described in the charges and any amendment to the charges.”%® The Pre-
Trial Chamber’s confirmation decision defines the scope of the charges.®®* Only when a
Trial Chamber does not “overstep the factual and circumstantial framework described in
the charges,” can Regulation 55 permit any modification to the legal characterizations

ascribed to those facts.%®

178. The OTP is not seeking legal recharacterization of the charges from one mode of
liability under Article 25 to another since the Pre-Trial Chamber confirmed the charges
under Article 25(3)(a) for all counts.%® Rather, the OTP is attempting to lure the Trial
Chamber into exceeding the scope of the charges as defined by the Pre-Trial Chamber in
seeking to include factual allegations that were explicitly rejected for insufficient
evidence.®®” The OTP could have availed itself to an amendment procedure with
supporting additional evidence.®®® It consciously did not do so, obviously — if due diligence
is presumed (though not necessarily inevitable considering the nature and quality of
investigation as demonstrated herein when recounting the testimony of witnesses) —
because there is no additional supporting evidence. The OTP’s failure to follow the
applicable procedure and attempt to introduce factual allegations through the back door is,
yet again, indicative of the OTP’s wholesale attempt to get the Trial Chamber to look

beyond the inadequacies of its case to wrongly secure a conviction.

983 Regulation 55(1) of the Regulations of the Court. See also Rome Statute, Art. 74(2).

94 |CC-01/05-01/08-3343, para. 32; 1CC-01/09-01/20-153-Conf, para. 24; 1CC-01/12-01/18-1562-Red, paras. 4,
92; 1CC-01/04-01/06-3121-Red, para. 124.

95 |CC-01/04-01/07-3319-tENG/FRA, paras. 10-11.

986 |CC-01/09-01/20-153-Conf, p. 78-81.

97 |CC-01/09-01/20-153-Conf, para. 200.

98 See supra, paras. 173-176.
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179. Furthermore, the OTP did not pursue recharacterization during the trial. In a three-
paragraph contemplative bid in its Trial Brief, the OTP mused of providing notice of
possible recharacterization.?°® Yet at no point during or after the trial did the OTP request
recharacterization. By contrast, the OTP in Ruto and Sang, which included the Senior Trial
Lawyer in this case, repeatedly requested the Trial Chamber to provide notice of possible
legal recharacterization at multiple junctures: on 3 July 2012 (prior to the commencement
of the trial), on 12 August 2013, and during a status conference on 19 August 2013,%° prior

to the Trial Chamber providing such notice on 12 December 2013.%

180. The OTP’s failure to raise recharacterization in this case at this late stage in the
proceedings should be treated as abandoned. Although recharacterization may be done “at
any time during the trial,”® jurisprudence establishes that notice of possible
recharacterization should “be given as early as possible.”%® Notably, the Trial Chamber
has not given any such notice or an opportunity for the Defence to address any possible

legal recharacterization through written or oral submissions.

The OTP impermissibly attempts to turn the Trial Chamber into the Appeals Chamber

181. Neither the Rome Statute, the Rules of Procedure and Evidence, nor the Regulations of
the Court grant the Trial Chamber authority to review the Pre-Trial Chamber’s findings of
facts or conclusions of law.®** This authority is vested solely in the Appeals Chamber
pursuant to Article 82 of the Statute.®®® Now that the Appeals Chamber has spoken on the
applicability of Provisional Rule 165, no interlocutory appeals under Article 82 are
permissible®®® — a position the OTP not only vigorously argued when seeking to have Mr.
Gicheru’s appeal against the confirmation decision summarily dismissed,®®’ but also

acknowledged it in its Trial Brief.%®

182. The OTP knew from the deliverance of the confirmation decision that any modifications
to the facts as found by the Pre-Trial Chamber would be a non-interlocutory appealable
issue that must be “reserved for any final appeal under article 81 of the Trial Chamber’s

judgment on the merits.”%% Were to now seek recharacterization — as the OTP’s Trial Brief

99 |CC-01/09-01/20-220-Conf, paras. 39-41.

90 |CC-01/09-01/11-1122, paras. 1, 6, 7.

91 |CC-01/09-01/11-1122.

992 Regulation 55(2) of the Regulations of the Court.

993 |CC-01/04-01/07-3363, para. 24; ICC-01/09-01/11-1122, para. 27.
994 |CC-01/04-168, para. 35. See ICC-01/09-01/20-158, paras. 5-7.
9% See Rome Statute, Art. 82(1)(d).

9% |CC-01/09-01/20-107, para. 112.

997 |CC-01/09-01/20-158, para. 3.

9% |CC-01/09-01/20-220-Conf, para. 41.

999 |CC-01/09-01/20-158, para. 3.
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suggest and as is anticipated will be argued by the OTP in its Closing Brief — would be
nothing short of a naked attempt to circumvent the process — effectively requesting the
Trial Chamber to act as a second instant court to amend the Pre-Trial Chamber’s findings
of fact and expand the scope of the facts well beyond what was confirmed by the Pre-Trial
Chamber.

183. Any attempts by the OTP to have the Trial Chamber usurp the functions of the Appeals
Chamber, abandon its function to strictly adhere to the procedure and jurisprudence, and
to go off on a frolic for the benefit of the OTP’s case after the Pre-Trial Chamber has
spoken, should be rejected. To do otherwise would amount to a denial of Mr. Gicheru’s

fair trial rights and an error of law.

ii.  Mr. Gicheru cannot be held responsible as a direct perpetrator for Count 5

184. “[C]ontrary to what the Prosecutor request[ed],” the Pre-Trial Chamber expressly
declined to confirm the charge of direct perpetration under Article 25(3)(a) of the Statute
for Count 5.19%° Nevertheless, the OTP Trial Brief seeks to hold Mr. Gicheru responsible

as a direct perpetrator under Article 25(3)(a) for Count 5.1%%*

185. The Pre-Trial Chamber’s confirmation decision defines the scope of the charges.'%% The
ICC’s procedural architecture is such that the OTP formulates the charges,'%% the Pre-Trial
Chamber confirms the charges,'®* and the Trial Chamber convicts or acquits, based on
“the facts and circumstances described in the charges and any amendment to the
charges”19% To allow a trial on charges that were expressly denied by the Pre-Trial
Chamber, or otherwise unconfirmed, would defeat the purpose of having the Pre-Trial
Chamber “ensure that there is a case worthy of trial and to define the parameters of the

subject matter of that trial.”10%

186. The Trial Chamber should reject the charge of direct perpetration under Count 5 given
that this charge was expressly rejected by the Pre-Trial Chamber. While the inclusion of
this charge may have been due to sloppiness in failing to delete a paragraph that was copy

pasted from the OTP’s Document Containing the Charges, it cannot be excluded that this

1000 1CC-01/09-01/20-153-Conf, para. 218, fn. 560.

1001 |CC-01/09-01/20-220-Conf, paras. 29, 233.

1002 |CC-01/05-01/08-3343, para. 32; ICC-01/09-01/20-153-Conf, para. 24; 1CC-01/12-01/18-1562-Red, paras. 4,
92; 1CC-01/04-01/06-3121-Red, para. 124.

1008 Rome Statute, Art. 61(3)(a).

1004 Rome Statute, Art. 61(7); 1CC-01/09-01/20-153-Conf, para. 24.

1005 Rome Statute, Article 74(2). See ICC-01/05-01/08-3636-Anx2, para. 19 (separate opinion of Judge Morrison
and Van den Wyngaert).

1006 |CC-01/12-01/18-1562-Red, para. 92; 1ICC-01/04-01/06-3121-Red, para. 124.
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is a deliberate attempt by the OTP to mislead the Trial Chamber into exceeding the scope

of the charges.

B. Mr. Gicheru was not a member of any common plan
187. There is no reliable evidence that Mr. Gicheru was a member of any common plan to
identify, locate, and corruptly influence OTP witnesses. There is no reliable evidence
linking Mr. Gicheru to any of the events, to any of the so-called “managers,”
“intermediaries” or “associates,” to any of the witnesses (other than P-0397), or to any of
the advocates who prepared affidavits for withdrawing witnesses. It is not the Defence’s

burden to disprove unsupported OTP claims with evidence to the contrary.

188. Mr. Gicheru was not associated with and/or a supporter of RUTO.1%7 The OTP relies
on P-0397’s and P-0800’s statements (in which they claim that Mr. Gicheru told them he
was a close friend of RUTO and attended Kapsabet High School together),1%% a Kapsabet
High School alumni magazine for 2015,°%° the analysis report [REDACTED],*'? public
source information concerning RUTO’s telephone number,’®! and the affidavit Mr.
Gicheru prepared for P-0015.1%*2 P-0397 and P-0800 are unreliable®*® and their claims that
Mr. Gicheru told them are untestable hearsay.'%** The alumni magazine does not show that
Mr. Gicheru and RUTO were at school together or were ever associated.'® While the
analysis report on [REDACTED] claims that Mr. Gicheru had [REDACTED],%%
[REDACTED] on which the analysis report is based®’ does not contain the
[REDACTED].218 P-0015’s affidavit only shows that Mr. Gicheru prepared an affidavit
for P-0015 on 7 February 2013.1°%® No other evidence was adduced to show that Mr.

Gicheru was associated with and/or a supporter of RUTO.

1007 Contra 1CC-01/09-01/20-220-Conf, para. 37(a).

1008 |CC-01/09-01/20-220-Conf, para. 37(a), citing KEN-OTP-0159-1309-R01, p. 1313; KEN-OTP-0135-0113, p.
0019, lines 192-202.

1009 1CC-01/09-01/20-220-Conf, para. 37(a), citing KEN-OTP-0159-1647, p. 1667.

1010 1CC-01/09-01/20-220-Conf, para. 37(a), citing KEN-OTP-0160-0699.

1011 1CC-01/09-01/20-220-Conf, para. 37(a), citing KEN-OTP-0159-1638 (based on information obtained from
MZALENDO); KEN-OTP-0160-0661.

1012 1CC-01/09-01/20-220-Conf, para. 37(a), citing KEN-OTP-0116-0206.

1013 See supra, paras. 20, 23-30, 77-86.

1014 KEN-OTP-0159-1309-R01, p. 1313 (P-0397 claims that Mr. Gicheru told him that RUTO was his friend and
they went to Kapsabet High School); KEN-OTP-0135-0113, p. 0019, lines 192-202 (P-0800 claims that Mr.
Gicheru told him that he went to Kapsabet Boys School).

1015 As the OTP acknowledges in footnote 90 of the ICC-01/09-01/20-125-Conf-AnxD, [REDACTED].

1016 KEN-OTP-0160-0699, p. 0700.

1017 KEN-OTP-0160-0699, p. 0699.

1018 KEN-OTP-0160-0043. [REDACTED].

1019 KEN-OTP-0116-0206.
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189. Mr. Gicheru was not associated with and/or in contact with SIMATWO for illicit

purposes.’920 The OTP relies on public source information,®?! media reports,'%?? hearsay
statements from [REDACTED]'%# and [REDACTED],!* and the analysis report
[REDACTED].19%5 The public sourced information showing that SIMATWO was the head
of the board of directors for AMACO Insurance in 2021%%6 and media reports claiming
that RUTO has close connections to AMACO Insurance are irrelevant. These documents
neither provide any verification for the assertions that SIMATWO was the head of the
board of directors of AMACO during the relevant period nor that RUTO was a major
shareholder of AMACO insurance. These documents also do not make any fact in the
Confirmation Decision more or less probable. [REDACTED] are unreliable'®?” and their
hearsay evidence does not support any conclusion that SIMATWO was “an eye for
RUTO.”192 The analysis report on [REDACTED] does not show that Mr. Gicheru and
SIMATWO were in contact during the relevant period, that the telephone number was used
for the purposes claimed by the OTP, or that it was unrelated to Mr. Gicheru’s work as a
lawyer or government official.1%*° [REDACTED].}%*° Aside from the lack of any reliable
evidence supporting the OTP’s claim that Mr. Gicheru was associated with SIMATWO for
illicit purposes, there is no evidence that the OTP ever attempted to interview him. No

reliable evidence was adduced to show that Mr. Gicheru was associated with and/or in

contact with SIMATWO for illicit purposes.

190. Mr. Gicheru was not associated with and/or in contact with MAIYO.1%! The OTP

relies on [REDACTED]’s, %2 [REDACTED]’s,°® [REDACTED]’s,1%%
[REDACTED]’s'%% statements, a media article dated [REDACTED] 2010,'%% and

and
the

analysis report [REDACTED].}®®" [REDACTED]’s hearsay statements claiming that

1020 Contra 1CC-01/09-01/20-220-Conf, para. 37(b).
1021 1CC-01/09-01/20-220-Conf, para. 37(b), citing KEN-OTP-0159-1731.

1022 1CC-01/09-01/20-220-Conf, para. 37(b), citing KEN-OTP-0159-1779; KEN-OTP-0159-1735; KEN-OTP-

0159-1780; KEN-OTP-0159-1740.

1023 1CC-01/09-01/20-220-Conf, para. 37(b), citing KEN-OTP-0150-0255-R01, paras. 15, 44, 53.

1024 1CC-01/09-01/20-220-Conf, para. 37(b), citing KEN-OTP-0159-0986-R01, para. 55 (not admitted).
1025 KEN-OTP-0160-0699.

1026 KEN-OTP-0159-1731 is a screenshot from AMACO Insurance’s website downloaded on 9 March 2021.
1027 See supra, paras. 113-118. [REDACTED].

1028 [REDACTED].

1029 KEN-OTP-0160-0699.

1030 KEN-OTP-0160-0043, at 4265-6.

1031 Contra 1CC-01/09-01/20-220-Conf, para. 37(c).

102 [REDACTED].

1033 [REDACTED].

1034 [REDACTED].

1035 [REDACTED].

1036 KEN-OTP-0047-0098.

1037 KEN-OTP-0160-0699.
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MAIYO was the chairman of the Constituencies Development Fund and was one of
RUTOQO’s closest allies do not support any connection between Mr. Gicheru, MAIYO, or
RUTO.1%% Aside from relating to facts outside the scope of the charges, the 2010 media
article alleging a relationship between RUTO and MAIYO is irrelevant and does not relate
to any material fact in the Confirmation Decision. The analysis report on [REDACTED]
does not show that Mr. Gicheru and MAIYQO were in contact during the relevant period,
that the telephone number was used for the purposes claimed by the OTP, or that it was
unrelated to Mr. Gicheru’s work as a lawyer or government official.1%*®* [REDACTED].104°
Aside from the lack of any reliable evidence supporting the OTP’s claim that Mr. Gicheru
was associated with MAIYO, there is no evidence that the OTP ever attempted to interview
him. No reliable evidence was adduced to show that Mr. Gicheru was associated with

and/or in contact with MAIYO for illicit purposes.

191. Mr. Gicheru is not associated with and/or in contact with YEBEI.1%4! The OTP relies
on a recorded conversation between P-0397 and YEBEL1%#2 In the conversation, P-0397
claims that Mr. Gicheru gave him 1,000,000 KSh, conjectures that this money is giving
him trouble, and threatens to go back to the ICC.}%® YEBEI — who is non-responsive,
neither acknowledging nor accepting P-0397°s/OTP’s rehearsed assertions — tells P-0397
that Mr. Gicheru is not picking up his telephone.%** Aside from the fact that YEBEI was
never asked by the OTP to explain the telephone conversation, it does not support a
conclusion beyond a reasonable doubt that Mr. Gicheru was ever in contact with YEBEI.
No reliable evidence was adduced to show that Mr. Gicheru was associated with and/or in

contact with YEBEI for illicit purposes.

192. Mr. Gicheru was not associated with and/or in contact with BETT.1%%° The OTP relies
on [REDACTED]’s statement!®®® and the analysis report on [REDACTED].1%4

[REDACTED] is unreliable’®® and his hearsay and speculative evidence does not support

1038 [REDACTED].

1039 KEN-OTP-0160-0699.

1040 KEN-OTP-0160-0043 at 2870-71.

1041 Contra 1CC-01/09-01/20-220-Conf, para. 38(a).

1042 |CC-01/09-01/20-220-Conf, para. 87, citing KEN-OTP-0125-0248.
1043 KEN-OTP-0125-0248, p. 0269-86.

1044 KEN-OTP-0125-0248, p. 0256, lines 220-24.

1045 Contra 1CC-01/09-01/20-220-Conf, para. 38(b).

1046 |CC-01/09-01/20-220-Conf, para. 38(b), citing KEN-OTP-0160-0338, p. 0347.
1047 KEN-OTP-0160-0699.

1048 See supra, paras. 77-86.
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his claim that BETT was answerable to Mr. Gicheru.’®® The analysis report on
[REDACTED] does not show that Mr. Gicheru and BETT were in contact during the
relevant period, that the telephone number was used for the purposes claimed by the OTP,
or that it was unrelated to Mr. Gicheru’s work as a lawyer or government official.1%°
[REDACTED], %! after they were co-defendants in the Kenyan High Court.1%>? No reliable
evidence was adduced to show that Mr. Gicheru was associated with BETT for illicit

purposes.

193. Mr. Gicheru was not associated with and/or in contact with BARASA.1%2 The OTP
relies on the analysis report on [REDACTED].1%4 The analysis report on [REDACTED]
does not show that Mr. Gicheru and BARASA were in contact during the relevant period,
that the telephone number was used for the purposes claimed by the OTP, or that it was
unrelated to Mr. Gicheru’s work as a lawyer or government official'®®® or BARASA’s work
as a journalist. [REDACTED].1%® No reliable evidence was adduced to show that Mr.

Gicheru was associated with and/or in contact with BARASA for illicit purposes.

194. Mr. Gicheru was not associated with and/or in contact with BUSIENEI for illicit
purposes.’®” The OTP relies on the analysis report on [REDACTED]'*® and the
conversation between Mr. Gicheru and P-0397.1%° The analysis report on does not show
that Mr. Gicheru and MAIY O were in contact during the relevant period, that the telephone
number was used for the purposes claimed by the OTP, or that it was unrelated to Mr.
Gicheru’s work as a lawyer or government official.}%° The conversation between P-0397
and Mr. Gicheru cannot be interpreted absent context. P-0397 had [REDACTED].1%! Mr,
Gicheru tells P-0397 in the conversation that he would [REDACTED] to assist as the local
MP in Eldoret in persuading [REDACTED] to cease against P-0397.1%? Aside from the

lack of any reliable evidence that Mr. Gicheru was in contact with BUSIENEI for illicit

1049 KEN-OTP-0160-0338, p. 0347. P-0800 claims that he came to knew [REDACTED)] traveled [REDACTED]
without informing Mr. Gicheru and speculates [REDACTED] was answerable to Mr. Gicheru.

1050 KEN-OTP-0160-0699.

1051 KEN-OTP-0160-0043 at 4093-94.

1052 See Republic of Kenya v. Gicheru and BETT, Misc. Crim. Appl .No. 193 of 2015, [2017] eKLR, available at
http://kenyalaw.org/caselaw/cases/view/143873/.

1053 Contra 1CC-01/09-01/20-220-Conf, para. 38(c).

1054 KEN-OTP-0160-0699.

1055 KEN-OTP-0160-0699.

1056 KEN-OTP-0160-0043 at 822-23.

1057 Contra 1CC-01/09-01/20-220-Conf, para. 42(a).

1058 |CC-01/09-01/20-220-Conf, para. 42(a), citing KEN-OTP-0160-0699.

1059 |CC-01/09-01/20-220-Conf, paras. 85, 87, citing KEN-OTP-0143-0185.

1060 KEN-OTP-0160-0699.

1061 KEN-OTP-0129-0567-R01.

1062 KEN-OTP-0143-0185, p. 0190, line 130, p. 0191, lines 152, 154, 156.
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purposes, there is no evidence that the OTP attempted to interview him. No reliable
evidence was adduced to show that Mr. Gicheru was associated with and/or in contact with
BUSIENEI for illicit purposes.

195. Mr. Gicheru was not associated with Sammy Kiptanui KOSGEI. The OTP relies on
[REDACTED]’s statement.’%® [REDACTED] is unreliable!®®* and his evidence is
uncorroborated hearsay.%® Considering that the OTP never called KOSGEI as a witness,
the hearsay evidence [REDACTED] provides concerning KOSGEI cannot be tested. Aside
from the lack of any reliable evidence that Mr. Gicheru was in contact with KOSGElI, there
is no evidence that the OTP attempted to interview him. No reliable evidence was adduced
to show that Mr. Gicheru was associated with and/or in contact with KOSGEI for illicit

purposes.

196. Mr. Gicheru was not in contact with any of the OTP witnesses, but for P-0397. The
OTP relies on P-0397°s,19% P-0613°s,1%7 P-0495°5,10%8 P-0274°5,1%° and P-0341°s107°
statements. Mr. Gicheru was in contact with P-0397, but not for the purposes claimed by
the OTP.191 P-0613, P-0274, and P-0341 are unreliable and there is no reliable evidence
such as call data records or audio-recordings showing that these witnesses were ever in
contact with Mr. Gicheru.1’2 None of P-0495’s prior statements were admitted.!”® No
reliable evidence was adduced to show that Mr. Gicheru was ever in contact with any of
the witnesses, but for P-0397.

1063 |CC-01/09-01/20-220-Conf, para. 42(b).

1064 [REDACTED].

1065 TREDACTED].

1066 |CC-01/09-01/20-220-Conf, para. 42(c), citing KEN-OTP-0159-1232-R01; KEN-OTP-0159-1338-R01;
KEN-OTP-0159-1533-R01; KEN-OTP-0159-1562-R01.

1067 1CC-01/09-01/20-220-Conf, para. 42(c), citing KEN-OTP-0111-0162, paras. 53, 55; KEN-OTP-0102-0178,
para. 20.

1068 | CC-01/09-01/20-220-Conf, para. 42(c), citing KEN-OTP-0130-0507-R01 (not admitted).

1069 1CC-01/09-01/20-220-Conf, para. 42(c), citing KEN-OTP-0159-0986-R01 (not admitted).

1070 |CC-01/09-01/20-220-Conf, para. 42(c), citing KEN-OTP-0150-0255-R01, paras. 51-52, 59-60, 134.

1071 See supra, paras. 29. Mr. Gicheru was assisting P-0397 [REDACTED].

1072 See supra, paras. 55-62. P-0613 is unreliable because she (a) coached other witnesses; (b) lied to OTP
investigators; (c) made unsubstantiated claims to make herself valuable; (d) was having unauthorized,
unsupervised, and unrecorded conversations; (e) lied to [REDACTED]; (f) with [REDACTED] had a plan of
scamming the ICC; and (g) used [REDACTED] to secure benefits. See supra, paras. 131-134. P-0274 is unreliable
because he (a) had a plan with P-0341 to get out of Africa; (b) he had a give-and-take transactional relationship
with the OTP; and lied about meeting with Mr. Gicheru. See supra, paras. 113-118. P-0341 is unreliable because
he (a) lied about being a victim and witness in the Ruto and Sang case and meeting P-0397 and P-0516 at Mr.
Gicheru [REDACTED]; (b) he gave contradictory evidence concerning his bank account; (c) he had no contacts
with Mr. Gicheru; and (d) his motivation was to be relocated.

1073 See supra, para. 96.
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197. Mr. Gicheru was not involved with P-0015, other than preparing an affidavit for him
as a legal practictioner.l®* The OTP relies on [REDACTED]’s statement.07
[REDACTED] is unreliable and his claims that P-0015 took him to meet Mr. Gicheru are
uncorroborated.'®”® [REDACTED] did not provide any useful information concerning the
alleged common plan or its members.2%”” The extent of Mr. Gicheru’s involvement with P-
0015 was drafting an affidavit for him in February 2013.1°8 No reliable evidence was
adduced to show that Mr. Gicheru was involved with P-0015, other than preparing an

affidavit for him.

198. Mr. Gicheru was not associated with and/or in contact with P-0017.2°7° The OTP relies
on an investigation report (claiming that P-0017 told [REDACTED] he was looking for
new witnesses to withdraw),%° [REDACTED]’s statement (claiming that Mr. Gicheru told
him he [REDACTED]),'%! and [REDACTED]’s statement ([REDACTED]).1%? Aside
from [REDACTED] being unreliable,%® none of their statements claim that Mr. Gicheru
was associated with and/or was ever in contact with P-0017. No reliable evidence was
adduced to show that Mr. Gicheru was associated with and/or in contact with P-0017 for

illicit purposes.

199. KOGO is unidentified.!®* The OTP relies on the analysis report on [REDACTED]
showing that a “KOGO” was [REDACTED].1%8 Aside from the fact that [REDACTED]
does not show that Mr. Gicheru and a person named “KOGO” were in contact during the
relevant period,% there is no evidence that the OTP attempted to identify KOGO, verify
that [REDACTED] to the KOGO claimed by the OTP, or that it attempted to interview
him. No reliable evidence was adduced to show that Mr. Gicheru was associated with

and/or in contact with a person named KOGO for illicit purposes.

200. Others alleged to have been involved in the common plan. While the OTP does not
allege that [REDACTED], or another unidentified [REDACTED] were members of the

1074 Contra 1CC-01/09-01/20-220-Conf, para. 42(d).
1075 [REDACTED].

1076 [REDACTED].

1077 See supra, fn. 1076.

1078 KEN-OTP-0116-0206.

1078 Contra 1CC-01/09-01/20-220-Conf, para. 42(e).
1080 [REDACTED].

1081 [REDACTED].

1082 [REDACTED].

1083 [REDACTED].

1084 Contra 1CC-01/09-01/20-220-Conf, para. 42(f).
1085 | CC-01/09-01/20-220-Conf, para. 42(f), citing KEN-OTP-0160-0699.
1086 KEN-OTP-0160-0699.
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common plan, it relies on the analysis report on [REDACTED] showing that
[REDACTED]’s and [REDACTEDY]’s telephone numbers were saved in his contact list to
show an association.1%” Aside from the fact that the analysis report does not show that Mr.
Gicheru was in contact with [REDACTED] or [REDACTED] during the relevant period
and for purposes unrelated to Mr. Gicheru’s work as a lawyer or government official, there
IS no evidence that the OTP ever attempted to interview any of these lawyers and/or
searched for evidence that would verify claims made by witnesses that these lawyers were
acting under instructions from Mr. Gicheru. No reliable evidence was adduced to show to
that Mr. Gicheru was associated with and/or in contact with any of the lawyers who

prepared affidavits on behalf of withdrawing witnesses for illicit purposes.

201. In sum. Considering that the OTP failed to prove beyond a reasonable doubt that Mr.
Gicheru was associated with, in contact with, or ever had any agreement with any of the

99 C6y

so-called “managers,” “intermediaries,

99 ¢¢

associates,” or others, it failed to prove beyond a

reasonable doubt that Mr. Gicheru was a member of any common plan.

C. Mr. Gicheru is not guilty of any of the counts
i. Countl
202. Mr. Gicheru did not commit any of the specific acts alleged in the OTP Trial Brief under
Count 1. He did not solicit or induce [REDACTED] and [REDACTED] to approach P-
0397. He did not offer P-0397 a bribe of 5,000,000 KSh. He did not pay P-0397 instalments
on any bribe. He did not arrange for [REDACTED] to prepare an affidavit of withdrawal
for P-0397. He did not solicit P-0397 to approach and corruptly influence P-0516. Nor did
he threaten or intimidate P-0397 with [REDACTED] by accusing him of being in touch
with the ICC and trying to have RUTO arrested. Considering that the OTP failed to prove
any of these acts beyond a reasonable doubt, the Trial Chamber should find Mr. Gicheru
NOT GUILTY of corruptly influencing P-0397: (a) as a direct perpetrator or co-perpetrator
under Article 25(3)(a);1°®® (b) as a solicitor or inducer of the offence under Article
25(3)(b);1%® (c) as an aider, abettor, or assister to the offence under Article 25(3)(c);1°° or

(d) as a contributor in any other way to the offence under Article 25(3)(d).%%!

1087 | CC-01/09-01/20-220-Conf, paras. 80, 198, citing KEN-OTP-0160-0699.

1088 For acts described infra in paras. 203-08. Contra ICC-01/09-01/20-220-Conf, paras. 93-96.
1089 For acts described infra in para. 203. Contra ICC-01/09-01/20-220-Conf, paras. 99-100.

109 For acts described infra in paras. 204-08. Contra ICC-01/09-01/20-220-Conf, paras. 101-03.
1091 For acts described infra in paras. 203-208. Contra ICC-01/09-01/20-220-Conf, paras. 97-98.
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203. Mr. Gicheru did not solicit or induce [REDACTED] and [REDACTED] to approach
P-0397.1%2 The OTP relies on P-0397’s suspect interviews.'® P-0397’s claim that
[REDACTED] and [REDACTED] approached him is uncorroborated.%®* Given P-0397’s
and [REDACTED]’s unavailability and that the OTP did not call [REDACTED] as a
witness, none of the hearsay evidence P-0397 provides concerning [REDACTED] and
[REDACTED] can be tested. There is also no reliable evidence that Mr. Gicheru had any
association with [REDACTED] and [REDACTED].1%% The evidence claimed by the OTP
to prove beyond a reasonable doubt that Mr. Gicheru solicited or induced [REDACTED]
and [REDACTED] to approach P-0397 is uncorroborated, unverifiable, and untrustworthy.
No inference can be drawn by this Trial Chamber or any other reasonable trier of fact that
Mr. Gicheru, either acting alone or in concert with others, solicited or induced
[REDACTED] and [REDACTED] to approach P-0397.

204. Mr. Gicheru did not offer P-0397 a bribe of 5,000,000 KSh.1%% The OTP relies on P-
0397’s suspect interviews and his bank records.’®’ P-0397’s claim that Mr. Gicheru
offered him a bribe of 5,000,000 KSh is uncorroborated.%®® P-0397°s description of Mr.
Gicheru’s office and his business card do not corroborate his claims that he was in Mr.
Gicheru’s office and that Mr. Gicheru gave him his business card while a bribe was being
negotiated.%®® Given P-0397’s unavailability and that the OTP did not call [REDACTED]
as a witness, none of the hearsay evidence P-0397 provides concerning his claimed
meetings with Mr. Gicheru can be tested. Aside from there being no reliable evidence that
Mr. Gicheru had any illicit association with [REDACTED], there is no evidence that the
OTP attempted to interview [REDACTED] and/or searched for information that could
corroborate P-0397’s claims.}'® The evidence claimed by the OTP to prove beyond a

1092 Contra 1CC-01/09-01/20-220-Conf, para. 92(a); 1CC-01/09-01/20-153-Conf, paras. 62-63.

109 |CC-01/09-01/20-220-Conf, para. 74, citing KEN-OTP-0159-1276-R01, p. 1307-08; KEN-OTP-0159-1232-
RO1, p. 1234-36; KEN-OTP-0159-1309-R01, p. 1311.

1094 See supra, paras. 23. Other than for P-0397’s word, there is no evidence that [REDACTED] approached P-
0397, asked him if he was a witness, and told him that a group of people sent by RUTO was paying witnesses in
order to withdraw.

109 See supra, paras. 191-92.

10% Contra 1CC-01/09-01/20-220-Conf, para. 92(b); ICC-01/09-01/20-153-Conf, para. 66.

1097 1CC-01/09-01/20-220-Conf, para. 76, citing KEN-OTP-0159-1309-R01, p. 1314-15, 1331-32, 1342-43.

10% See supra, para. 24. Other than for P-0397’s word, there is no evidence that Mr. Gicheru met with P-0397
privately or in [REDACTED]’s presence to offer him a bribe.

109 See supra, para. 24. The fact that P-0397 had Mr. Gicheru’s business card and provided a description of Mr.
Gicheru’s office does not corroborate that he was in Mr. Gicheru’s office and he was provided with the card while
a bribe was negotiated. Mr. Gicheru told the OTP that he knew P-0397 from [REDACTED] and may have given
him his card.

1100 See supra, para. 189. The OTP Senior Investigator P-0730’s vague and unsupported claims that there was a
lack of cooperation by the Kenyan authorities does not support the OTP’s inaction or justify it being given the
benefit of the doubt that it be absolved of its obligation to prove its case beyond a reasonable doubt — which,
unquestionably, includes verifying essential facts necessary to support and validate claims intrinsic to any and all
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reasonable doubt that Mr. Gicheru offered P-0397 a bribe of 5,000,000 KSh is
uncorroborated, unverifiable, and untrustworthy. No inference can be drawn by this Trial
Chamber or any other reasonable trier of fact that Mr. Gicheru, either acting alone or in

concert with others, offered P-0397 a bribe.

205. Mr. Gicheru did not pay P-0397 instalments on any bribe.'%* The OTP relies on P-
0397’s suspect interviews, P-0397’s bank accounts, and P-0613’s reports to the OTP.110?
P-0397’s bank statements do not corroborate his claim that Mr. Gicheru paid him two
instalments of 600,000 KSh and 400,000 KSh [REDACTED].1% P-0613 is unreliable!!%
and her evidence that [REDACTED] told her that P-0397 was give 500,000 KSh is double
hearsay.!'% Given P-0397’s unavailability, none of the evidence he provides concerning
the money he claimed to have received from Mr. Gicheru can be tested. The evidence
claimed by the OTP to prove beyond a reasonable doubt that Mr. Gicheru paid P-0397
instalments on a bribe is uncorroborated, unverifiable and untrustworthy. No inference can
be drawn by this Trial Chamber or any other reasonable trier of fact that Mr. Gicheru, either

acting alone or in concert with others, paid P-0397 a bribe.

206. Mr. Gicheru did not arrange for [REDACTED] to prepare an affidavit of withdrawal
for P-0397.11% The OTP relies on P-0397’s suspect interviews,'%” P-0397’s affidavit of
withdrawal, 1% and [REDACTED].}1% P-0397°s affidavit does not corroborate P-0397’s
claim that Mr. Gicheru instructed [REDACTED] to prepare an affidavit for P-0397’s
withdrawal.}*1% The fact that [REDACTED]’s phone number was found in [REDACTED]

counts. See T-061, p. 12, line 23 to p. 15, line 15, p. 60, line 22 to p. 61, line 20; T-062, p. 19, line 23 to p. 20, line
6.

1101 Contra 1CC-01/09-01/20-220-Conf, para. 92(b), (c) and (d); ICC-01/09-01/20-153-Conf, paras. 67-68.

1102 |CC-01/09-01/20-220-Conf, paras. 77-78, citing KEN-OTP-0159-1309-R01, p. 1313-15; KEN-OTP-0159-
1338-R01, p. 1340-41, 1355-56; KEN-OTP-0159-1533-R01, p. 1537; KEN-OTP-0124-0021, p. 0023. See also,
ICC-01/09-01/20-220-Conf, para. 88, citing KEN-OTP-0129-0298-R01.

1108 See supra, para. 25. The cash deposits in P-0397°s bank account are from origins and for purposes unknown.
On [REDACTED], he told the OTP that he [REDACTED)]. Although his bank account showed a positive balance
of [REDACTED], he still requested the OTP to provide him money because he was struggling financially.

1104 See supra, fn. 1072.

1105 See supra, paras. 25. P-0613’s evidence is double hearsay: she claims to have received the information from
[REDACTED] who received it from someone else. P-0613 testified that [REDACTED] could lied to her. When
the OTP contacted P-0397 on the basis of P-0613’s report, he told the OTP that he had not been approached nor
any money had been offered to him.

1106 Contra 1CC-01/09-01/20-220-Conf, para. 92(e); 1CC-01/09-01/20-153-Conf, para. 69.

1107 1CC-01/09-01/20-220-Conf, paras. 79-80, citing KEN-OTP-0159-1309-R01, p. 1315; KEN-OTP-0159-1338-
RO1, p. 1344-46; KEN-OTP-0159-1276-R01, p. 1300-04.

1108 | CC-01/09-01/20-220-Conf, paras. 79-80, citing KEN-OTP-0124-0030; KEN-OTP-0099-0286.

1109 |CC-01/09-01/20-220-Conf, paras. 79-80, citing KEN-OTP-0160-0699, p. 0701.

1110 See supra, paras. 26. The affidavit only shows that [REDACTED] prepared P-0397’s affidavit. When contacted
by the OTP, P-0397 told them that it was necessary to go to the advocate because he was suffering financially at
the hands of the ICC.
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also does not corroborate P-0397’s claims.'** Given P-0397’s unavailability and that the
OTP did not call [REDACTEDY] as a witness, none of the hearsay evidence P-0397 provides
concerning [REDACTED] can be tested. Aside from the lack of any reliable evidence
showing any illicit association between Mr. Gicheru and [REDACTED], there is no
evidence that the OTP attempted to interview [REDACTED] and/or searched for
information that could corroborate P-0397’s claims.'!*? The evidence claimed by the OTP
to prove beyond a reasonable doubt that Mr. Gicheru arranged for [REDACTED] to
prepare an affidavit of withdrawal is uncorroborated, unverifiable, and untrustworthy. No
inference can be drawn by this Trial Chamber or any other reasonable trier of fact that Mr.
Gicheru, either acting alone or in concert with others, arranged for [REDACTED] to

prepare P-0397’s affidavit of withdrawal.

207. Mr. Gicheru did not solicit P-0397 to approach and corruptly influence P-0516.1113
The OTP relies on P-0397’s and P-0516’s suspect interviews,*'* P-0800’s reports to the
OTP, 1115 and P-0341’s statement.’® P-0397’s claim that Mr. Gicheru and YEBEI asked
him to approach P-0516 is uncorroborated.!*'” P-0516 is unreliable!''® and his evidence
does not corroborate P-0397’s evidence.!!® P-0800’s evidence is unreliable!'?° and his
evidence in double hearsay.!'?! P-0341 is unreliable!*?® and his evidence does not
corroborate P-0397’s evidence.''?® Given P-0397’s unavailability, none of the hearsay

evidence he provides concerning P-0516 can be tested. The evidence claimed by the OTP

111 See supra, para. 26.

112 See supra, para. 200.

1113 Contra 1CC-01/09-01/20-220-Conf, para. 92(f); ICC-01/09-01/20-153-Conf, paras. 76-77.

1114 |CC-01/09-01/20-220-Conf, para. 81, citing KEN-OTP-0159-1232-R01, p. 1238-39; KEN-OTP-0159-1338-
RO1, p. 1352-53; KEN-OTP-0159-1533-R01, p. 1556-57; KEN-OTP-0150-0837-R01, p. 0855, line 624 (not
admitted); KEN-OTP-0150-0817-R01, p. 0821-24 (not admitted).

1115 |CC-01/09-01/20-220-Conf, para. 81, citing KEN-OTP-0150-0255-R01, para. 119.

1116 |CC-01/09-01/20-220-Conf, para. 88, citing KEN-OTP-0116-0482.

117 See supra, para. 27. Other than P-0397’s words, there is no evidence of the meeting between P-0397, Mr.
Gicheru, and YEBEI.

1118 See supra, paras. 36-44. P-0516 lied to the OTP in 2012, 2015, and 2021 concerning the PEV and the witness
interference. He developed a pattern of lies, mixing facts with fiction. Although he knew in 2012 that the
information he was giving could lead to a conviction, he kept lying because it was an opportunity not to miss. He
lied under oath concerning his withdrawal letter and the lawyer he met.

1119 See supra, para. 45. P-0397 and P-0516’s accounts are inconsistent on how they met, what they discussed
about, when P-0397 brought him at Mr. Gicheru [REDACTED], and P-0397’s involvement.

1120 5ee supra, paras. 77-86. P-0800 lied to the OTP investigators and the Trial Chambers, coached other witnesses,
avoided the OTP, had unrecorded conversations with OTP witnesses and others, failed to disclose his unauthorized
meeting with [REDACTED], gave inconsistent and unreliable testimony, and had no telephone or email contacts
with Mr. Gicheru.

1121 See supra, para. 27. P-0800 received information [REDACTED] who received it from “a source working at
Gicheru’s office.”

1122 5ee supra, fn. 1072.

1123 See supra, para. 115. P-0341 lied under oath that he met with P-0397 and P-0516 at Mr. Gicheru
[REDACTED]. Neither P-0397 nor P-0516 ever mentioned him. Also, his claim that he followed P-0397 and P-
0516 because they were [REDACTED] is false since [REDACTED].
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to prove beyond a reasonable doubt that Mr. Gicheru asked P-0397 to approach and
corruptly influence P-0516 is uncorroborated, unverifiable, and untrustworthy. No
inference can be drawn by this Trial Chamber or any other reasonable trier of fact that Mr.
Gicheru, either acting alone or in concert with others solicited P-0397 to approach and

corruptly influence P-0516.

208. Mr. Gicheru did not threaten or intimidate P-0397 with [REDACTED] by accusing
him of being in touch with the ICC and trying to have RUTO arrested.!'?* The OTP relies
on P-0397’s suspect interview.'?® P-0397’s claims that Mr. Gicheru threatened or
intimidated him are uncorroborated.*'?® Aside from there being no reliable evidence that
Mr. Gicheru had any association with someone named [REDACTED],*?" there is no
evidence that the OTP ever attempted to interview him and/or searched for information that
could corroborate P-0397’s claims. The evidence claimed by the OTP to prove beyond a
reasonable doubt that Mr. Gicheru intimidated P-0397 is uncorroborated, unverifiable, and
untrustworthy. No inference can be drawn by this Trial Chamber or any other reasonable
trier of fact that Mr. Gicheru, either acting alone or in concert with others, threatened or
intimidated P-0397.

i. Count?2
209. Mr. Gicheru did not commit any of the specific acts alleged in the OTP Trial Brief under
Count 2. He did not solicit or induce P-0397 to approach P-0516. He did not offer P-0516
a bribe of 800,000 KSh. He did not pay P-0516 a bribe of 500,000 KSh. Nor did he not
solicit or induce P-0516 to locate P-0613. Considering that the OTP failed to prove any of
these acts beyond a reasonable doubt, the Trial Chamber should find Mr. Gicheru NOT
GUILTY of corruptly influencing P-0516: (a) as a direct perpetrator or co-perpetrator under
Article 25(3)(a);*'?8 (b) as a solicitor or inducer of the offence under Article 25(3)(b);*?°
(c) as an aider, abettor, or assister to the offence under Article 25(3)(c);***° or (d) as a

contributor in any other way to the offence under Article 25(3)(d).**!

1124 Contra 1CC-01/09-01/20-220-Conf, para. 92(g); ICC-01/09-01/20-153-Conf, para. 70.

1125 1CC-01/09-01/20-220-Conf, para. 82, citing KEN-OTP-0159-1338-R01, p. 1347-49.

1126 See supra, para. 28. Other than his words, P-0397 provided nothing showing that he actually met with Mr.
Gicheru and [REDACTED] at the [REDACTED] on 7 December 2013 and that Mr. Gicheru threatened or
intimidated him.

1127 See supra, para. 99.

1128 For acts described infra in paras. 210-13. Contra ICC-01/09-01/20-220-Conf, paras. 124-27.

1129 For acts described infra in para. 210. Contra ICC-01/09-01/20-220-Conf, paras. 130-31.

1130 For acts described infra in paras. 210-13. Contra ICC-01/09-01/20-220-Conf, paras. 132-34.

1131 For acts described infra in paras. 210-13. Contra ICC-01/09-01/20-220-Conf, paras. 128-29.
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210. Mr. Gicheru did not solicit or induce P-0397 to approach P-0516.113? The OTP relies
on P-0397’s and P-0516’s suspect interviews,**® P-0800’s reports to the OTP, 1** and P-
0341’s statement.'** P-0397°s claim that Mr. Gicheru and YEBEI asked him to approach
P-0516 is uncorroborated.!*® P-0516 is unreliable!**” and his evidence does not
corroborate P-0397’s claims that he had a meeting with Mr. Gicheru and YEBEL ***® nor
that P-0397 approached him.13° P-0800’s evidence is unreliable!'*? and his evidence in
corroborated.!**! P-0341 is unreliable and his evidence does not corroborate P-0397’s
evidence.'*? Given P-0397’s unavailability, none of the hearsay evidence he provides
concerning P-0516 can be tested. The evidence claimed by the OTP to prove beyond a
reasonable doubt that Mr. Gicheru asked P-0397 to approach and corruptly influence P-
0516 is uncorroborated, unverifiable, and untrustworthy. No inference can be drawn by
this Trial Chamber or any other reasonable trier of fact that Mr. Gicheru, either acting alone
or in concert with others, solicited or induced P-0397 to approach P-0516 and that he

consequently did it.

211. Mr. Gicheru did not offer P-0516 a bribe of 800,000 KSh.1*3 The OTP relies on P-
0516’s14 and P-0397°s'% suspect interviews and P-0341’s statement.!'*® P-0516 is
unreliable and did not testify that Mr. Gicheru offered him a bribe of 800,000 KSh,#7 as

the OTP expected him.***® P-0397’s evidence does not corroborate P-0516’s claims.''4° P-

1132 Contra 1CC-01/09-01/20-220-Conf, para. 123(a); 1CC-01/09-01/20-153-Conf, para. 76.

1133 |CC-01/09-01/20-220-Conf, para. 81, citing KEN-OTP-0159-1232-R01, p. 1238-39; KEN-OTP-0159-1338-
RO1, p. 1352-53; KEN-OTP-0159-1533-R01, p. 1556-57; KEN-OTP-0150-0837-R01, p. 0855, line 624 (not
admitted); KEN-OTP-0150-0817-R01, p. 0821-24 (not admitted).

1134 |CC-01/09-01/20-220-Conf, para. 88, citing KEN-OTP-0116-0482.

1135 |CC-01/09-01/20-220-Conf, para. 81, citing KEN-OTP-0150-0255-R01, para. 119.

1136 See supra, para. 23. Other than P-0397’s words, there is no evidence of the meeting between P-0397, Mr.
Gicheru, and YEBEI.

1137 See supra, fn. 1118.

1138 See supra, para. 45. P-0516 did not testify as to a meeting between Mr. Gicheru, P-0397, and YEBEI.

1139 See supra, para. 45. P-0397 and P-0516’s accounts are inconsistent on how they met, what they discussed
about, when P-0397 brought him at Mr. Gicheru [REDACTED], and P-0397’s involvement.

1140 See supra, fn. 1120.

1141 See supra, para. 27. P-0800 received information from [REDACTED] who received it from “[REDACTED].”
1142 See supra, fn. 1072, para. 115.

1143 Contra 1CC-01/09-01/20-220-Conf, para. 123(b); ICC-01/09-01/20-153-Conf, para. 80.

1144 |CC-01/09-01/20-220-Conf, para. 110, citing KEN-OTP-0160-0078, p. 0092-93, 0097-98 (not admitted);
KEN-OTP-0150-0817-R01, p. 0823, 0824 (not admitted); KEN-OTP-0150-0837-R01, p. 0842, 0846, 0849-50
(not admitted); KEN-OTP-0160-0107, p. 0118, 0127-28 (not admitted); KEN-OTP-0150-0760-R01, p. 0775-76
(not admitted).

1145 1CC-01/09-01/20-220-Conf, para. 110, citing KEN-OTP-0159-1533-R01, p. 1556-57.

1146 | CC-01/09-01/20-220-Conf, para. 110, citing KEN-OTP-0150-0255-R01, para. 119.

1147 See supra, fn. 1118, para. 46. P-0516 testified that he did not discuss with Mr. Gicheru, there were only
greetings. P-0516 testified that he had an agreement with P-0397, which contradicts P-0397’s testimony.

1148 |CC-01/09-01/20-220-Conf, para. 110.

1149 See supra, para. 46. P-0397 told the OTP that he brought P-0516 to discuss with Mr. Gicheru the amount he
would receive and P-0516 told him later how much he was offered. P-0516 testified that he never discussed the
money with Mr. Gicheru because he had an agreement with P-0397.
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0341 is unreliable and his evidence does not corroborate P-0516’s claims.!'* Given P-
0397’s unavailability, none of the hearsay evidence he provides concerning P-0516 can be
tested. The evidence claimed by the OTP to prove beyond a reasonable doubt that Mr.
Gicheru offered P-0516 a bribe of 800,000 KSh is uncorroborated, unverifiable, and
untrustworthy. No inference can be drawn by this Trial Chamber or any other reasonable
trier of fact that Mr. Gicheru, either acting alone or in concert with others, offered P-0516
a bribe of 800,000 KSh.

212.  Mr. Gicheru did not pay P-0516 a bribe of 500,000 KSh. The OTP relies on P-0516%°!
and P-0397°s'®  suspect interviews, P-0613’s recorded conversation with
[REDACTED], 2 and P-0800’s statement.**>* P-0516 is unreliable and his claim that Mr.
Gicheru paid him a bribe of 500,000 KSh is uncorroborated.'!*> P-0613%¢ and P-0800%%’
are unreliable. P-0613’s,'%8 P-0800’s,1° and P-0397’s%6° evidence does not corroborate
P-0516’s claim. The evidence claimed by the OTP to prove beyond a reasonable doubt that
Mr. Gicheru paid P-0516 a bribe of 500,000 KSh is uncorroborated, unverifiable, and
untrustworthy. No inference can be drawn by this Trial Chamber or any other reasonable
trier of fact that Mr. Gicheru, either acting alone or in concert with others, paid P-0516 a
bribe of 500,000 KSh.

213. Mr. Gicheru did not solicit or induce P-0516 to locate P-0613. The OTP relies on P-
0516’s suspect interview!®! and P-0613’s statement.'!%? P-0516 is unreliable and he did
not testify that Mr. Gicheru asked him to approach P-0613, as the OTP expected him.1%62
However, he lied about the unknown man asking him to locate P-0613.1%4 P-0613 is

1150 See supra, fn. 1027, para. 115.

1151 |CC-01/09-01/20-220-Conf, para. 112, citing KEN-OTP-0150-0817-R01, p. 0823-24 (not admitted); KEN-
OTP-0150-0837-R01, p. 0839-41, 0851, 0857 (not admitted); KEN-OTP-0160-0078, p. 0098, line 699 (not
admitted); KEN-OTP-0160-0107, p. 0126, lines 665-73 (not admitted); KEN-OTP-0160-0107 (not admitted).
1152 1CC-01/09-01/20-220-Conf, para. 112, citing KEN-OTP-0159-1533-R01, p. 1558-59.

1153 |CC-01/09-01/20-220-Conf, paras. 112, 114, citing KEN-OTP-0111-0162, p. 0169, para. 36; KEN-OTP-0102-
0178, p. 0181, paras. 18, 22.

1154 |CC-01/09-01/20-220-Conf, para. 114. KEN-OTP-0160-0468, p. 0471-72, lines 109-20; KEN-OTP-0111-
0140, p. 0148, para. 42.

1155 See supra, fn. 1118, para. 47. Other than P-0516’s words, there is no tangible evidence that he met with Mr.
Gicheru and he paid him 500,000 KSh.

1156 See supra, fn. 1072.

1157 See supra, fn. 1120.

1158 See supra, para. 47. P-0613’s evidence is double hearsay she received from [REDACTED], for which there is
no recording.

1159 See supra, para. 47. P-0800’s evidence concerning P-0516 is hearsay he received from [REDACTED].

1160 See supra, para. 47. P-0397’s evidence is hearsay and he “do[es]n’t really know” if P-0516 got money.

1161 |CC-01/09-01/20-220-Conf, para. 115, citing KEN-OTP-0150-0837-R01, p. 0859 (not admitted).

1162 | CC-01/09-01/20-220-Conf, para. 115, citing KEN-OTP-0102-0178, para. 23.

1163 See supra, fn. 1118, para. 48 contra ICC-01/09-01/20-220-Conf, para. 115.

1164 See supra, paras. 43, 48.
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unreliable and her evidence does not corroborate P-0516’s evidence.!'®® The evidence
claimed by the OTP to prove beyond a reasonable doubt that Mr. Gicheru asked P-0516 to
locate P-0613 is uncorroborated, unverifiable, and untrustworthy. No inference can be
drawn by this Trial Chamber or any other reasonable trier of fact that Mr. Gicheru, either

acting alone or in concert with others, asked P-0516 to locate P-0613.

iii. Count3

214. Mr. Gicheru did not commit any of the specific acts alleged in the OTP Trial Brief under
Count 3. He did not offer [REDACTED] 2,000,000 KSh to obtain P-0613’s
[REDACTED]. He did not solicit [REDACTED] to take a mobile phone to P-0613 so she
could be contacted in order to make a financial offer. He did not solicit or induce
[REDACTED] to travel to [REDACTED] to corruptly influence P-0613 and others. He did
not instruct [REDACTED] to meet him to discuss P-0613. Nor did he instruct P-0495 to
contact P-0613 to corruptly influence her to withdraw as an OTP witness. Considering that
the OTP failed to prove any of these acts beyond a reasonable doubt, the Trial Chamber
should find Mr. Gicheru NOT GUILTY of corruptly influencing P-0613: (a) as a direct
perpetrator under Article 25(3)(a);!!% (b) as a solicitor or inducer of the offence under
Article 25(3)(b);'*%” (c) as an aider, abettor, or assister to the offence under Article
25(3)(c);**% or (d) as a contributor in any other way to the offence under Article
25(3)(d).116°

215. Mr. Gicheru did not offer [REDACTED] 2,000,000 KSh to obtain P-0613’s
[REDACTED].'° The OTP relies on P-0613’s"! and P-0800’s statements.''’2 P-0613 is
unreliable!'’® and her evidence that [REDACTED)] told her that Mr. Gicheru was looking
for her [REDACTED] is uncorroborated hearsay.!'’* P-0800’s evidence is unreliable!!”

and does not corroborate P-0613’s claims.!'® Given that the OTP did not call

1165 See supra, fn. 1072, para. 48.

1166 For acts described infra in paras. 215-19. Contra 1CC-01/09-01/20-220-Conf, paras. 167-69.

1167 For acts described infra in paras. 217-19. Contra ICC-01/09-01/20-220-Conf, paras. 172-74.

1168 For acts described infra in paras. 217-19. Contra 1CC-01/09-01/20-220-Conf, paras. 175-77.

1169 For acts described infra in paras. 215-19. Contra 1CC-01/09-01/20-220-Conf, paras. 170-71.

1170 Contra 1CC-01/09-01/20-220-Conf, para. 166(a); 1CC-01/09-01/20-153-Conf, para. 109.

1171 |CC-01/09-01/20-220-Conf, para. 141, citing KEN-OTP-0102-0178, para. 16; KEN-OTP-0106-0910, para.
19; KEN-OTP-0103-3498; KEN-OTP-0117-0897; KEN-OTP-0102-0205, para. 38.

1172 |CC-01/09-01/20-220-Conf, para. 141, citing KEN-OTP-0102-0205, para. 38.

1173 See supra, fn. 1072.

1174 See supra, para. 63. There is no recording of the phone call between P-0613 and [REDACTED]. P-0613 was
not present during the meeting and does not know whether this meeting took place. P-0613 testified that
[REDACTED] could lied to her and does not know whether he could pass false information for the truth.

1175 See supra, fn. 1120.

1176 See supra, para. 63. P-0800’s evidence is hearsay and, like P-0613’s evidence, originates [REDACTED].
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[REDACTED] as a witness, none of the hearsay evidence P-0613 provides concerning him
can be tested. Aside from there being no reliable evidence that Mr. Gicheru had any
association with [REDACTED], there is no evidence that the OTP ever attempted to
interview [REDACTED] after his meeting with the OTP, and/or searched for information
that could corroborate P-0613’s claims.''’” The evidence claimed by the OTP to prove
beyond a reasonable doubt that Mr. Gicheru offered [REDACTED] 2,000,000 KSh to
obtain P-0613’s [REDACTED] is uncorroborated, unverifiable, and untrustworthy. No
inference can be drawn by this Trial Chamber or any other reasonable trier of fact that Mr.
Gicheru, either acting alone or in concert with others, offered [REDACTED] a reward for
P-0613’s [REDACTED].

216. Mr. Gicheru did not solicit [REDACTED] to take a mobile phone to P-0613 so she
could be contacted in order to make a financial offer.}'”® The OTP relies on P-0613’s
statements and recorded conversations between [REDACTED] and P-0613.11° P-0613 is
unreliable!'® and her evidence that [REDACTED] told her that he had to take a mobile
phone to her so she could be contacted for a financial offer is hearsay.!!8! Given that the
OTP did not call [REDACTED] as a witness, none of the hearsay statement he provides in
this conversation can be tested. Aside from there being no reliable evidence that Mr.
Gicheru had any association with [REDACTED], there is no evidence that the OTP ever
attempted to interview [REDACTED] after his meeting with the OTP, and/or searched for
information that could corroborate P-0613’s claims.!*®? The evidence claimed by the OTP
to prove beyond a reasonable doubt that Mr. Gicheru asked [REDACTED] to take a mobile
phone to P-0613 so she could be contacted for a financial offer is uncorroborated,
unverifiable, and untrustworthy. No inference can be drawn by this Trial Chamber or any
other reasonable trier of fact that Mr. Gicheru, either acting alone or in concert with others,
asked [REDACTED] to take a mobile phone to P-0613 to be contacted for a financial offer.

217. Mr. Gicheru did not solicit or induce [REDACTED] to travel to [REDACTED] to

corruptly influence P-0613 and others.!'® The OTP relies on P-0613’s statement, '8 P-

1177 See supra, para. 192. KEN-OTP-0107-0291.

1178 Contra 1CC-01/09-01/20-220-Conf, para. 166(b); ICC-01/09-01/20-153-Conf, para. 110.

1179 |CC-01/09-01/20-220-Conf, para. 147, citing KEN-OTP-0111-0162, paras. 37-38; KEN-OTP-0118-1927 (not
admitted, enhanced versions admitted KEN-OTP-0160-1349 and KEN-OTP-0160-1156); KEN-OTP-0111-0557,
paras. 22, 62.

1180 See supra, fn. 1072.

1181 See supra, para. 65. P-0613 drew an assumption from the recorded conversation with [REDACTED]. Mr.
Gicheru is not even mentioned during the conversation.

1182 See supra, para. 192. KEN-OTP-0107-0291.

1183 Contra 1CC-01/09-01/20-220-Conf, para. 166(c); ICC-01/09-01/20-153-Conf, para. 111.

1184 |CC-01/09-01/20-220-Conf, para. 151, citing KEN-OTP-0111-0162, paras. 52-54.
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0800’s statement,*'® a recorded conversation between [REDACTED] and P-0613,1¢ and
a recorded conversation between P-0800 and [REDACTED].1!®7 P-0613 is unreliable'!e®
and her evidence that [REDACTED] approached her to corruptly influence her is
hearsay.!'®° P-0800 is unreliable and his evidence does not corroborate P-0613.1% Given
that the OTP did not call [REDACTED] as a witness, none of the hearsay evidence
[REDACTED] provides in this conversation can be tested. There is also no reliable
evidence that Mr. Gicheru had any association with Mr. Gicheru.'%! The evidence claimed
by the OTP to prove beyond a reasonable doubt that Mr. Gicheru asked [REDACTED] to
go to [REDACTEDY] and corruptly influence witnesses is uncorroborated, unverifiable, and
untrustworthy. No inference can be drawn by this Trial Chamber or any other reasonable
trier of fact that Mr. Gicheru, either acting alone or in concert with others, asked
[REDACTED] to travel to [REDACTED] to corruptly influence P-0613 and others.

218. Mr. Gicheru did not instruct [REDACTED] to meet him to discuss P-0613.11% The
OTP relies on P-0613’s statements and metadata of her phone call with [REDACTED].1!%
P-0613 is unreliable!* and her evidence that [REDACTED] told her that he will meet with
Mr. Gicheru to discuss P-0613 is uncorroborated.!'®® Given that the OTP did not call
[REDACTED] as a witness, none of the hearsay evidence P-0613 provides can be tested.
Aside from there being no reliable evidence that Mr. Gicheru had any association with
[REDACTED], there is no evidence that the OTP ever attempted to interview
[REDACTED] after his meeting with the OTP, and/or searched for information that could

1185 1CC-01/09-01/20-220-Conf, paras. 150-151, citing KEN-OTP-0103-2473, para. 28; KEN-OTP-0111-0140,
paras. 43-54.

1186 |CC-01/09-01/20-220-Conf, para. 151, citing KEN-OTP-0118-1927 (not admitted, enhanced versions
admitted KEN-OTP-0160-1349 and KEN-OTP-0160-1156).

1187 | CC-01/09-01/20-220-Conf, para. 150, citing KEN-OTP-0132-0167, p. 0189, 0206, 0218-20.

1188 See supra, fn. 1072.

1189 See supra, para. 66. P-0613 drew assumptions from these conversations. Mr. Gicheru’s name is never
mentioned in the conversation with [REDACTED].

1190 See supra, fn. 1120, para. 88. Despite being ordered not to meet with [REDACTED] at his arrival in
[REDACTED], P-0800 had several unrecorded phone calls with him and met with him on the night of his arrival.
He provided multiple versions of the meeting. There is no way of knowing what was discussed between
[REDACTED] and P-0800 when the tape-recorder was not on. He did not tell the OTP that he had this meeting
with [REDACTED] until he got caught by the OTP.

1191 See supra, para. 193.

1192 Contra 1CC-01/09-01/20-220-Conf, para. 166(d). This act is not included in ICC-01/09-01/20-153-Conf.

1198 |CC-01/09-01/20-220-Conf, para. 152, citing KEN-OTP-0111-0162, paras. 55-56; KEN-OTP-0111-0184;
KEN-OTP-0111-0185.

1194 See supra, fn. 1072.

119 See supra paras. 59, 67. There is no recording of this conversation and P-0613 volunteered the discussion to
the OTP. Since P-0613 was having unauthorized, unsupervised, and unrecorded calls with other individuals, there
is no way of knowing whether the reported the true content of the conversation between her and [REDACTED].
P-0613 testified that [REDACTED] lied to her and could have passed false information for the truth.
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corroborate P-0613’s claims.!®® The evidence claimed by the OTP to prove beyond a
reasonable doubt that Mr. Gicheru asked [REDACTED] to meet with him so that they
could discuss P-0613 is uncorroborated, unverifiable, and untrustworthy. No inference can
be drawn by this Trial Chamber or any other reasonable trier of fact that Mr. Gicheru, either

acting alone or in concert with others, asked [REDACTED] to meet to discuss P-0613.

219. Mr. Gicheru did not instruct P-0495 to contact P-0613 to corruptly influence her to
withdraw.!*®” The OTP relies on P-0613’s statements,''%® her conversations with P-
0495,11%° and P-0495’s conversations with P-0800.12%° P-0613 is unreliable and her
evidence that P-0495 approached her on behalf of Mr. Gicheru is hearsay.*?°* P-0800 is
unreliable and his evidence does not corroborate P-0613’s claims.'?%? Given that the OTP
chose not to call P-0495 as a witness, none of the hearsay evidence P-0613 provides
concerning him can be tested. Aside from there being no evidence that Mr. Gicheru
instructed P-0495 and P-0800 to corruptly influence P-0613, there is no evidence that the
OTP ever attempted to searched for information that could corroborate P-0613’s claims.
The evidence claimed by the OTP to prove beyond a reasonable doubt that Mr. Gicheru
asked P-0800 and P-0495 to corruptly influence P-0613 is uncorroborated, unverifiable,
and untrustworthy. No inference can be drawn by this Trial Chamber or any other
reasonable trier of fact that Mr. Gicheru, either acting alone or in concert with others, asked
P-0800 and P-0495 to corruptly influence P-0613.

iv. Count4
220. Mr. Gicheru did not commit any of the specific acts alleged in the OTP Trial Brief under
Count 4. He did not solicit or induce [REDACTED] to contact P-0800 and corruptly
influence him to withdraw. He did not solicit or induce [REDACTED] to contact P-0800
and persuade him to meet with Mr. Gicheru. He did not offer P-0800 a bribe or ask P-0800.
He did not solicit or induce P-0800 to contact and corruptly influence P-0495. Nor did Mr.
Gicheru arrange for P-0800 to sign an affidavit prepared by [REDACTED]. Considering
that the OTP failed to prove any of these acts beyond a reasonable doubt, the Trial Chamber

119 See supra, para. 192. KEN-OTP-0107-0291.

1197 Contra 1CC-01/09-01/20-220-Conf, para. 166(e); ICC-01/09-01/20-153-Conf, para. 112.

1198 1CC-01/09-01/20-220-Conf, paras. 158-59, citing KEN-OTP-0115-0216-R01, paras. 66, 74-80.

1199 1CC-01/09-01/20-220-Conf, paras. 158-59, citing KEN-OTP-0129-0740 (not admitted, the enhanced version
admitted KEN-OTP-0160-1126).

1200 |CC-01/09-01/20-220-Conf, paras. 158-59, citing KEN-OTP-0145-0587; KEN-OTP-0145-0594.

1201 See supra, fn. 1072, para. 69. P-0613 injected Mr. Gicheru’s name in the conversation. P-0495 later testified
that [REDACTED].

1202 See supra, fn. 1120, para. 69. Mr. Gicheru is never mentioned in P-0800’s conversations with P-0495. Since
P-0613 and P-0800 were having unauthorized, unsupervised, and unrecorded calls, there is no way of knowing
what was discussed.
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should find Mr. Gicheru NOT GUILTY of corruptly influencing P-0800: (a) as a direct
perpetrator or co-perpetrator under Article 25(3)(a);*?% (b) as a solicitor or inducer of the
offence under Article 25(3)(b);12%4 (c) as an aider, abettor, or assister to the offence under
Article 25(3)(c);*?% or (d) as a contributor in any other way to the offence under Article
25(3)(d). 126

221. Mr. Gicheru did not solicit or induce [REDACTED] to contact P-0800 and corruptly
influence him to withdraw.*?®” The OTP relies on P-0800’s statement,'?®® his recorded
conversations with [REDACTED],*?® an investigation report memorializing a call with P-
0613,%21° P-0730’s solemn declaration (recounting what P-0613 told investigators),*?'! and
the recording of P-0800’s unauthorized meeting with [REDACTED].*?!2 P-0800 is
unreliable and his claim that [REDACTED] told him that he accepted a bribe and requested
him to do the same is uncorroborated.?'® P-0613’s hearsay evidence does not corroborate
P-0800’s evidence.'?* Nor does P-0730’s solemn declaration which repeats P-0613’s
hearsay evidence.'?'® The recording of P-0800’s unauthorized meeting with [REDACTED]
is also suspect and untrustworthy:!21® there is no way of knowing what was discussed
between [REDACTED] and P-0800 when the tape-recorder was not on and whether the

1203 For acts described infra in paras. 221-25. Contra 1CC-01/09-01/20-220-Conf, paras. 203-06.

1204 For acts described infra in para. 221. Contra ICC-01/09-01/20-220-Conf, paras. 209-10.

1205 For acts described infra in paras. 222-25. Contra 1CC-01/09-01/20-220-Conf, paras. 211-13.

1206 For acts described infra in paras. 221-25. Contra 1CC-01/09-01/20-220-Conf, paras. 207-08.

1207 Contra 1CC-01/09-01/20-220-Conf, para. 202(a); ICC-01/09-01/20-153-Conf, para. 118.

1208 |CC-01/09-01/20-220-Conf, para. 184, citing KEN-OTP-0103-2473, para. 29.

1209 |CC-01/09-01/20-220-Conf, paras. 187-89, citing KEN-OTP-0106-0371; KEN-OTP-0103-2701; KEN-OTP-
0104-0917; KEN-OTP-0104-0920; KEN-OTP-0106-0365; KEN-OTP-0106-0395; KEN-OTP-0106-0396; KEN-
OTP-0107-0717; KEN-OTP-0110-0367; KEN-OTP-0109-0015; KEN-OTP-0135-0430; KEN-OTP-0109-0012;
KEN-OTP-0111-0152; KEN-OTP-0111-0153; KEN-OTP-0111-0154; KEN-OTP-0111-0155; KEN-OTP-0111-
0156; KEN-OTP-0111-0157; KEN-OTP-0111-0158.

1210 KEN-OTP-0107-0288.

1211 KEN-OTP-0159-0884, para. 210, describing KEN-OTP-0107-0288.

1212 |CC-01/09-01/20-220-Conf, para. 150, citing KEN-OTP-0131-0431.

1213 See supra, fn. 1120, para. 87. There is no recording of the phone call P-0800 claims to have had with
[REDACTED]on 20 May 2013 where [REDACTED] purportedly told P-0800 that he had accepted a bribe. None
of the other recorded conversations between P-0800 and [REDACTED] show [REDACTED] claiming that he had
been bribed and asking P-0800 to do the same.

1214 See supra, para. 87. There is no recording of the telephone call where [REDACTED] purportedly told P-0613
that [REDACTEDY] was hired to encourage P-0800 to withdraw.

1215 See supra, para. 87. P-0730’s evidence also does not corroborate P-0800’s evidence (or P-0613’s). P-0730’s
solemn declaration merely repeats what P-0613 told other OTP investigators and as such cannot corroborate P-
0613’s claims.

1216 See supra, para. 88. P-0800 failed to disclose his unauthorized meeting with [REDACTED] on 20 July 2013
until he was caught by OTP investigators. Curiously, [REDACTED] is heard in the recording asking P-0800 if he
selected a good place to meet the following day to discuss matters that they were already discussing. When P-0800
finally disclosed this unauthorized meeting to the OTP, he gave multiple versions of the encounter, claiming: (a)
he met [REDACTED] at a bus station; and (b) he met [REDACTED] at a restaurant.
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two planned to invoke Mr. Gicheru’s name.*?!” Given [REDACTED]’s unavailability,
none of the hearsay evidence P-0800, P-0613, or P-0730 provide concerning him can be
tested. The evidence claimed by the OTP to prove beyond a reasonable doubt that Mr.
Gicheru solicited or induced [REDACTED] to contact and corruptly influence P-0800 is
uncorroborated, unverifiable, and untrustworthy. No inference can be drawn by this Trial
Chamber or any other reasonable trier of fact that Mr. Gicheru, either acting alone or in
concert with others, solicited or induced [REDACTED] to contact and corruptly influence
P-0800.

222. Mr. Gicheru did not solicit or induce [REDACTED] to contact P-0800 and persuade
him to meet with Mr. Gicheru.*?!® The OTP relies on P-0800’s suspect interviews.'? P-
0800 is unreliable and his claim that [REDACTEDY] called him and offered to meet with
Mr. Gicheru is uncorroborated.'?® Aside from there being no reliable evidence that Mr.
Gicheru had any association with [REDACTEDY], none of the hearsay evidence P-0800
provides concerning [REDACTED] can be tested. The evidence claimed by the OTP to
prove beyond a reasonable doubt that Mr. Gicheru solicited or induced [REDACTED] to
contact and corruptly influence P-0800 is uncorroborated, unverifiable, and untrustworthy.
No inference can be drawn by this Trial Chamber or any other reasonable trier of fact that
Mr. Gicheru, either acting alone or in concert with others, solicited or induced
[REDACTED] to contact and corruptly influence P-0800.

223. Mr. Gicheru did not offer P-0800 a bribe.'??* The OTP relies on P-0800’s suspect
interviews,??? P-0613’s statement,'??® and an audio-recorded conversation between P-
0613 and P-0495.1224 P-0800 is unreliable and his evidence that Mr. Gicheru offered him a

bribe is uncorroborated.’??® P-0613’s hearsay evidence does not corroborate P-0800’s

1217 See supra, paras. 88. Given that P-0800 had several unrecorded phone calls with [REDACTED] prior to the
unauthorized meeting, there is no way of knowing what [REDACTED] and P-0800 discussed prior to having the
meeting. T-052, p. 56, lines 4-21, p. 58, lines 9-22. See also KEN-OTP-0160-1944, p. 22, lines 8-25; T-051, p.
101, line 18 to p. 102, line 11.

1218 Contra 1CC-01/09-01/20-220-Conf, para. 202(b); ICC-01/09-01/20-153-Conf, para. 118.

1219 1CC-01/09-01/20-220-Conf, para. 199, citing KEN-OTP-0135-0103-R01; KEN-OTP-0135-0113; KEN-OTP-
0160-0338; KEN-OTP-0160-0468.

1220 See supra, fn. 1120, para. 89. There are no recorded telephone calls between P-0800 and [REDACTED]
showing that [REDACTED] asked him to meet with Mr. Gicheru, and other than P-0800’s word, there is no proof
that P-0800 was in contact with Mr. Gicheru no proof that he ever met with Mr. Gicheru, no proof that Mr. Gicheru
offered him a bribe, and no proof that Mr. Gicheru asked him to corruptly influence other OTP witnesses.

1221 Contra 1CC-01/09-01/20-220-Conf, para. 202(c); ICC-01/09-01/20-153-Conf, para. 119.

1222 |CC-01/09-01/20-220-Conf, paras. 199, 202(c), citing KEN-OTP-0135-0113; KEN-OTP-0160-0354.

1223 |CC-01/09-01/20-220-Conf, para. 155, citing KEN-OTP-0118-0137, para. 16; KEN-OTP-0153-0041.

1224 1CC-01/09-01/20-220-Conf, para. 158, citing KEN-OTP-0160-1126, p. 1129.

1225 See supra, fn. 1120, para. 89. There are no recorded telephone calls between P-0800 and [REDACTED]
showing that [REDACTED] asked him to meet with Mr. Gicheru, and other than P-0800’s word, there is no proof
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evidence.'?® Nor does her audio-recorded conversation with P-0495, which P-0495
testified under oath was pre-planned.'??” Aside from there being no reliable evidence that
Mr. Gicheru had any association with [REDACTED], none of the hearsay claims P-0800
provides concerning [REDACTED] can be tested. The evidence claimed by the OTP to
prove beyond a reasonable doubt that Mr. Gicheru offered P-0800 a bribe is
uncorroborated, unverifiable, and untrustworthy. No inference can be drawn by this Trial
Chamber or any other reasonable trier of fact that Mr. Gicheru, either acting alone or in

concert with others, offered P-0800 a bribe.

224. Mr. Gicheru did not solicit or induce P-0800 to locate and corruptly influence P-
0495.1228 The OTP relies on P-0800’s suspect interviews,'??° P-0495’s suspect interviews
(which were not admitted),'?%° and P-0613’s statement.'?3! P-0800 is unreliable and his
claims that Mr. Gicheru requested him to locate and corruptly influence P-0495 is
uncorroborated.'?®? P-0495’s admissible evidence does not corroborate P-0800’s
evidence.'?® Given that the OTP chose not to call P-0495 as a witness, none of the hearsay
evidence P-0800 provides about him can be tested. P-0613’s hearsay evidence also does
not corroborate P-0800’s evidence.!?3* The evidence claimed by the OTP to prove beyond
a reasonable doubt that Mr. Gicheru solicited or induced P-0800 to locate and corruptly
influence P-0495 is uncorroborated, unverifiable, and untrustworthy. No inference can be

drawn by this Trial Chamber or any other reasonable trier of fact that Mr. Gicheru, either

that P-0800 was in contact with Mr. Gicheru, no proof that he ever met with Mr. Gicheru, no proof that Mr. Gicheru
offered him a bribe, and no proof that Mr. Gicheru asked him to corruptly influence other OTP witnesses.

1226 See supra, para. 89. There is no recording of the telephone call where P-0613 claims that P-0800 told her that
he had accepted a bribe.

1227 See supra, para. 89. P-0495 testified under oath in the Ruto and Sang trial that his discussion with P-0613 was
“well-planned” so the OTP investigators could release money to P-0613.

1228 Contra 1CC-01/09-01/20-220-Conf, para. 202(d); 1CC-01/09-01/20-153-Conf, para. 119.

1229 1CC-01/09-01/20-220-Conf, paras. 199, 202(d), citing KEN-OTP-0160-0290; KEN-OTP-0135-0113; KEN-
OTP-0160-0354; KEN-OTP-0160-0468.

1230 |CC-01/09-01/20-220-Conf, paras. 199, 219-20, citing KEN-OTP-0130-0507-R01 (not admitted); KEN-OTP-
0130-0540-R01 (not admitted). The Trial Chamber denied the admission of P-0495’s prior recorded testimony
under Rule 68(2)(d), finding that the OTP failed to use all reasonable efforts at its disposal to obtain P-0495’s
attendance. ICC-01/09-01/20-247-Conf, para. 26. Subsequently, the OTP declined to call P-0495 as a witness.
1231 |CC-01/09-01/20-220-Conf, para. 155, citing KEN-OTP-0118-0137, para. 16; KEN-OTP-0153-0041, p. 0041-
42,

1232 See supra, fn. 1120, para. 90. Aside from there being no reliable evidence that P-0800 was ever in contact with
Mr. Gicheru, there are no photographs or audio recordings showing that P-0800 ever met with Mr. Gicheru, that
Mr. Gicheru asked him to locate and corruptly influence P-0495, or that P-0800 approached P-0495. P-0800 also
lied about having a conversation with P-0495 where he purportedly told P-0800 that he was coached by 10 lawyers
led by Mr. Gicheru.

1233 See supra, paras. 89-90. P-0495 testified under oath in the Ruto and Sang trial that: (a) he did not know Mr.
Gicheru; (b) he never met Mr. Gicheru; (c) that his mentioning of Mr. Gicheru in his audio-recorded meeting with
[REDACTED] and (d) that his discussion with [REDACTED].

1234 See supra, para. 90.
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acting alone or in concert with others, solicited or induced P-0800 to locate and corruptly
influence P-0495.

225. Mr. Gicheru did not arrange for P-0800 to sign an affidavit prepared by
[REDACTED].'?® The OTP relies on P-0800’s suspect interviews,'?% his affidavit
prepared by [REDACTED],*?*" and a handwritten letter.*?3 P-0800 is unreliable and his
claim that Mr. Gicheru arranged for him to sign an affidavit prepared by [REDACTED] is
uncorroborated.'?3® Considering [REDACTED]’s unavailability, none of the hearsay
evidence P-0800 provides concerning him can be tested. Aside [REDACTED] there being
no reliable evidence that Mr. Gicheru had any illicit association with [REDACTED], there
is no evidence that the OTP attempted to interview [REDACTED] and/or searched for
information that could corroborate P-0800’s claims.?*° The evidence claimed by the OTP
to prove beyond a reasonable doubt that Mr. Gicheru arranged for P-0800 to sign an
affidavit of withdrawal with [REDACTED] is uncorroborated, unverifiable, and
untrustworthy. No inference can be drawn by this Trial Chamber or any other reasonable
trier of fact that Mr. Gicheru, either acting alone or in concert with others, arranged for P-
0800 to sign an affidavit of withdrawal with [REDACTED].

v. Count5
226. Mr. Gicheru did not commit any of the specific acts alleged in the OTP Trial Brief under
Count 5. He did not solicit or induce P-0800 to locate P-0495 and bring him to meet Mr.
Gicheru. He did not offer P-0495 a bribe of between 1,500,00 KSh and 2,500,00 KSh in
order to withdraw and instructed him to locate P-0613. Nor did he coach P-0495 on what
to say in court. Considering that the OTP failed to prove any of these acts beyond a
reasonable doubt, the Trial Chamber should find Mr. Gicheru NOT GUILTY of corruptly
influencing P-0495: (a) as a direct perpetrator or co-perpetrator under Article 25(3)(a);*?*

as a solicitor or inducer to the offence under Article 25(3)(b);!%*? as an aider, abettor, or

1235 Contra 1CC-01/09-01/20-220-Conf, para. 202(e); 1CC-01/09-01/20-153-Conf, para. 120.

1236 |CC-01/09-01/20-220-Conf, para. 197, citing KEN-OTP-0135-0155; KEN-OTP-0145-0560; KEN-OTP-0145-
0562; KEN-OTP-0145-0566.

1237 |CC-01/09-01/20-220-Conf, para. 197, citing KEN-OTP-0135-0155; KEN-OTP-0145-0562; KEN-OTP-0145-
0566.

1238 |CC-01/09-01/20-220-Conf, para. 197, citing KEN-OTP-0145-0560.

1239 See supra, fn. 1120, para. 92. There are no recorded telephone calls between P-0800 and [REDACTED]
showing that [REDACTED] instructed P-0800 to go to [REDACTED]. P-0800’s affidavit only shows that P-0800
[REDACTED] prepared by [REDACTED] on [REDACTED]. P-0800’s handwritten letter only shows that P-0800
drafted a handwritten letter of withdrawal on [REDACTED].

1240 See supra, para. 200, fn. 1100.

1241 For acts described infra in paras. 227-30. Contra ICC-01/09-01/20-220-Conf, paras. 233-36.

1242 For acts described infra in paras. 227-30. Contra 1CC-01/09-01/20-220-Conf, paras. 239-40.
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assister to the offence under Article 25(3)(c);*?*® and as a contributor in any other was to
the offence under Article 25(3)(d).*?*

227. Mr. Gicheru did not solicit or induce P-0800 to locate P-0495 and bring him to meet
Mr. Gicheru.?*® The OTP relies on P-0800’s suspect interviews?4® and P-0495s suspect
interviews.?#” None of P-0495’s suspect interviews were admitted into evidence.'?4 P-

0800 is unreliable and his claims that Mr. Gicheru requested him to locate and corruptly

influence P-0495 is uncorroborated.?° P-0495°s admissible evidence does not corroborate

P-0800’s evidence.'?® P-0495 testified under oath in the Ruto and Sang trial that he did

not know Mr. Gicheru, never met Mr. Gicheru, and when he mentioned Mr. Gicheru in

[REDACTED]*?®! Given that the OTP chose not to call P-0495 as a witness,*?°? none of

the hearsay evidence P-0800 provides about him can be tested. The evidence claimed by

the OTP to prove beyond a reasonable doubt that Mr. Gicheru solicited or induced P-0800

to locate and corruptly influence P-0495 is uncorroborated, unverifiable, and

untrustworthy. No inference can be drawn by this Trial Chamber or any other reasonable
trier of fact that Mr. Gicheru, either acting alone or in concert with others, solicited or

induced P-0800 to locate and corruptly influence P-0495.

228. Mr. Gicheru did not offer P-0495 a bribe of between 1,500,000 KSh and 2,500,000
KSh in order to withdraw and instructed him to locate P-0613.12° The OTP relies on P-
0800’s suspect interviews'?®* and P-0613’s statement.!?>® P-0800 is unreliable and his
evidence that he met with Mr. Gicheru, [REDACTED], and P-0495 in [REDACTED] is

1243 For acts described infra in paras. 227-30. Contra ICC-01/09-01/20-220-Conf, paras. 241-43.

124 For acts described infra in paras. 227-30. Contra ICC-01/09-01/20-220-Conf, paras. 237-38.

1245 Contra 1CC-01/09-01/20-220-Conf, para. 232(a). ICC-01/09-01/20-153-Conf, paras. 119, 124.

1246 |CC-01/09-01/20-220-Conf, paras. 218-19, citing KEN-OTP-0135-0113, p. 0117, 0118, 0121-22; KEN-OTP-
0160-0354, p. 0358-59, 0361, 0369-70; KEN-OTP-0160-0290, p. 0295; KEN-OTP-0135-0200, p. 0208; KEN-
OTP-0135-0103-R01, p. 0107.

1247 |CC-01/09-01/20-220-Conf, paras. 218-19, citing KEN-OTP-0130-0540-R01, p. 0542 (not admitted); KEN-
OTP-0130-0507-R01, p. 0515-16, 0518, 0527-28, 0531 (not admitted).

1248 See supra, para. 96.

1249 gee supra, fn. 1120, paras. 85-86, 90. Aside from there being no reliable evidence that P-0800 was ever in
contact with Mr. Gicheru, there are no photographs or audio recordings showing that P-0800 ever met with Mr.
Gicheru, that Mr. Gicheru asked him to locate and corruptly influence P-0495, or that P-0800 approached P-0495.
P-0800 also lied about having a conversation with P-0495 where he purportedly told P-0800 that he was coached
by 10 lawyers led by Mr. Gicheru.

1250 See supra, para. 90.

1251 7057, p. 26, line 17 to p. 27, line 25.

1252 See supra, para. 96.

1253 Contra 1CC-01/09-01/20-220-Conf, para. 232(b); 1CC-01/09-01/20-153-Conf, para. 124.

1254 1CC-01/09-01/20-220-Conf, para. 221, citing KEN-OTP-0135-0113, p. 0121, 0131-32, 0134-35; KEN-OTP-
0160-0354, p. 0357, 0359, 0363; KEN-OTP-0160-0400-R02, p. 0418-19, 0422.

1255 1CC-01/09-01/20-220-Conf, para. 221, citing KEN-OTP-0115-0216-R01, paras. 29-31.
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uncorroborated.'®® During the audio-recorded call between P-0495 and P-0800, Mr.
Gicheru’s name is not even mentioned.*?®" P-0613 is unreliable and her evidence P-0495
told her that he had been offered 2,500,000 KSh is uncorroborated.*?*® P-0613’s audio-
recorded meeting with P-0495 is also suspect and untrustworthy, since P-0495 testified in
the Ruto and Sang trial that he did not know Mr. Gicheru, he never met Mr. Gicheru, and
that mentioning Mr. Gicheru it was all [REDACTED].'?*® Given that the OTP chose not
to call P-0495 as a witness,'?%° none of the hearsay evidence P-0800 and P-0613 provide
about him can be tested. The evidence claimed by the OTP to prove beyond a reasonable
doubt that Mr. Gicheru offered P-0495 a bribe of between 1,500,000 KSh and 2,500,000
KSh in order to withdraw is uncorroborated, unverifiable, and untrustworthy. No inference
can be drawn by this Trial Chamber or any other reasonable trier of fact that Mr. Gicheru,
either acting alone or in concert with others, offered P-0495 a bribe to withdraw and

instructed him to approach P-0613.

229. Mr. Gicheru did not coach P-0495 on what to say in court.!?6 The OTP relies on P-
0800’s suspect interview.'?®2 P-0800 is unreliable and his evidence that Mr. Gicheru
coached P-0495 on what to say during his testimony is inconsistent and uncorroborated.!263
Given that the OTP chose not to call P-0495 as a witness,*?%* none of the hearsay evidence
P-0800 provide about him can be tested. The evidence claimed by the OTP to prove beyond
a reasonable doubt that Mr. Gicheru coached P-0495 on what to say during his in-court
testimony is uncorroborated, unverifiable, and untrustworthy. No inference can be drawn
by this Trial Chamber or any other reasonable trier of fact that Mr. Gicheru, either acting
alone or in concert with others, coached P-0495 on what to say during his in-court

testimony.

vi. Count6

125 See supra, fn. 1120, para. 90.

1257 See supra, para. 69.

1258 See supra, fn. 1072, para. 90. There is no recording of the phone call P-0613 claimed to have had with P-0495
where P-0495 purportedly told her that he had been offered 2,500,000 KSh. Nor was P-0613’s telephone data
saved to verify whether this conversation actually took place.

1259 See supra, paras. 69, 90.

1260 See supra, para. 96.

1261 Contra 1CC-01/09-01/20-220-Conf, para. 232(c); 1CC-01/09-01/20-153-Conf, para. 125.

1262 | CC-01/09-01/20-220-Conf, para. 226, citing KEN-OTP-0144-0272-R02, p. 0283-85.

1263 See supra, fn. 1120, paras. 86, 93. There is no recording of this conversation. P-0800 lied under oath that: (a)
[REDACTED]; and (b) [REDACTED]. There is also no evidence that the OTP investigators followed up on P-
0800’s claimed conversation [REDACTED].

1264 See supra, para. 96.
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230. Mr. Gicheru did not commit any of the specific acts alleged in the OTP Trial Brief under
Count 6. He did not induce or solicit [REDACTED] to locate and contact P-0738 and
corruptly influence her. Nor did he coordinated with [REDACTED] concerning P-0738’s
bribe. Considering that the OTP failed to prove any of these acts beyond a reasonable
doubt, the Trial Chamber should find Mr. Gicheru NOT GUILTY of corruptly influencing
P-0738: (a) as a co-perpetrator under Article 25(3)(a);1?%® as a solicitor or inducer to the
offence under Article 25(3)(b);1%® as an aider, abettor, or assister to the offence under
Article 25(3)(c);*?®" as a contributor in any other way to the offence under Article
25(3)(d). 28

231. Mr. Gicheru did not induce or solicit [REDACTED] to locate and contact P-0738 to
corruptly influence her.'?®® The OTP relies on P-0738’s statements!?’® and her audio-
recorded conversations with [REDACTED].1?"t P-0738’s evidence is hearsay based on her
conversations with [REDACTED].*?”2 P-0800 is unreliable and the recorded conversation
between him and [REDACTED] is suspect and untrustworthy.'?”® Given that the OTP did
not call [REDACTED] as a witness, none of the hearsay evidence [REDACTED] provides
in these conversations can be tested. There is also no evidence that Mr. Gicheru had any
association with [REDACTED].*?”* The evidence claimed by the OTP to prove beyond a
reasonable doubt that Mr. Gicheru induced or solicited [REDACTED] to locate and contact
P-0738 to corruptly influence her is uncorroborated, unverifiable, and untrustworthy. No
inference can be drawn by this Trial Chamber or any other reasonable trier of fact that Mr.
Gicheru, either acting alone or in concert with others, induced or solicited [REDACTED]

to locate and corruptly influence P-0738.

1265 For acts described infra in paras. 231-32. Contra [REDACTED].

1266 For acts described infra in para. 231. Contra [REDACTED].

1267 For acts described infra in paras. 231-32. Contra [REDACTED].

1268 For acts described infra in paras. 231-32. Contra [REDACTED].

1260 [REDACTED].

1270 [REDACTED].

121 The OTP cites to P-0738’s statements and not the actual conversations which are KEN-OTP-0160-0983 (25
July 2013); KEN-OTP-0160-0997 (28 August 2013); KEN-OTP-0114-0296 (29 August 2013); KEN-OTP-0114-
0419 (4 September 2013).

1272 See supra, paras. 106-107. [REDACTED]’s evidence in these conversations is hearsay. In only one of these
conversations he mentions Mr. Gicheru only to ask P-0738 whether she knew him. There is no evidence that his
references to “[REDACTED],” “[REDACTED],” “lawyer,” are to Mr. Gicheru.

1273 See supra, fn. 1120, para. 88. P-0800 failed to disclose his unauthorized meeting with [REDACTED] on 20
July 2013 until he was caught by OTP investigators. Curiously, [REDACTED] is heard in the recording asking P-
0800 if [REDACTED] to discuss matters that they were already discussing. When P-0800 finally disclosed this
unauthorized meeting to the OTP, he gave multiple versions of the encounter, claiming: (a) he met [REDACTED]
at a bus station; and (b) he met [REDACTED] at a restaurant.

1274 See supra, para. 193.
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232. Mr. Gicheru did not coordinate with [REDACTED] concerning P-0738’s bribe.?"
The OTP relies on P-0738’s statement!?’® and her audio-recorded conversations with
[REDACTED].}#"7 P-0738’s evidence is hearsay based on her conversations with
[REDACTED].!?’® Given that the OTP did not call [REDACTED] as a witness, none of
the hearsay evidence [REDACTED] provides in these conversations can be tested. There
is also no evidence that Mr. Gicheru had any association with [REDACTED].*?"® The
evidence claimed by the OTP to prove beyond a reasonable doubt that Mr. Gicheru
coordinated with [REDACTED] concerning P-0738’s bribe her is uncorroborated,
unverifiable, and untrustworthy. No inference can be drawn by this Trial Chamber or any
other reasonable trier of fact that Mr. Gicheru, either acting alone or in concert with others,
coordinated with [REDACTED] concerning P-0738’s bribe.

vii. Count7
233. Mr. Gicheru did not commit any of the specific alleged acts in the OTP Trial Brief under
Count 7. He did not solicit, induce, or pay [REDACTED] to locate P-0341 and bring him
to his [REDACTED]. He did not offer P-0341 a bribe. He did not pay P-0341 cash
instalments on any bribe. He did not ask P-0341 to sign an affidavit of withdrawal prepared
by [REDACTED] or draft a handwritten statement stating that he had no evidence against
RUTO and was withdrawing from the ICC. He did not instruct P-0341 to approach P-0274
and bring him to Mr. Gicheru [REDACTED] to sign an affidavit of withdrawal and
approach other witnesses. He also did not intimidate P-0341. Considering that the OTP
failed to prove any of these acts beyond a reasonable doubt, the Trial Chamber should find
Mr. Gicheru NOT GUILTY of corruptly influencing P-0341: (a) as a direct perpetrator or
co-perpetrator under Article 25(3)(a);*?® (b) as a solicitor or inducer of the offence under
Article 25(3)(b);*?®! (c) as an aider, abettor, or assister to the offence under Article

25(3)(c);1?% and as a contributor in any other way to the offence under Article 25(3)(d).1?

1275 [REDACTED].

1276 [REDACTED].

1277 [REDACTED].

1278 See supra, paras. 106-107. [REDACTED]’s evidence in these conversations is hearsay. In only one of these
conversations he mentions Mr. Gicheru only to ask P-0738 whether she knew him. There is no evidence that his
references [REDACTED],” “lawyer,” are to Mr. Gicheru.

1279 See supra, para. 193.

1280 For acts described infra in paras. 234-39. Contra ICC-01/09-01/20-220-Conf, paras. 299-303.

1281 For acts described infra in paras. 234, 236. Contra 1CC-01/09-01/20-220-Conf, paras. 306-08.

1282 For acts described infra in paras. 234-39. Contra ICC-01/09-01/20-220-Conf, paras. 309-11.

1283 For acts described infra in paras. 234-39. Contra 1CC-01/09-01/20-220-Conf, paras. 304-05.
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234. Mr. Gicheru did not solicit, induce, or pay [REDACTED] to approach P-0341.1284 The
OTP relies on P-0341’s statement.!?®® P-0341 is unreliable and his claim that
[REDACTED] told him that he was paid by Mr. Gicheru to bring him to Mr.
Gicherw’[REDACTED] is uncorroborated hearsay.'?®® Given that the OTP did not call
[REDACTED] as a witness, none of the hearsay evidence P-0341 provides concerning
[REDACTED] can be tested. Aside from there being no reliable evidence that Mr. Gicheru
had any association with [REDACTED], there is no evidence that the OTP attempted to
interview [REDACTED] and/or searched for information that could corroborate P-0341’s
claims.*?®” The evidence claimed by the OTP to prove beyond a reasonable doubt that Mr.
Gicheru solicited, induced, or paid [REDACTED] to approach P-0341 is uncorroborated,
unverifiable, and untrustworthy. No inference can be drawn by this Trial Chamber or any
other reasonable trier of fact that Mr. Gicheru, either acting alone or in concert with others,
approached P-0341.

235. Mr. Gicheru did not offer P-0341 a bribe. '8 The OTP relies on P-0341’s
statement,?8° [REDACTED],*?®® and P-0274’s statement.'?%! P-0341 is unreliable and his
statements that Mr. Gicheru, along with [REDACTED] and [REDACTED] offered him a
bribe are uncorroborated.’?®® P-0274’s evidence does not corroborate P-0341’s
evidence.'?® The evidence claimed by the OTP to prove beyond a reasonable doubt that
Mr. Gicheru offered P-0341 a bribe is uncorroborated, unverifiable, and untrustworthy. No
inference can be drawn by this Trial Chamber or any other reasonable trier of fact that Mr.

Gicheru, acting alone or in concert with others, offered P-0341 a bribe.

1284 Contra 1CC-01/09-01/20-220-Conf, para. 298(a); ICC-01/09-01/20-153-Conf, para. 139.

1285 | CC-01/09-01/20-220-Conf, para. 273, citing KEN-OTP-0150-0255-R01, para. 57; KEN-OTP-0159-1833, p.
1841, lines 264-66 (not admitted). P-0341 claims that [REDACTED]

told P-0341 that Mr. Gicheru paid him to bring P-0341.

1286 See supra, fn. 1072, para. 120.

1287 See supra, para. 195, fn. 1100.

1288 Contra 1CC-01/09-01/20-220-Conf, para. 298(b); 1CC-01/09-01/20-153-Conf, paras. 139-40.

1289 1CC-01/09-01/20-220-Conf, paras. 274-77, citing KEN-OTP-0150-0255-R01, paras. 42-43, 46-52. P-0341
claims that Mr. Gicheru met with P-0341 [REDACTED] along with [REDACTED], who offered him 5,000,000
KSh, a car, property, and [REDACTED] and jobs upon graduation in exchange for withdrawing from the ICC,
signing affidavits, and approaching other OTP witnesses.

1290 |CC-01/09-01/20-220-Conf, para. 277, citing KEN-OTP-0155-4982. P-0341 has the number [REDACTED]
saved in his telephone as “Paulo.”

1291 |CC-01/09-01/20-220-Conf, para. 320, citing KEN-OTP-0159-0986-R01, para. 49 (not admitted). P-0274
claims that P-0341 told him that Mr. Gicheru paid him 500,000 KSh and promised to pay him a further 500,000
KSh for not providing evidence against RUTO.

1292 See supra, para. 117. P-0341 did not have contacts with Mr. Gicheru, admitting that the telephone number he
saved in his phone as “Paulo” is the same number listed on Mr. Gicheru’s business card, which anyone could have
obtained by visiting Mr. Gicheru’s office (whether or not Mr. Gicheru was there).

1298 p.0274’s claim that P-0341 told him that he received 500,000 KSh from Mr. Gicheru is hearsay originating
from P-0341. T-058, p. 61, lines 8-11.
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236. Mr. Gicheru did not pay P-0341 cash instalments on any bribe.*?** The OTP relies on
P-0341’s statement and his bank records.!?®® P-0341 is unreliable and his bank statements
do not corroborate his claims that the cash deposits originated from Mr. Gicheru or
[REDACTED].1?%® The evidence claimed by the OTP to prove beyond a reasonable doubt
that Mr. Gicheru paid P-0341 instalments on a bribe is uncorroborated, unverifiable, and
untrustworthy. No inference can be drawn by this Trial Chamber or any other reasonable
trier of fact that Mr. Gicheru, either acting alone or in concert with others, paid P-0341

instalments on any bribe.

237. Mr. Gicheru did not ask P-0341 to sign a pre-prepared affidavit of withdrawal or draft
a handwritten statement.!?®” The OTP relies on P-0341’s statement.}?®® P-0341 is
unreliable and his claims that Mr. Gicheru asked him to sign a pre-prepared affidavit and
draft a handwritten statement are uncorroborated.’®® Given [REDACTED]’s
unavailability, none of the hearsay evidence P-0341 provides concerning him can be tested.
Aside from there being no reliable evidence that Mr. Gicheru had any association with
[REDACTED], there is no evidence that the OTP ever attempted to interview him and/or
searched for information that could corroborate P-0341°s claims.**® The evidence claimed
by the OTP to prove beyond a reasonable doubt that Mr. Gicheru asked P-0341 to sign a
pre-prepared affidavit of withdrawal or draft a handwritten statement is uncorroborated,
unverifiable, and untrustworthy. No inference can be drawn by this Trial Chamber or any
other reasonable trier of fact that Mr. Gicheru, either acting alone or in concert with others,

asked P-0341 to sign any affidavit of withdrawal or draft a handwritten statement.

238. Mr. Gicheru did not instruct P-0341 to approach and corruptly influence P-0274 or
other witnesses.3* The OTP relies on P-0341’s and P-0274’s statements.**? P-0341 is

129 Contra 1CC-01/09-01/20-220-Conf, para. 298(c); ICC-01/09-01/20-153-Conf, paras. 141-42, 144-47.

129 |CC-01/09-01/20-220-Conf, paras. 279, 283, 285, 292-293, 296, citing KEN-OTP-0159-1386.

12% See supra, paras. 116, 122. The cash deposits in P-0341°s bank account are from origins and for purposes
unknown. KEN-OTP-0159-1386. P-0341 failed to provide the OTP his bank records (after avoiding the OTP and
failing to attend scheduled interviews), gave inconsistent testimony on the circumstances of the deposits, and
admitted that there is nothing tangible to support his claims as to where the money came from.

1297 Contra 1CC-01/09-01/20-220-Conf, para. 298(d)-(e).

1298 1CC-01/09-01/20-220-Conf, paras. 281, 283, citing KEN-OTP-0150-0255-R01, paras. 68, 70.

1299 p-0341 admitted that there is nothing other than his word supporting his claims that he signed a pre-prepared
affidavit or drafted a handwritten statement. T-054, p. 43, lines 17-23.

1300 No evidence was adduced from P-0730 as to why there was no attempt made to contact [REDACTED]. While
the OTP will likely claim that it did not follow up on this for security purposes to protect the identity of P-0341,
even assuming this is true, this does not absolve them of their due diligence obligations and of their burden of
proof. See also, paras. 200, fn. 1100.

1301 Contra 1CC-01/09-01/20-220-Conf, para. 298(f).

1302 1CC-01/09-01/20-220-Conf, paras. 278, 282, citing KEN-OTP-0150-0255-R01, paras. 69, 70; KEN-OTP-
0159-0986-R01, paras. 66-67 (not admitted).
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unreliable and his claims that Mr. Gicheru asked him to approach P-0274 and others is
inconsistent and uncorroborated.’*®® He also denied bringing P-0274 to Mr. Gicheru
[REDACTED].13%4 P-0274’s evidence also does not corroborate P-0341.13% Given that the
OTP did not call [REDACTED] as a witness, none of the hearsay evidence P-0341 provides
concerning him can be tested. Aside from there being no reliable evidence that Mr. Gicheru
had any association with someone named [REDACTED], there is no evidence that the
OTP attempted to interview [REDACTED] and/or searched for information that could
corroborate P-0341’s claims.'®%® The evidence claimed by the OTP to prove beyond a
reasonable doubt that Mr. Gicheru instructed P-0341 to approach and corruptly influence
P-0274 and others is uncorroborated, unverifiable, and untrustworthy. No inference can be
drawn by this Trial Chamber or any other reasonable trier of fact that Mr. Gicheru, either
acting alone or in concert with others, instructed P-0341 to approach and corruptly

influence P-0274 or other witnesses.

239. Mr. Gicheru did not intimidate P-0341.1%°" The OTP relies on P-0341’s statements. 3%
P-0341 is wunreliable and his claims that Mr. Gicheru intimidated him are
uncorroborated. % The evidence claimed by the OTP to prove beyond a reasonable doubt
that Mr. Gicheru intimidated P-0341 is uncorroborated, unverifiable, and untrustworthy.
No inference can be drawn by this Trial Chamber or any other reasonable trier of fact that

Mr. Gicheru, either acting alone or in concert with others, intimidated P-0341.

viii. Count 8
240. Mr. Gicheru did not commit any of the specific acts alleged in the OTP Trial Brief under
Count 8. He did not intimidate or threaten P-0274 at gunpoint. He did not offer P-0274 a
bribe of 1,000,000 KSh to stop engaging with the ICC and to locate and approach other
OTP witnesses. Nor did he intimidate P-0274 by promising that he would be safe if he
stopped engaging with the ICC and approached other OTP witnesses. Considering that the
OTP failed to prove any of these acts beyond a reasonable doubt, the Trial Chamber should
find Mr. Gicheru NOT GUILTY of corruptly influencing P-0274: (a) as a direct perpetrator

1303 See supra, paras. 116, 122.

1304 T-054, p. 18, lines 17-23, p. 79, line 2 to p. 80, line 4.

1305 p_0274’s claims of what P-0341 told him are uncorroborated hearsay originating from P-0341. T-058, p. 61,
lines 8-11.

1306 See supra, para. 199.

1307 Contra 1CC-01/09-01/20-220-Conf, para. 298(g).

1308 1CC-01/09-01/20-220-Conf, paras. 276, 287, citing KEN-OTP-0150-0255-R01, paras. 52, 86; KEN-OTP-
0159-1803-R01, p. 1831, lines 971-72.

13095ee supra, para. 126. T-054, p. 69, lines 2-16.
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or co-perpetrator of the offence under Article 25(3)(a);*3'° (b) as a solicitor or inducer of
the offence under Article 25(3)(b);!3!! (c) as an aider, abettor, or assister to the offence
under Article 25(3)(c);**'? or (d) as a contributor to the commission of the offence under
Article 25(3)(d).1313

241. Mr. Gicheru did not intimidate or threaten P-0274 at gunpoint. The OTP relies on P-
0274’s statement.®>!* P-0274 is unreliable.**® His claim that [REDACTED] intimidated at
gunpoint into providing [REDACTED] is uncorroborated.’*!® Given [REDACTED]’s
unavailability, none of the hearsay evidence P-0274 provides concerning these individuals
can be tested. Aside from there being no reliable evidence that Mr. Gicheru had any
association with [REDACTED] there is no evidence that the OTP attempted to interview
[REDACTED], identify [REDACTED], and/or searched for information that could
corroborate P-0274’s claims.'®!” The evidence claimed by the OTP to prove beyond a
reasonable doubt that [REDACTED] intimidated P-0274 into providing [REDACTED] is
uncorroborated, unverifiable, and untrustworthy. No inference can be drawn by this Trial
Chamber or any other reasonable trier of fact that Mr. Gicheru, either acting alone or in

concert with others, intimidated P-0274 at gunpoint.

242. Mr. Gicheru did not offer P-0274 a bribe to stop engaging with the ICC and locate
other OTP witnesses. The OTP relies on P-0274’s and P-0341’s statements.'31® P-0274 is
unreliable and his claims that Mr. Gicheru and [REDACTED] offered him bribes to stop

engaging with the ICC and locate other witnesses are uncorroborated.***® There is no

1310 For acts described infra in paras. 241-243. Contra 1CC-01/09-01/20-220-Conf, paras. 328-31.

1811 For acts described infra in paras. 241. Contra ICC-01/09-01/20-220-Conf, paras. 334-35.

1312 For acts described infra in paras. 241-43. Contra ICC-01/09-01/20-220-Conf, paras. 336-38.

1313 For acts described infra in paras. 241-43. Contra 1CC-01/09-01/20-220-Conf, paras. 332-33.

1314 |CC-01/09-01/20-220-Conf, paras. 317-18, citing KEN-OTP-0159-0986-R01(not admitted).

1315 See supra, fn. 1072.

1316 See supra, para. 136. There is no proof that he received threats in the form of a letter in 2011 (or proof that he
scanned the letter and sent it to the OTP), [REDACTED], no proof of the [REDACTED] transfer he claims to have
gotten after recording the recantation, no proof that he sent an email to the OTP saying that he needed to speak
with someone, no proof (such as investigation reports) of his claimed contacts with [REDACTED] staff and OTP
investigators in [REDACTED], no proof that he provided audio-recorded interviews with the Legal
Representatives of Victims in [REDACTED], and no proof that he gave another interview with [REDACTED]
officers in [REDACTED]. There is also no evidence that the OTP ever acted on any of the 13 instances in his
February 2021 statement where he claims he made representations to the ICC.

1817 See supra, para. 193, fn. 1100.

1318 See 1CC-01/09-01/20-220-Conf, paras. 320-22, citing KEN-OTP-0159-0986-R01 (not admitted), KEN-OTP-
0150-0255-R01, and KEN-OTP-0159-1803-R01.

1319 See supra, fn. 1072, para. 137, 139. Other than his word, there is no proof that: (a) P-0274 ever met with Mr.
Gicheru; (b) Mr. Gicheru gave him his phone number; (c) he saw [REDACTEDY]; (d) Mr. Gicheru offered him
500,000 and more if he contacted other ICC victims and witnesses; (e) that Mr. Gicheru gave him 10,000 KSh for
transport following the claimed meeting; or (f) [REDACTED] called P-0274 and offered him a bribe to approach
P-0356.
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evidence that P-0274 was a potential witness in the Ruto and Sang case.*?° Given that the
OTP did not call [REDACTEDY] none of the hearsay evidence P-0274 provides concerning
these individuals can be tested. Aside from there being no reliable that Mr. Gicheru had
any association with [REDACTED] there is no evidence that the OTP attempted to
interview [REDACTED] and/or searched for information that could corroborate P-0274’s
claims.®! P-0341’s evidence also does not corroborate P-0274’s evidence.'®?? The
evidence claimed by the OTP to prove beyond a reasonable doubt that Mr. Gicheru or
[REDACTED] offered P-0274 a bribe to stop engaging with the ICC and locate other
witnesses is uncorroborated, unverifiable, and untrustworthy. No inference can be drawn
by this Trial Chamber or any other reasonable trier of fact that Mr. Gicheru, either acting

alone or in concert with others, offered P-0274 a bribe.

243. Mr. Gicheru did not intimidate P-0274. The OTP relies on P-0274’s statement.'3% P-
0274 is unreliable and his evidence that he was ever in touch with Mr. Gicheru is
uncorroborated.**?* Moreover, P-0274 did not testify in accordance with his statement that
Mr. Gicheru intimidated him by telling him that he “would now be safe” if he stopped
engaging to the ICC as anticipated by the OTP.**% The evidence claimed by the OTP to
prove beyond a reasonable doubt that Mr. Gicheru intimidated P-0274 was not admitted.*32
No inference can be drawn by this Trial Chamber or any other reasonable trier of fact that

Mr. Gicheru, either acting alone or in concert with others, intimidated P-0274.

VI. CONCLUSION

244. The OTP’s case is awash with astonishing lies, conjectures, innuendo, assumptions,
gaps, and unverifiable hearsay — the product of a shabby, amateurish, and result-
determinative investigation, that, from the outset, was dependent on and became wedded
to individuals with low morals, high desires, and exceptional motivation to do and say
whatever it took to hoodwink the OTP investigators into providing them financial benefits
and relocation out of Africa. The OTP has not met its burden of proof as shown herein and

1320 See supra, para. 135. P-0274 admitted that he was not an OTP witness in the Ruto and Sang case, did not have
evidence against RUTO or SANG, did not request to be an OTP witness, did not represent himself to be an OTP
witness, and was just one of 327 victims admitted to participate in the Ruto and Sang case.

1321 See supra, fn. 1100, paras. 189, 190, 193, 199.

1322 See supra, para. 137. Under oath, P-0341 denied bringing P-0274 to Mr. Gicheru’s office — claiming that P-
0274 lied to the OTP to have a better life — and denied speaking to P-0274 about receiving any money.

1823 |CC-01/09-01/20-220-Conf, para. 327(c), citing KEN-OTP-0159-0986-R01 (not admitted).

1324 See supra, para. 137. There is no proof that P-0274 ever met Mr. Gicheru, that Mr. Gicheru ever gave P-0274
his telephone number, or that he ever called P-0274.

1825 |CC-01/09-01/20-220-Conf, para. 327(c). When asked by the OTP if his “safety situation was part of the
conversation with Gicheru,” P-0274 responded “[i]t was not.” T-058, p. 53, lines 5-9.

1326 The Chamber denied the admission of P-0274s statements by email decision on 28 March 2022.
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when the entire record of all admitted evidence is carefully scrutinized and properly
assessed. The Trial Chamber should find Mr. Gicheru NOT GUILTY on all counts.

Respectfully submitted, 21 June 2022,
In The Hague, the Netherlands.

P

/;7

Michael G. Karnavas
Counsel for Mr. Paul Gicheru
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