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l. Introduction

1. Pursuant to rule 68(2)(c) of the Rules of Procedure and Evidence (‘“Rules”), the Prosecution
requests Trial Chamber X (“Chamber”) to authorise the introduction into evidence of the prior
recorded testimony of Prosecution Witness MLI-OTP-P-0605 (“P-0605") in full, as set out in
confidential Annex A.

2. The prior recorded testimony of Witness P-0605 and associated material are relevant and
prima facie probative. In addition, the prior recorded testimony:

e comes from P-0605, a Prosecution witness who is, due to obstacles that cannot be
overcome with reasonable diligence, unavailable to testify orally and for whom the
necessity of measures under article 56 of the Rome Statute (“Statute”) were anticipated,
I

e has sufficient indicia of reliability; and

e itsintroduction is not prejudicial to or inconsistent with the rights of the Accused.

3. P-0605 is an insider witness who joined the armed groups operating in Mali || | |
|
N -
0605 had direct contact with key leaders of the armed groups that had been active in 2012 in
Timbuktu, |
|

4. p-0605 N
M |
|
I B (- A ccused spoke to P-0605 about the events that took place

in Timbuktu in 2012/2013, including his role as the commissaire of the Islamic Police and the
leaders of the armed groups. P-0605 also asked the Accused about the reported practice of
forced marriage in Timbuktu during the relevant period, which the latter denied.

5. P-0605 was interviewed by the Prosecution pursuant to article 55(2) of the Statute and rule

112 of the Rules [ G 0605 has since become
unavailable to testify orally before the Chamber | GGG

ICC-01/12-01/18 3/22 25 November 2021
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1. Confidentiality

6. Under regulation 23bis(1) and (2) of the Regulations of the Court (“Regulations”), the
Prosecution files this Application as confidential and ex parte (available only to the
Prosecution, Registry and the Victims and Witnesses Unit (“VWU™)) to accord with the
classification of a decision referred to. A confidential redacted version is being prepared.®

7. Annex A is classified confidential because it contains information identifying a Prosecution
witness. The Prosecution recalls that the Chamber deferred its decision on the Prosecution’s
request for in-court protective measures for P-0605, consisting of pseudonym, face and voice

distortion and use of private/closed sessions.*

I11.  Background

© I I 15
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'm |
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||

3 The Prosecution will file a public redacted version of this Application in due course.
41CC-01/12-01/18-1414-Conf-Red, para. 105.
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14. On 6 January 2020, the Chamber issued a decision setting the trial commencement date
for 14 July 2020, in order to hear opening statements of the parties and participants, with the
Prosecution starting its presentation of evidence on 25 August 2020.

15. In this context, on 14 January 2020, when requesting an extension of time in relation to
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the deadlines for reviewing redactions set by the Single Judge,®

I © IS

17

16. On 14 April 2020, the Prosecution filed its Prosecution List of Witnesses, listing P-0605

as a Prosecution Witness.'®

17,
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41

32

84 N
IV.  Applicable law

33. The Prosecution refers to the applicable law found in the Chamber’s previous decisions

under rule 68(2)(c) of the Rules.**
V. Submissions

34. The Prosecution seeks the introduction under rule 68(2)(c) of the Rules of the prior
recorded testimony of P-0605 in full. P-0605’s prior recorded testimony consists of audio-
recordings and transcripts of interview with the Prosecution during two days in-
(together, “Statement”).*

35. As mentioned above, the Chamber should authorise the introduction of P-0605’s
Statement under rule 68(2)(c) of the Rules because:

e due to obstacles that cannot be overcome with reasonable diligence, P-0605 has become
unavailable since he provided his Statement to the Prosecution in - whereas
the Prosecution did anticipate the need for measures under article 56 of the Statute but
these could not be implemented;

e the Statement has sufficient indicia of reliability; and

e its introduction is not prejudicial to or inconsistent with the rights of the Accused.
A. Preliminary issue: the present Application is receivable

36. The Chamber’s Directions on the conduct of proceedings establish that the deadline of end
of 2020 for rule 68(2) applications does not exclude later applications, notably under rule
68(2)(c), should a witness become unavailable to testify orally during the course of the

Prosecution’s case.46

37. P-0605 |

4 See 1CC-01/12-01/18-1588-Red, para. 8-11; ICC-01/12-01/18-1413, para. 6-7.
4 See Annex A, section I.
46 See 1CC-01/12-01/18-789, para. 80.
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I - 1n light of the requirement to show

that the witness is unavailable “due to obstacles that cannot be overcome with reasonable

diligence”,

38. Additionally, in the decision issued on 22 September 2021, the Chamber set 1 December
2021 as the deadline for the Prosecution to submit any remaining request pursuant to rule 68(2)

of the Rules.*’ This Application is filed within the time-limit established by this Decision.
B. P-0605 is unavailable due to obstacles that cannot be overcome with reasonable
diligence

39. P-0605 is unavailable to testify orally, due to obstacles that cannot be overcome with

reasonable diligence.

40. P-0605 I A *© e was interviewed

by the Prosecution pursuant to article 55(2) of the Statute and rule 112 of the Rules
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42. Also, as mentioned above,
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471CC-01/12-01/18-1756, para. 3.
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C. The necessity of measures under article 56 of the Statute was anticipated but they

could not be implemented

45. The requirement regarding the anticipation of measures under article 56 of the Statute is
to avoid introducing evidence through rule 68(2)(c)(i) of the Rules when article 56 measures
would have been a viable alternative at an earlier stage.>

46. In this instance, as explained in paragraphs 9-13, the Prosecution anticipated the need to

take measures under article 56 of the Statute before the start of the trial. However, they could

not been implemented |

"o
a

D. P-0605’s Statement has sufficient indicia of reliability

47. P-0605’s Statement is relevant to the charges in this case, in particular to the responsibility
of the Accused. It has sufficient indicia of reliability, taking into account its content and the

procedure followed in its collection.

ICC-01/12-01/18 12/22 25 November 2021
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Relevance

45. I i evidence will assist the

Chamber in its determination of the truth because of: a) his knowledge of the leaders of the

armed groups and information he received from them; and b) the discussions he had with the

Accused [INEENEGGEEE

49. P-0605 explained that he joined the armed groups | GGG
&4
> .
N

50. P-0605 further stated that he then met with key leaders of Ansar Dine and AQIM who had

been active in Timbuktu during its occupation in 2012/2013.

o
@

51. P-0605 also made clear tha
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I
52. Most importantly, P-0605 provided valuable evidence coming from the Accused himself.

I, © and! had

discussions about what happened in Timbuktu:"

e the Accused told P-0605 that he joined the groups at the beginning of the occupation;’

e the Accused further told P-0605 that he was the commissaire of the Islamic Police in
Timbuktu;"

e the Accused told P-0605 that Iyad Ag GHALY was the “big chief” but if he could not
find him to resolve an issue, he would consult with Abou ZEID or YAHIA for advice;’

e the Accused told P-0605 that he was representing leaders as commissarie but in reality,
it was Abou ZEID and YAHIA who would take decisions;”

e the Accused also told P-0605 that most of the members of the police were foreigners or

those brought by |EEEEEEE
«  the Accused further told that |EEEE— N 2

been at the Islamic Police with the Accused;’”
e the Accused and P-0605 also talked about forced marriages.’® In this discussion, the

Accused denied that there were forced marriages in Timbuktu.”

53. P-0605 also corroborated |
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Reliability

54. P-0605 was interviewed by investigators of the Office of the Prosecutor (“OTP”) on [}
I U rsuant to article 55(2) of the Statute and rule 112 of the Rules, in the presence
of his article 55(2) counsel.®? The prima facie reliability and accuracy of P-0605’s prior
recorded testimony is shown both by its content, as well as by the procedure that was followed
prior to and during his interview.

55. P-0605 was interviewed in || |G
in the presence of, and with occasional assistance by, a || ||| SN interpreter.? The
audio-recording of the interview was then transcribed | | | | |GGG
|

56. For the purpose of the interview with P-0605, the OTP placed all safeguards as required by
article 55(2) of the Statute and rule 112 of the Rules:

o Atthe first meeting with OTP investigators on|| i}, OTP investigators informed
P-0605 about the voluntary nature of the interview and of his rights in this context,
including the right to remain silent, and to have legal assistance;

e After a private discussion with the Registry-assigned article 55(2) duty counsel, P-0605
indicated his decision to be assisted by this counsel;

e Other issues, including the principle of confidentiality and protection measures, were
also explained in detail to P-0605;%"

e At the end of the introduction, P-0605 confirmed that he understood all the questions
of procedure and his rights as explained by the investigators and that he had decided to

proceed with the interview;%®

At the beginning of the second day of the interview on ||}

, P-0605 was also reminded of his rights under article 55 of the Statute. || GcIEINGNGE

ICC-01/12-01/18 15/22 25 November 2021
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e P-0605 was informed of the right to consult with his counsel in private at any point, and
to clarify any issues before the end of the interview.%® P-0605 exercised this right and
consulted with his counsel during breaks.*

57. The interviews by the Prosecution as a whole were conducted in an open, constructive and
respectful manner:

e P-0605 was provided with regular breaks, including for lunch and prayers,®* and food.*2
He was also informed of the possibility to request a break, water or anything if he
wished;®

e P-0605 was given the opportunity to make statements or clarifications and to raise any
issues, which he did.%* At the beginning of the interview, the Prosecution reassured P-
0605 that if he did not know or remember something, he should not hesitate to say so.%
At the end of each day of the interview, the investigators also asked P-0605 whether he
wanted to clarify or add to what he had stated;*and

¢ In the audio-recordings of his interview, P-0605 can be heard laughing and joking with

OTP investigators.®’

[e7]

58. The Prosecution also repeatedly emphasised the voluntary nature of P-0605’s interviews.®
At the end of each day of the interview, P-0605 confirmed that he had answered questions from
OTP investigators voluntarily, stating, for example, that:

I e also confirmed that he could consult with

his counsel when necessary and freely.%° At the end of the two-day interview, he additionally
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0605 stated that:
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confirmed that he had no problem or complaint with regard to the manner in which the

interview had been conducted.'®!

5. |

102

103

104

60. Last, P-0605’s prior recorded testimony is clear and internally consistent. In the course of
the Prosecution’s interaction with P-0605, he clearly demonstrated his ability to describe the
facts of which he had knowledge and decided to talk about. For example, P-0605 described in

investigators clearly and in detail, and even actively made clarifications in the course of his
interview.% He also clearly distinguished between what he experienced himself and what he
heard from other individuals, including the Accused.’

61. All of the above demonstrates that P-0605’s Statement was obtained in a voluntary
interview process, with full respect for his rights. Accordingly, his Statement has sufficient
indicia of reliability to be introduced pursuant to rule 68(2)(c) of the Rules.®
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E. The introduction of the Statement is not prejudicial to or inconsistent with the rights

of the Accused

62. Introduction of P-0605’s Statement would not be prejudicial to or inconsistent with the
rights of the Accused or the fairness of the trial.

63. According to the Appeals Chamber, relevant factors to be taken into account generally
include whether the evidence provides relevant background information and whether the
evidence is cumulative or corroborative of other evidence.1%

64. The relevant part of the prior recorded testimony of P-0605 is relatively concise since a
large part of P-0605’s Statement, collected during a two-day interview, relates to his meetings
and conversations he had with various members of the armed groups between || after
the period relevant to the charges.

65. Additionally, the fact that part of the Statement of P-0605 goes to proof of acts and conduct
of the Accused does not prevent the introduction of the Statement or part thereof under rule
68(2)(c) of the Rules. Instead, rule 68(2)(c)(ii) of the Rules provides that the fact that the
Statement goes to proof of the Accused’s acts and conduct “may be a factor against its
introduction, or part of it.””*1°

66. Whereas P-0605’s Statement goes to the Accused’s acts and conduct, itS introduction
under rule 68(2)(c) of the Rules does not unfairly prejudice the Accused. In particular, his
evidence going to the Accused’s acts and conduct is largely corroborated by the Accused
himself and other witnesses; and the Defence has had the opportunity to cross-examine other
witnesses on key issues mentioned by P-0605.

67. The Prosecution is seeking the introduction into evidence of P-0605’s Statement primarily

as corroboration of other evidence.
Corroborative evidence

68. Most of the evidence corroborating P-0605’s account is already part of the case record.

For example:

109 See 1CC-01/05-01/08-1386, Judgement on the appeals of Mr Jean-Pierre Bemba Gombo and the Prosecutor
against the decision of Trial Chamber III entitled “Decision on the admission into evidence of materials contained

in the prosecution’s list of evidence”, 3 May 2011, para. 78.
110 See e.g. 1CC-01/12-01/18-1413, para. 21.

ICC-01/12-01/18 18/22 25 November 2021
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ol

o Several witnesses, including | " I - P-0099,'% P-0654,"" |-
Bl and P-0623"8 testified that the Accused was the commissaire

or leader of the Islamic Police during the occupation of Timbuktu;°

e The testimony of | . IR %> and = supports that the

Accused joined the armed groups at the beginning of the occupation;
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113 p-0099, ICC-012/12-01/18-T-145-CONF-ENG ET, p. 34, |. 3 - 1. 19, stating, inter alia, that: ““at first, there was
Adama. And he was replaced by -- by Mr Hassan. And Hassan was the second-in-command, and he was replaced
by Khalid at that time.”

114 p-0654, ICC-012/12-01/18-T-0128-CONF-ENG ET, p. 19, |. 20 — p. 21, 1. 10, stating, inter alia, that: “Adama
had his position in the -- as commissioner taken away from him. And then they brought another -- Al Hassan,
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118 p.0623, 1ICC-012/12-01/18-T-029-CONF-ENG CT, p. 29, 1. 2 -3, p. 33, 1. 2 - 13, p. 55, I. 2 — 3, stating, inter
alia, that: “People told me he was the chief or the head of the Islamic police in Timbuktu”.
119 See also P-0125, MLI-OTP-0023-0004-R03, p. 0015, para. 51, 53, referring to “Al Hassan” as one of the

“responsibles de la gendarmerie”.
120
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evidence provided by [JJJll.*%* and the Accused himself'?;
e P-0654'?° testified about the Islamic Police comprising of individuals of various
ethnicity and nationality; and
o The Accused*?” named [l as a member of the Islamic Police.*?°
69. Furthermore, in his interview on 14 July 2017, the Accused himself stated that ||| | |

1

131

70. P-0605’s evidence regarding the Accused’s role within the Islamic Police will also be
132

o

corroborated by other witnesses whose evidence is pending submission, such as [JJJlI? an
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126 p_0654, ICC-012/12-01/18-T-128-CONF-ENG ET, p. 34, I. 23 —p. 35, I. 8, stating, inter alia, that: “they're all
different types of ethnic groups among the Islamic police, but the majority were Tuareg. But there were Songhai,
Bambara, Peulh,” and when asked about their nationalities, responding that: “generally, in the Islamic police, there
were Burkinabe. You had Senegalese, Franco-Senegalese, Nigerians, Chadians. So there were mainly nationals
from the Sahel.” See also
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Key issues were subject to cross examination

71. First, after the disclosure of anonymous summaries*>* before the confirmation of charges
hearing, P-0605’s Statement, together with his name, was disclosed on 3 February 2020.1% A
lesser redacted version was disclosed on 6 March 2020.1%¢ The Defence thus has had ample
time to identify key issues and conduct any investigation in relation to P-0605, who has always
been included in the Prosecution’s List of Witnesses.!®’

72. Most importantly, the Defence has had the opportunity to challenge most of corroborative
evidence cited above. In particular, with regard to key issues covered in P-0605’s Statement,
such as the Accused’s role within the Islamic Police, the Defence has had ample opportunities
to cross-examine other witnesses who testified viva voce, including || L N>R
B R and . For example, the Defence
questioned il in detail about the Accused’s role and responsibilities within the Islamic
Police at different stages during the occupation.'*® |JJJlil was questioned extensively about
whether the Accused was always the second in command of the Islamic Police, or if he replaced
Adama as the chief, instead of Khaled.*” The Defence also questioned [l in detail
regarding the differences between the Accused, whom he had described as a person with

“administrative functions” within the Islamic Police, and Adama, whom he had described as

the “head” of the Islamic Police.'*®

133

134

135 pre-Trial INCRIM package 49 03 February 2020.

136 pre-Trial INCRIM package 57 06 March 2020.
137

138
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73. Additionally, if introduced, the Defence would have ample opportunity to challenge P-
0605’s Statement and his credibility, including by requesting the introduction of its own
evidence.

74. Overall, as noted by the Chamber in its decision on the rule 68(2)(c) application regarding
P-0125, full consideration of the probative value, if any, of P-0605’s Statement will be deferred
to the Chamber’s eventual deliberation for its judgment*® and the introduction of P-0605’s
Statement pursuant to rule 68(2)(c) of the Rules will thus not cause prejudice to the Chamber’s

fair assessment of his evidence.
F. Brief description of the material related to P-0605’s Statement

75. Section Il of Annex A refers to items that the Prosecution does not seek to submit into

evidence, but which are related to P-0605’s Statement. These include: (i) transcripts of

meetings conducted in [ GGG -.:ding procedural
matters; (ii) [ i) I
I (< atcd to P-0605; (iv) investigation notes related
to P-0605, including those related to || GGG and (v) items related to the

unavailability of P-0605.

VI.  Requested Relief
76. For the foregoing reasons, the Chamber should authorise the introduction of P-0605’s
Statement into evidence pursuant to rule 68(2)(c) of the Rules in full, as set out in confidential
Annex A.

Karim A. A. Khan QC, Prosecutor

Dated this 25" day of November 2021
At The Hague, The Netherlands

149 See e.g. 1CC-01/12-01/18-1413, para. 21.
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