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I. INTRODUCTION 

1. Pursuant to article 69(2) and (4) of the Rome Statute (“Statute”) and rule 68(2)(b) 

of the Rules of Procedure and Evidence (“Rules”), the Prosecution requests that Trial 

Chamber I (“Chamber”): (i) introduce into evidence the statements and associated 

material (“Prior Recorded Testimony”)1 of P-0756, P-0816, P-0867 and P-0927 (“Four 

Witnesses”); (ii) designate the Registry Legal Counsel, or any appropriate person 

delegated by him, as the person authorised to witness declarations required pursuant 

to rule 68(2)(b)(ii); and (iii) authorise remote certifications due to the current challenges 

imposed by the ongoing COVID-19 pandemic2 (“Application”).3 

2. Granting the Application will enhance the expeditiousness of the proceedings, 

obviate the unnecessary appearance of witnesses, save valuable court time and 

resources, and would serve the interests of justice.4  

3. As submitted, the Prior Recorded Testimonies of the Four Witnesses do not 

concern the acts and conduct of Mr Abd-Al-Rahman.5 They relate primarily to the 

charged crimes in Kodoom, Bindisi and surrounding areas between 15 and 16 August 

2003, the charged crimes in Mukjar and surrounding areas in February/March 2004 

                                                           
1 Annex A (A1 to A6) lists the prior recorded testimonies of the Four Witnesses which comprise their witness 

statements (at I) and associated material (at II). The material related to the witness’s prior recorded testimony 

which the Prosecution does not seek to introduce into evidence, is also included (at III). Hyperlinks to this material 

are also included. See Abd-Al- Rahman (“Ali Kushayb”), Directions on the conduct of proceedings, ICC-02/05-

01/20-478, (“Directions on the Conduct of Proceedings”), para. 47. 
2 Al Hassan Public redacted version of the Decision on the introduction of P-0598’s evidence pursuant to Rule 

68(2)(b) of the Rules, TC X, 29 October 2020, ICC-01/12-01/18-1111-Red, para. 18. 
3 This Application is submitted in accordance with Directions on the Conduct of Proceedings, paras. 46-48. 
4 Article 64 (3)(a), the Chamber shall, “[c]onfer with the parties and adopt such procedures as are necessary to 

facilitate the fair and expeditious conduct of proceedings.” See also Chambers Practice Manual (2019), p. i (“The 

overall question of the expeditiousness of proceedings is one of considerable complexity and the conduct and 

readiness of all parties and participants to Court proceedings play a crucial role—the commitment to expediency 

must, in this regard, be a collective one.”); Katanga Judgment on the Appeal Against the Decision on Unlawful 

Detention and Stay of Proceedings, ICC-01/04-01/07-2259 OA10, para. 43 (“The Appeals Chamber observes that 

expeditiousness is a recurrent theme in the Court’s legal instruments. The Statute and the Rules of Procedure and 

Evidence place an onus on all those involved in the trial to act in a diligent and expeditious manner in the 

performance of their obligations. The duty applies to the Chambers of the Court, the parties and participants.[…]”). 

See also Ntaganda Decision on Prosecution application under Rule 68(3), ICC-01/04-02/06-961, para 13; Gbagbo 

& Blé Goudé Decision on Prosecutor’s application under Rules 68(2)(b) and 68(3), ICC-02/11-01/15-573, paras. 

25, 42. 
5 The Prosecution excluded those portions in the Prior Recorded Testimonies that go to the acts and conduct of the 

Accused, as set out below.  
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and the contextual elements of crimes against humanity, as confirmed by Pre-Trial 

Chamber II.6 

4. In particular, the Four Witnesses provide testimony of specific events relating 

to the contextual elements of crimes against humanity and to the charged crimes of 

murder (Counts 2 and 3), pillage (Count 4), destruction of property (Count 5), rape 

(Counts 8 and 9) and forcible displacement (Count 10) in Kodoom, Bindisi and 

surrounding areas and murder and attempted murder (Counts 17-20) in Mukjar and 

surrounding areas.  

5. As set out below, the Prior Recorded Testimonies of the Four Witnesses are 

relevant, reliable and probative. The introduction into evidence of these testimonies is 

not prejudicial to or inconsistent with the rights of Mr Abd-Al-Rahman, as they do not 

concern the acts or conduct of the Accused, are of a cumulative or corroborative nature, 

and/or do not relate to issues materially in dispute. 

II. CLASSIFICATION 

6. Pursuant to regulation 23bis(1) of the Regulations of the Court, this Application 

and its Annex A are filed as confidential, as they contain confidential information that 

identifies the Four Witnesses. A public redacted version of the Application will be filed 

as soon as practicable. 

III. SUBMISSIONS 

7. The Prosecution relies on its previous submissions on the legal framework for 

the introduction into evidence of prior recorded testimony under rule 68(2)(b) of the 

Rules, as set out at paragraphs 6 to 8 of the first application under rule 68(2)(b).7 

 

 

                                                           
6 Confirmation Decision, ICC-02/05-01/20-433-Corr, paras. 61-67, 86, 94, 97, 104. 
7 Prosecution’s first application under rule 68(2)(b) to introduce into evidence prior recorded testimony of 

witnesses P-0013, P-0034, P-0043, and P-0065, 26 January 2022, ICC-02/05-01/20-565-Conf, paras. 6-8. 
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A. Overview of the Prior Recorded Testimonies of P-0756, P-0816, P-0867 and P-0927 

8. The Prior Recorded Testimonies of the Four Witnesses relate primarily to the 

contextual elements of crimes against humanity, the charged crimes in Kodoom, 

Bindisi and surrounding areas on or about 15 and 16 August 2003 and in Mukjar and 

surrounding areas between late February and early March 2004.8 

9. In addition to the statements of the Four Witnesses, the Prosecution seeks to 

introduce into evidence the associated material for each of the Four Witnesses,9 which 

forms an integral part of their prior recorded testimonies.10 These items are also 

necessary to fully comprehend the accounts of the Four Witnesses, as witnesses discuss 

and/or clarify the items in their statements. The introduction of this material is 

supported by Trial Chamber VI’s finding in Ntaganda that “exhibits associated with a 

previously recorded testimony are admissible if the witness uses or explains them in 

the prior recorded testimony, and particularly when these are necessary to read and 

understand the prior recorded testimony being introduced.”11  

(i) Prior Recorded Testimony of P-0756 

10. The Prosecution seeks to submit into evidence P-0756’s prior recorded 

testimony, including the associated material listed in Annex A (A1) to this Application. 

P-0756’s prior recorded testimony comprises a single witness statement, and three 

associated items that were used and explained by the witness in his statement. 

11. P-0756, a Fur civilian, provides information on the Militia/Janjaweed12 and the 

Sudanese Liberation Army/Movement.13 The witness also provides testimony on a 

                                                           
8 Confirmation decision, ICC-02/05-01/20-433-Corr, paras. 86, 94, 97 and 104. 
9 See Annex A (Part II of A1 to A5). Where applicable, the Prosecution includes in the Annex, the English 

translations of items referred to in the Associated Material.  
10 See Yekatom & Ngaissona Decision on the Prosecution Requests under Rule 68(3), ICC-01/14-01/18-907-Red, 

para. 26. 
11 Ruto & Sang Decision on the Admission of Prior Recorded Testimony, ICC-01/09-01/11-1938-Corr-Red2, para. 

33. See also Ntaganda Transcript of 20 June 2016, ICC-01/04-02/06-T-105-Red2-ENG, p.94, l. 2-7;Ntaganda 

Decision on Prosecution application under Rule 68, ICC-01/04-02/06-1205, para.7; Ntaganda Decision on Rule 

68(2)(c), ICC-01/04-02/06-1029, paras. 23, 35;. 
12 [REDACTED]. 
13 [REDACTED]. 
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rebel attack on the Mukjar police station in August 2003 and the subsequent visit of 

Ahmad Harun to Mukjar.14 The witness provides hearsay information on the attack on 

Nyerli15 and eyewitness testimony on the attack on Tiro16 in mid-August 2003 by 

Government of Sudan Forces (“GoS Forces”) Forces and Militia/Janjaweed, who then 

headed in the direction of Kodoom.17 P-0756 also provides information on the forcible 

displacement of civilians from surrounding villages to Mukjar,18 where they were 

harassed and arrested.19 P-0756 was arrested for two days in October 2003 in Mukjar 

under the allegation that he was associated with or supporting rebel armed groups.20 

P-0756 also provides information on the presence of Ahmed Harun, delivering 

ammunition and addressing the military, in Mukjar in February 2004.21 Mr Abd-Al-

Rahman, is also mentioned to be present in Mukjar at the same time.22  

12. Finally, P-0756 provides eyewitness testimony on the arrest of Umdah Yahia 

Zarruq23 and on prisoners being taken out of the Mukjar police station and loaded onto 

Land Cruisers which came back empty in March 2004.24 

13. P-0756’s prior recorded testimony is relevant to the contextual elements of 

crimes against humanity25 and to the charges crimes of murder and attempted murder 

in Mukjar and surrounding areas.26.  

14. P-0756’s associated material consists of: (i) a witness colour chart,27 used by the 

witness to identify the colour of the outfits of the Militia/Janjaweed and GoS Forces28 

and of their vehicles.29  P-0756 used the same witness colour chart to also identify the 

                                                           
14 [REDACTED].  
15 [REDACTED]. 
16 [REDACTED]. 
17 [REDACTED]. 
18 [REDACTED].  
19 [REDACTED]. 
20 [REDACTED]. 
21 [REDACTED]. 
22 [REDACTED]. 
23 [REDACTED]. 
24 [REDACTED]. 
25 [REDACTED]. 
26 [REDACTED]. 
27 [REDACTED].  
28 [REDACTED]. 
29 [REDACTED]. 

ICC-02/05-01/20-573-Red 07-02-2022 6/16 EK T 



 

      No. ICC- 02/05-01/20     7/16 7 February 2022
        

colours of the uniforms and/or clothing worn by security personnel who arrested him 

in Mukjar, the helicopter which transported Ahmed Harun to Mukjar30 and the 

clothing of the men who disembarked from the helicopter.31 The associated material 

also comprises (ii) a headdress board32, used by the witness to identify the headdress 

worn by the Militia/Janjaweed and GoS Forces,33 and (iii) an investigation report 

referring to the height of an investigator, which was used by the witness to estimate 

the height of the Mr Abd-Al-Rahman.34  

The Prosecution does not request the introduction into evidence of the paragraphs 

identified below in the prior recorded testimony of P-0756  

 

15. P-0756 provides testimony about seeing Mr Abd-Al-Rahman in Mukjar in 

February 2004 on a number of occasions,35 and recalls hearing unidentified individuals 

mentioning that Mr Abd-Al-Rahman was the Militia/Janjaweed leader.36 The 

Prosecution does not seek to introduce these paragraphs of P-0756’s statement into 

evidence.  

16. With the exception of these paragraphs, the reminder of P-0756’s Prior 

Recorded Testimony goes to proof of matters other than the acts and conduct of the 

Accused as required by rule 68(2)(b) of the Rules.  

(ii) Prior Recorded Testimony of P-0816 

17. The Prosecution seeks to submit into evidence P-0816’s prior recorded 

testimony, including the associated material listed in Annex A (A2) to this Application. 

P-0816’s prior recorded testimony comprises a single witness statement, which refers 

to five associated items that were used and/or explained by the witness in his 

statement and relate to information and events discussed therein. 

                                                           
30 [REDACTED]. 
31 [REDACTED]. 
32 [REDACTED]. 
33 [REDACTED]. 
34 [REDACTED]. 
35 [REDACTED] 
36 [REDACTED]. 
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18. P-0816, a Fur civilian from [REDACTED] near Bindisi,  provides testimony on 

the rebel attacks on Bindisi and Mukjar in 2003,37 as well as on the attack on Bindisi 

and surrounding area by Militia/Janjaweed and GoS Forces in August 2003,38 including 

hearsay evidence relating to the presence of P-0878 and P-0921 during the attack.39 P-

0816 provides testimony that, after hiding four days in the forest close to Bindisi, he 

came back to Bindisi and found that most houses, including his own, had been pillaged 

and/or burnt – and that he saw dead bodies, which he buried. He also provides 

information on the forced displacement of civilians – including his family and 

himself,40 to Mukjar, as a result of the attack. P-0816 also describes the presence of  

Militia/Janjaweed and GoS Forces 41 and the arrest and killing of displaced persons in 

Mukjar in 2003.42 P-0816’s prior recorded testimony is relevant to, inter alia, the charges 

of murder43, pillaging,44 destruction of property45 and forcible transfer of civilians46 

between 15 and 16 August 2003 in Bindisi and surrounding areas. 

19. P-0816’s associated material consists of: (i) a consent form authorising OTP to 

obtain [REDACTED];47 (ii) a sketch map of Bindisi drawn by P-0816 depicting various 

areas of interests and natural landmarks in Bindisi; 48  (iii) a witness colour chart used 

by the witness to identify the colours of the uniform and clothing worn by police 

personnel stationed in Bindisi and by the Militia/Janjaweed respectively;49 (iv) a 

headdress board used by the witness to identify the type of hat worn by the police 

officers in Bindisi;50 and (v) a sketch map drawn by P-0816 depicting areas of 

significance in Mukjar.51 

                                                           
37 [REDACTED]. 
38 [REDACTED]. 
39 [REDACTED]. 
40 [REDACTED]. 
41 [REDACTED]. 
42 [REDACTED]. 
43 [REDACTED]. 
44 [REDACTED]. 
45 [REDACTED]. 
46 [REDACTED] 
47 [REDACTED].  
48 [REDACTED].  
49 [REDACTED].  
50 [REDACTED].  
51 [REDACTED].  
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The Prosecution does not request the introduction into evidence of the paragraph 

identified below in the prior recorded testimony of P-0816  

20. P-0816 refers to Ali Kushayb once in his statement, to say that he was the 

Janjaweed leader in Garsila.52 The Prosecution does not seek to introduce this paragraph 

of P-0816’s prior recorded testimony into evidence.  

21. With the exception of this paragraph, the reminder of P-0816’s Prior Recorded 

Testimony goes to proof of matters other than the acts and conduct of the Accused as 

required by rule 68(2)(b) of the Rules.  

(iii) Prior Recorded Testimony of P-0867 

22. The Prosecution seeks to submit into evidence P-0867’s prior recorded 

testimony listed in Annex A (A3) to this Application. P-0867’s prior recorded 

testimony comprises a single witness statement and does not refer to any associated 

material.  

23. P-0867, a Fur civilian, provides information on rebel armed groups53 and the 

emergence of the Militia/Janjaweed. He also provides testimony on an attack on Gausir 

in March 200354 and hearsay information on the attack on Kodoom, Bindisi and 

surrounding areas during the charged period.55  He finally provides direct testimony 

on the attack on Gausir, a village neighbouring Bindisi during the same period56 and  

details rapes committed by Militia/Janjaweed and/or GoS Forces during that attack.57 P-

0867’s prior recorded testimony is relevant to, inter alia, the contextual elements of 

crimes against humanity58 and rape.59 

                                                           
52 [REDACTED]. 
53 [REDACTED]. 
54 [REDACTED]. 
55 [REDACTED]. 
56 [REDACTED]. 
57 [REDACTED]. 
58 [REDACTED]. 
59 [REDACTED]. 
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The Prosecution does not request the introduction into evidence of the paragraphs 

identified below in the prior recorded testimony of P-0867 

24. P-0867 provides evidence about Mr Abd-Al-Rahman’s actions in paragraphs 

75-76 and 78-79 of his statement in relation to uncharged events. He also states that he 

was told by a villager from Gausir that Mr Abd-Al-Rahman was one of the main 

Militia/Janjaweed leaders.60 The Prosecution does not seek to introduce these 

paragraphs of P-0867’s prior recorded testimony into evidence.  

25. With the exception of these paragraphs, the reminder of P-0867’s statement goes 

to proof of matters other than the acts and conduct of the accused as required by rule 

68(2)(b) of the Rules. 

(iv) Prior Recorded Testimony of P-0927 

 

26. The Prosecution seeks to submit into evidence P-0927’s prior recorded 

testimony listed in Annex A (A4) to this Application. P-0927’s prior recorded 

testimony comprises a single witness statement and two photographs that were used 

and explained by the witness in his statement and relate to information and events 

discussed therein. 

27. P-0927, a Fur civilian, provides direct eyewitness testimony on the attack on 

Bindisi and surrounding area during the charged period,61 as well as the crimes 

committed by Militia/Janjaweed and GoS Forces during the attack, including murder,62 

pillaging,63 destruction of property, especially those belonging to the 

Fur,64persecution65 and rape.66 In addition, P-0927 provides evidence in relation to 

civilians from neighbouring villages of Bindisi fleeing to Bindisi on 15 August 2003.67 

                                                           
60 [REDACTED]. 
61 [REDACTED]. 
62 [REDACTED]. 
63 [REDACTED]. 
64 [REDACTED]. 
65 [REDACTED]. 
66 [REDACTED]. 
67 [REDACTED]. 
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P-0927’s prior recorded testimony is relevant to, inter alia, persecution,68 pillaging,69 

destruction of property,70 rape,71 and forcible displacement.72 

28. P-0927’s associated material consists of two photographs of scars he sustained 

[REDACTED] during the attack on Bindisi and surrounding areas.73 

The Prosecution does not request the introduction into evidence of the paragraphs 

identified below in the prior recorded testimony of P-0927 

29. P-0927 provides evidence in relation to Mr Abd-Al-Rahman in paragraphs 45 

to 48 of his prior recorded testimony.74 The Prosecution does not seek to introduce 

those paragraphs of P-0927’s prior recorded testimony into evidence as they relate to 

uncharged events.   

30. With the exception of these paragraphs, the reminder of P-0927’s statement goes 

to proof of matters other than the acts and conduct of the accused as required by rule 

68(2)(b) of the Rules. 

B. The Prior Recorded Testimonies are admissible under rule 68(2)(b) 

 

31. The Prior Recorded Testimonies that the Prosecution seeks to introduce into 

evidence, pursuant to rule 68(2)(b) of the Rules are relevant, reliable and probative. 75  

32. The Four Witnesses have signed their Prior Recorded Testimonies, attesting 

that their testimony was read back to them, was given voluntarily and its content is 

true to the best of their recollection of the events.76 These Prior Recorded Testimonies 

also bear the interpreters’ signature and certification certifying that each witness 

                                                           
68 [REDACTED]. 
69 [REDACTED]. 
70 [REDACTED]. 
71 [REDACTED]. 
72 [REDACTED]. 
73 [REDACTED]. 
74 [REDACTED]. 
75 Gbagbo & Blé Goudé, Public Redacted version of Decision on the “Prosecution’s consolidated application to 

conditionally admit the prior recorded statements and related documents…, 6 June 2017, TC I, ICC-02/11-01/15-

950-Red, para. 22. 
76 [REDACTED]. 
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appeared to have heard and understood the translation.77 The prior recorded 

testimonies of all Four Witnesses are internally consistent.78Accordingly, the Prior 

Recorded Testimonies have the necessary indicia of reliability, for introduction into 

evidence. 

C. The Prior Recorded Testimonies of the Four Witnesses are cumulative and corroborative 

of evidence to be provided by viva voce witnesses  

33. The Prior Recorded Testimonies of the Four Witnesses on the charged crimes 

and the contextual elements of crimes against humanity are cumulative in nature and 

are corroborative of other evidence,79 as described in below paragraphs.  

34. P-0756’s80 and P-0867’s81 evidence on the contextual elements of crimes against 

humanity is corroborative of, and cumulative to, the evidence to be provided by other 

prosecution witnesses, in particular, witnesses [REDACTED],82 [REDACTED],83 

[REDACTED],84 [REDACTED],85 [REDACTED],86 and [REDACTED].87  

35. P-0867’s evidence on the contextual elements of sexual crimes committed in 

neighbouring villages of Kodoom and Bindisi during the charged period88 is 

corroborative of, and cumulative to, the evidence to be provided by other prosecution 

                                                           
77 [REDACTED]. 
78 Ntaganda Public redacted version of Decision on Prosecution application for admission of prior recorded 

testimony of Witnesses P-0020, P-0057 and P-0932 under Rule 68(2)(b), 18 January 2017, TC VI, ICC-01/04-

02/06-1730-Red, para. 13. Ongwen Decision on the Prosecution’s Applications for Introduction of Prior Recorded 

Testimony under Rule 68(2)(b) of the Rules, 18 November 2016, TC IX, ICC-02/04-01/15-596-Red, paras. 17-19. 

Gbagbo & Blé Goudé Judgment on the appeals of Mr Laurent Gbagbo and Mr Charles Blé Goudé against the 

decision of Trial Chamber I of 9 June 2016 entitled “Decision on the Prosecutor’s application to introduce prior 

recorded testimony under Rule 68(2)(b) and 68(3)", 1 November 2016, Appeals, ICC-02/11-01/15-744 OA 8, para. 

3. 
79 See Bemba Judgment on the appeals of Mr Jean-Pierre Bemba Gombo and the Prosecutor against the decision 

of Trial Chamber III entitled "Decision on the admission into evidence of materials contained in the prosecution's 

list of evidence'', 3 May 2011, Appeal Chamber, ICC-01/05-01/08-1386, para. 78. 
80 [REDACTED]. 
81 [REDACTED]. 
82 [REDACTED]. 
83 [REDACTED]. 
84 [REDACTED]. 
85 [REDACTED]. 
86 [REDACTED]. 
87 [REDACTED]. 
88 [REDACTED]. 
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witnesses, in particular, witnesses [REDACTED],89 [REDACTED],90 [REDACTED],91 

[REDACTED]92 and [REDACTED].93  

36. P-0756’s evidence on murder in Mukjar and surrounding areas is corroborative 

of, and cumulative to, the evidence to be provided by other prosecution witnesses, in 

particular, witnesses [REDACTED],94 [REDACTED],95 [REDACTED],96 

[REDACTED],97 [REDACTED],98 [REDACTED],99 [REDACTED],100 and 

[REDACTED].101  

37. P-0816’s evidence on murder in Bindisi and surrounding areas is corroborative 

of, and cumulative to, the evidence to be provided by other prosecution witnesses, in 

particular, witnesses [REDACTED],102 [REDACTED],103 [REDACTED],104 

[REDACTED],105 [REDACTED],106 [REDACTED],107 and [REDACTED].108  

38. P-0816’s and P-0927’s evidence on pillaging in Bindisi and surrounding areas is 

corroborative of, and cumulative to, the evidence to be provided by other prosecution 

witnesses, in particular, witnesses [REDACTED],109 [REDACTED],110 [REDACTED],111 

                                                           
89 [REDACTED]. 
90 [REDACTED]. 
91 [REDACTED]. 
92 [REDACTED]. 
93 93 [REDACTED]. 
94 [REDACTED]. 
95 [REDACTED]. 
96 [REDACTED]. 
97 [REDACTED]. 
98 [REDACTED]. 
99 [REDACTED]. 
100 [REDACTED]. 
101 [REDACTED]. 
102 [REDACTED].  
103 [REDACTED]. 
104 [REDACTED]. 
105 [REDACTED]. 
106 [REDACTED]. 
107 [REDACTED]. 
108 [REDACTED]. 
109 [REDACTED]. 
110 [REDACTED]. 
111 [REDACTED]. 
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[REDACTED],112 [REDACTED],113 [REDACTED],114 [REDACTED],115 and 

[REDACTED].116 

39. P-0816’s and P-0927’s evidence on destruction of property in Bindisi and 

surrounding areas is corroborative of, and cumulative to, the evidence to be provided 

by other prosecution witnesses, in particular, witnesses [REDACTED],117 

[REDACTED],118 [REDACTED],119 [REDACTED],120 [REDACTED],121 [REDACTED],122 

[REDACTED],123 and [REDACTED].124 

40. P-0816 and P-0927’s evidence on forcible displacement from Bindisi and 

surrounding areas is corroborative of, and cumulative to, the evidence to be provided 

by, in particular, witnesses [REDACTED],125 [REDACTED],126 [REDACTED],127 

[REDACTED],128 [REDACTED],129 [REDACTED],130 [REDACTED],131 [REDACTED].132 

41. P-0927’s evidence on rapes in Bindisi and surrounding areas is corroborative of, 

and cumulative to, the evidence to be provided by other prosecution witnesses, in 

                                                           
112 [REDACTED]. 
113 [REDACTED]. 
114 [REDACTED]. 
115 [REDACTED]. 
116 [REDACTED]. 
117 [REDACTED]. 
118 [REDACTED]. 
119 [REDACTED]. 
120 [REDACTED]. 
121 [REDACTED]. 
122 [REDACTED]. 
123 [REDACTED]. 
124 [REDACTED]. 
125 [REDACTED]. 
126 [REDACTED]. 
127 [REDACTED]. 
128 [REDACTED]. 
129 [REDACTED]. 
130 [REDACTED]. 
131 [REDACTED]. 
132 [REDACTED]. 
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particular, witnesses [REDACTED],133 [REDACTED],134 [REDACTED],135 

[REDACTED],136 [REDACTED]8,137 [REDACTED],138 and [REDACTED].139  

D. The introduction of the Prior Recorded Testimonies of the Four Witnesses is not 

prejudicial to or inconsistent with the rights of the Accused 

42. The Defence has been consulted on the Prosecution’s application for the 

admission into evidence of the Prior Recorded Testimonies of the Four Witnesses, 

pursuant to rule 68(2)(b) and opposed it. 140  

43. Nonetheless, the introduction of the Prior Recorded Testimonies of the Four 

Witnesses into evidence would not be prejudicial to or inconsistent with the rights of 

Mr Abd-Al-Rahman, given the limited nature of the testimony of each witness  on 

issues relating to the crime base and the contextual elements of crimes against 

humanity. In addition the contextual elements of crimes against humanity are not 

materially in dispute between the parties.141 Furthermore, the Defence retains the 

possibility to cross-examine other viva voce witnesses on the basis of information 

contained in the Prior Recorded Testimony of these witnesses, lead contradictory 

evidence during the Defence case, or - to the extent that discrepancies exist with any 

other evidence - advance arguments on the weight to be attributed to the prior 

recorded testimonies. 

E. Request to designate the Legal Counsel of the Registry or any appropriate person 

delegated by him to witness the declarations required under rule 68(2)(b)(ii) and (iii) 

                                                           
133 [REDACTED]. 
134 [REDACTED]. 
135 [REDACTED]. 
136 [REDACTED]. 
137 [REDACTED]. 
138 [REDACTED]. 
139 [REDACTED]. 
140 See Emails from the Defence, “RE: Provisional list of Rule 68 witnesses,” 13 December 2021 11:34 and 19 

January 2022 13:35. 
141 Ongwen rule 68(2)(b) decision, para. 15; Bemba, Judgment on the appeals of Mr Jean-Pierre Bemba Gombo 

and the Prosecutor against the decision of Trial Chamber III entitled "Decision on the admission into evidence of 

materials contained in the prosecution's list of evidence'', AC, 3 May 2011, ICC-01/05-01/08-1386 OA 5 OA 6, 

para. 78. 
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and  to authorize remote certifications due to the current challenges imposed by the 

ongoing COVID-19 pandemic 

44. Prior recorded testimony may only be introduced under rule 68(2)(b) if the 

testifying person declares that it is true and correct through the formalities specified 

in sub-rules (ii) and (iii). Should this application be granted, the Prosecution requests 

that the Chamber designate Registry Legal Counsel, or any appropriate person 

delegated by him, as the person authorised to witness declarations required pursuant 

to rule 68(2)(b)(ii) and (iii) for the purpose of this case, and authorize remote 

certifications due to the current challenges imposed by the ongoing COVID-19 

pandemic.142 

V. CONCLUSION  

45. For the foregoing reasons, the Prosecution requests that the Chamber grant the 

Application subject to the fulfilment of the further conditions of rule 68(2)(b) of the 

Rules.  

 

                                                                                             

Karim A. A. Khan QC 

Prosecutor 

 

 

Dated this 7th day of February 2022 

At The Hague, The Netherlands 

                                                           
142 Al Hassan, Public redacted version of the Decision on the introduction of P-0598’s evidence pursuant to Rule 

68(2)(b) of the Rules, TC X, ICC-01/12-01/18-1111-Red, 29 October 2020, para. 18. 
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