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Mr. Paul Gicheru, through his Counsel (“the Defence”), hereby requests Trial Chamber 111 to
order the Office of the Prosecutor (“OTP”) to disclose the video recording of P-0800’s
[REDACTED]. This Request is made necessary by the Defence’s continuing obligation to be
due diligent. It and Annex A are filed confidentially pursuant to Regulation 23bis(1) since they

contain confidential material.
1. [REDACTED].! [REDACTED].2

2. Subsequent to the Ruto and Sang trial and just prior to the Decision on the Confirmation
of Charges in the Gicheru case, [REDACTED].® [REDACTED]* [REDACTED].

3. As part of its due diligence obligations, on 25 January 2022, the Defence requested the
OTP to disclose [REDACTED].® [REDACTED]’ [REDACTED].®

4. The new information that came about during [REDACTED], in particular, [REDACTED],
Is an integral part of P-0800’s disclosable evidence and is vital to the Defence. Without the
video recording, the Defence is unable to determine: (a) how this new information came
about; (b) the extent to which P-0800 explained himself; and (c) any contradictions P-0800
may have made in explaining [REDACTED] to OTP investigators.

5. Notably, the 2021 interview seemingly mirrors the [REDACTED]. [REDACTED]®
[REDACTED].

6. There is no legal or rational reason why the video recording should not be disclosed. The
whole purpose of video-recording [REDACTED] is to ensure transparency. While there
may be a legitimate reason why video-recorded [REDACTED] should not automatically
be disclosed in the midst of witnesses giving evidence at trial, it makes no sense that a
protocol would be put in place to bar access to how the [REDACTED] took place in a prior
case. This is especially so when there is a high probability of there being fertile ground for
relevant and indispensable confrontation. In this case, it should be noted that
[REDACTED].

! [REDACTED].

2 [REDACTED].

8 [REDACTED].

4 KEN-OTP-0160-0290 at 292, Ins. 65-9.

> KEN-OTP-0160-0290 at 239, Ins. 78-82, p. 302-03, In. 414-16.

® Email from the Defence entitled “[REDACTED]” 25 January 2022 at 10:59.
" Email from the OTP entitled “[REDACTED]” 25 January 2022 at 13:04.

8 Email from the OTP entitled “[REDACTED]” 25 January 2022 at 18:16.

°® [REDACTED].
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7. Neither will the OTP be prejudiced, nor will the Chamber be inconvenienced by granting

this Request. If anything, the disclosure of the video recording would only serve to enhance

Mr. Gicheru’s full enjoyment of his fair trial rights.

WHEREFORE, for all the reasons stated herein, Trial Chamber 11l should ORDER the OTP
to disclose the video recording of [REDACTED] to the Defence.

Respectfully submitted, 28 January 2022,
In The Hague, the Netherlands.

ﬁ,}fa

Michael G. Karnavas
Counsel for Mr. Paul Gicheru
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