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APPEAL BRIEF, PART 11?2 - INTRODUCTION?

1. Bosco Ntaganda, the former FPLC Deputy Chief of Staff, maintained throughout his
trial, and still maintains, that he “was a revolutionary [...] not a criminal”.* There were ample
reasons to be a revolutionary given the level of insecurity, conflict and ethnic violence that
prevailed in eastern Congo when the UPC/FPLC was born. Mr. Ntaganda never denied these
conditions, but maintained that his objective against this difficult backdrop was always —
including during the two military operations at the core of this case — to create conditions for
peace and stability for all people living in Ituri without discrimination through the conduct of
legitimate and lawful military operations. Mr. Ntaganda respectfully asserts that a critical
review of the Chamber’s findings in this case shows that his conviction to the contrary cannot

stand.

2. As the Appeals Chamber will find in the following grounds of appeal, the Chamber
based many of its findings on uncorroborated assertions for which corroboration should have
been available, and sought. Often, these uncorroborated assertions emanate from accomplice
witnesses, that is, witnesses who “may have motives or incentives to incriminate the accused

or to lie”,> yet this status is neither acknowledged nor addressed by the Chamber.

3. Fundamental errors in the assessment of the evidence were repeated and blatant. Mr.
Ntaganda, who was entitled to the presumption of innocence throughout his trial, was
improperly required to jump through additional hoops in terms of proof, such as being
required to convince the Chamber, in the face of Prosecution evidence contradictory to his
own, that he was not lying in order to be acquitted. Prosecution witnesses, such as P-0010,
whom the Chamber found to have repeatedly lied on central and incriminating issues, had
other portions of their testimony accepted — including uncorroborated assertions — without the
exercise of due caution or appropriate reasons being given. The same beneficent approach
was not accorded to Defence witnesses. Indeed, the Chamber’s approach to witness credibility
overall was incomplete and partial, finding Prosecution witnesses to be credible or fully

credible and then using its preliminary conclusions as a basis to either prefer their evidence

2 The Appeal Brief as well as Annexes D and C are filed confidentially pursuant to regulation 23bis(1) of the
RoC, as they refer to confidential material and evidence on the record. The Defence undertakes to submit a
public redacted version in due course.

3 See Annex A, Table of contents, for ease of reference to the arguments presented herein.

47-268,51:9. See Annex B, List of transcripts in the case.

5 |CTR-Bizimungu-AJ, paras.63-64.
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over that of other witnesses or disregard other contradictory evidence, including that of Mr.

Ntaganda.

4. The foregoing is just a sample of the errors which permeate the Judgment and which
are addressed across the 15 appeal grounds. In reviewing these errors, the standard of
appellate review for errors of law and procedure is well established.® However, in relation to
errors of fact, Mr. Ntaganda underscores that the “margin of deference to the factual findings

of the trial chamber must be approached with extreme caution”’

and “[u]ltimately, the
Appeals Chamber must be satisfied that factual findings presented as being beyond reasonable
doubt are clear and unassailable, both in terms of evidence and rationale.”® Numerous

findings as they presently stand occasioned a miscarriage of justice.®

GROUND 2: MR. NTAGANDA'’S RIGHT TO A FAIR TRIAL WAS VIOLATED
BY MANIFEST PROCEDURAL IRREGULARITIES

5. Mr. Ntaganda was not afforded a fair trial. Throughout the proceedings the Chamber
committed numerous procedural errors that impacted his rights enshrined in article 67(1). In
many instances, errors could have been avoided or rectified by allowing timely appellate
review of the underlying issues, which the Chamber systematically rejected. Four of these
errors are presented and argued herein'® focussing on the Chamber’s excessive resort to ex
parte material; unchecked disclosure violations on the part of the Prosecution; the
infringement on the right of Mr. Ntaganda to know the case he has to meet, and his right to
equality of arms. Mr. Ntaganda’s right to a fair trial was violated to such an extent that

ordering a new trial is the only appropriate remedy in the circumstances.

l. The Chamber’s excessive resort to ex parte material violated Mr. Ntaganda’s

right to a fair trial

6. The ICC regime provides for ex parte submissions in six limited circumstances, as set
out in article 72(7)(a) and rules 56, 74, 81, 83 and 88. The Lubanga Trial Chamber suggested

® E.g., Bemba-AJ-3636, para.36 citing to Lubanga-AJ-3121, paras.18-19, Ngudjolo-AJ-271, para.20.

" Bemba-AJ-3636, para.38.

8 Bemba-AJ-3636, para.45.

° Bemba-AJ-3636, para.40.

10 Due to the number of pages authorized for the submission of its Appeal Brief, the Defence opted not to brief
other additional ‘fair trial’ issues including issues set out in its Notice of Appeal (Ground 2: Sub-ground 3, Sub-
ground 4).
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that these provisions are not exhaustive, and deal “with ex parte issues solely in relation to the

particular matters that have been covered in those legal texts.”!

7. The Appeals Chamber has held more recently, however, that the “Court’s functions
are regulated by a comprehensive legal framework in which its powers have been deliberately
spelt out by the drafters to a great degree of detail, thus leaving little room to the invocation of
‘inherent powers’ in the proceedings before it.”*? Therefore, contrary to the approach in
Lubanga, the Statute and the Rules appear on their face to contemplate the possibility of ex

parte procedures, and to exhaustively enumerate the circumstances where they are permitted.

8. This approach accords with the Code of Conduct for United States Judges, which
prohibits ex parte communications except when specifically authorized by law and, even then,
only if there is prompt post facto notification of the communication to the other party:*3

a judge should not initiate, permit, or consider ex parte communications or
consider other communications concerning a pending or impending matter
that are made outside the presence of the parties or their lawyers. If a judge
receives an unauthorized ex parte communication bearing on the substance
of a matter, the judge should promptly notify the parties of the subject
matter of the communication and allow the parties an opportunity to
respond, if requested.

9. South Africa,’* New Zealand,®® Singapore,® Italy,}” and Moldova,'® all reflect the
same prohibition. The WTO rules are even more categorical: “[t]here shall be no ex parte
communications with the panel or Appellate Body concerning matters under consideration by
the panel or Appellate Body.”!® The ECtHR has held that depriving one party of access to all
the submissions of the other violates the principle of equality of arms.?® Ex parte hearings in
England and Wales, outside of those circumstances expressly contemplated by Statute, are
tightly restricted, and require, inter alia, that: there be no practicable inter partes alternative;
they be necessary in the interests of justice; and they be confined to matters necessary to

achieve the relevant purpose.?

11 L ubanga-Decision-1058, para.6.

12 Bemba-et-al-SAJ-2276, para.79.

13 U.S. Judges Code of Conduct.

14 Rule 55 (3) of the Magistrates” Court Act, Deosaran, Francis-Subbiah, p.62.

15 New Zealand — Guidelines, section (G)(a).

16 Singapore-Practice Directions, section 21.

17 Article 13 of Italy — Codice Etico. See also article 3.11 of the Bologna-Milan Global Code of Judicial Ethics.
18 Council of Europe-Moldova Judicial Ethics.

19 WTO Rules, article 18.

20 | anz v. Austria, paras.62-63.

2LR. v. Ali, para.49. See also R. v. Agar; R. v. Preston; Edwards and Lewis v. U.K.
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10. Even where ex parte submissions have been entertained, ICC Trial Chambers have
required inter partes disclosure when the subject-matter spills into matters affecting the
credibility of witnesses upon whom the Chamber may rely to convict. Hence, in Lubanga, the
Trial Chamber did not compel the disclosure of the identities of all Prosecution
intermediaries, but only those who had had contact with witnesses whose testimony had been
“materially called into question.”?? Importantly, the Chamber categorically excluded the
Prosecution’s suggestion that intermediaries should testify about their interactions with

witnesses on an ex parte basis.??

11.  Convictions may be overturned upon a showing of prejudice arising from ex parte
contacts. Where the judge to whom the ex parte submissions have been made is the decider of
fact, prejudice may be presumed.?* Although there are circumstances where an ex parte
communication might be ‘overlooked’, “the burden of proving lack of prejudice is on the

[government], and it is a heavy one.”?

12.  The Chamber received 214 written ex parte submissions during trial, of which 91
remained undisclosed at the end of trial.2® Even those reclassified during trial often remained
ex parte until many months after they were first presented, as illustrated in Annex C,% or after

the end of trial.?8 Others have still not been disclosed.?°

13. Some of these ex parte filings included witness statements containing material
prejudicial to Mr. Ntaganda, e.g., allegations that witnesses [REDACTED].*® P-0768 made
these allegations against Mr. Ntaganda both before his appearance as a witness®!
(unbeknownst to the Defence until after trial), and after his appearance as a witness.® The
Chamber, as discussed in the grounds of appeal that follow, relied heavily on P-0768 for

incriminating findings, including in preference to the contradictory testimony of Mr.

22 | ubanga-Decision-2434, para.139(b).
23 | ubanga-Decision-2434, para.137.

% See e.g. US. v. Reese, p.12; U.S. v. Reese, p.12; State v. Lotter, pp.609-610 (“threat to the judge's
impartiality”) (citations omitted); U.S v. Wolfson, para.41.

25 U.S. v. Minsky, p.874 (citations and internal quotations omitted).

% When the Defence requested an accounting of all ex parte filings at the end of the case, the Prosecution
voluntarily reclassified 35, and the Chamber ordered the disclosure of 16 more. The rest remains ex parte
(Decision-2451; Decision-2451-Anx). See Annex C, List of ex parte filings.

27 E.g. Prosecution-Submission-1313. (7 months); See also Annex C, entries #6, #10, #11, #50, #51, #63, #65,
#66, #67, #91, #103, #115, #116.

28 E.g. Registry-Report-748, Prosecution-Provision-565, Prosecution-Provision-618; See Annex C.

2 See Annex C, entries #124, #125, #126, #131, #134, #138, #139, #181, #164, #169, #170, #175-183, #187,
#189-193, #195-196, #198-201, #204-206, #209-210, #212-214.

30 E.g. P-0768: Prosecution-Request-349-AnxA, Prosecution-Request-349-AnxB.

31 Prosecution-Provision-565.

32 Prosecution-Submission-1313-AnxA.
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Ntaganda. These ex parte statements by Prosecution witnesses were relevant not only to their
credibility, but also contain allegations against Mr. Ntaganda that are suggestive of a

consciousness of guilt or at least of bad character.

14.  The Chamber’s tolerance for these sub-sonic, and often highly prejudicial, written
communications — and its failure to require their prompt disclosure — violated Mr. Ntaganda’s
right to a fair trial. In adversarial proceedings, fairness depends on an accused knowing what
is being said about him to the triers of fact, especially by Prosecution witnesses. Furthermore,
even when such ex parte submission is justified, the Defence should be informed to the
greatest extent possible of the existence of the filing and the legal justification for its ex parte
status,®® and have its status changed to inter partes as soon as its justification has been
exhausted.® In most cases, this did not occur. The need to reveal ex parte material is also
necessary to preserve public confidence in the impartiality of the judges and to avoid raising a

reasonable apprehension of bias.*

15. P-0055 is a case in point. On 30 October 2015, before making the solemn declaration
in court, P-0055 [REDACTED].2® Unbeknownst to the Defence,®” the Chamber had been in
receipt of highly prejudicial allegations made by P-0055 against Mr. Ntaganda and his family
[REDACTED].® The Chamber immediately acceded to the request, stating
“[REDACTED].”* The Chamber conducted an ex parte hearing with the witness alone and
then in the presence of VWU representatives.®® To date, only a summary of this
[REDACTED].** A section of this summary is headed “[REDACTED]”. The specifics of
[REDACTED] are redacted but do raise [REDACTED] Ntaganda case.*? In view of the
witness’ allegations up to October 2015, the reasonable inference is that P-0055 made further
prejudicial allegations against Mr. Ntaganda. In holding such an ex parte hearing, and then
failing to disclose the transcript, the Chamber erred.

3 | ubanga-Decision-1058, Katanga-Judgment-476, para.64, Lubanga-Decision-108, para.17.

3 | ubanga-Decision-1058, para.14.

% R. v. Deleary, paras.22-23.

% T-41,11:21-13:3.

37 The Defence became aware that Witness P-0055 [REDACTED], 13 October 2015, referring to Prosecution-
Request-658, fn.16.

% See Prosecution-Request-348, Prosecution-Request-349. Further allegations were made later on, see
Prosecution-Request-371, Prosecution-Provision-422. The content of some of these filings was disclosed in
March 2017, at the earliest.

% T-41,18:17-18.

40 T-43,2:13-15.

41 Provision-995-Anx.

42 Provision-995-Anx, p.5 (“[REDACTED]””)
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16. First, the hearing was held in the absence of any lawful authority. The Court’s legal
texts do not permit an ex parte hearing of a witness by a Chamber alone in the circumstances
raised by P-0055. Further, at no point did the Chamber identify the legal basis on which it
acted. The holding of such a hearing contravened the cardinal principle of open, public justice
involving maximum participation by all parties. Indeed, a completely ex parte hearing
between a fact finder and a witness alone, in the absence of any of the parties, is unheard of

and is manifestly irregular on its face.

17. Second, the foregoing error is compounded by the Chamber’s failure to mitigate any
prejudice by providing the parties with an unredacted transcript of the hearing. This failure
means that the Defence has been deprived of information relevant to P-0055’s credibility

which could have been used in cross-examination and in legal submissions.

18.  Third, it appears that in the hearing the Chamber was exposed to [REDACTED] (the
full extent of which were not disclosed to the Defence and, therefore, were not the subject of
any assessment or proper challenge by the Defence). These allegations, combined with those
to which the Chamber was already privy since August 2014, may have created a bias in the
judges against Mr. Ntaganda — specifically in respect of whether to accept P-0055’s testimony
in preference to that of Mr. Ntaganda or more generally — or would leave a reasonable

bystander with a perception that the judges may have been biased against him in these ways.

19.  As more particularly argued in ground 15, P-0055 is a witness on whom the Chamber
relied to make key findings on the Second Operation. In addition to the errors identified in
ground 15, the findings which rely on P-0055’s evidence are unsafe on the basis that the
judges held an ex parte hearing without any legal basis and were made party to material

prejudicial to Mr. Ntaganda which he was (and remains) unable to address.

20.  The resort to ex parte material is so extensive that it should result in a full mistrial.
Simply put, these practices — which can never be contemporaneously challenged given their
nature — should not be normalized. The Appeals Chamber can assert control over this
apparently routine practice only by way of a robust post facto remedy. In the alternative, an
inference should be drawn that the Chamber’s assessment of P-0055 and P-0768’s credibility
was affected by the repeated and apparently extensive ex parte communications of these
witnesses to the Chamber, actually or potentially implying that Mr. Ntaganda had engaged in
misconduct. No matter how professional or disciplined a professional judge may be, the very
principle that ex parte hearings are inimical to a fair adversarial trial demonstrates that this is
not a problem that can be remedied simply by professional adjudication. The appropriate
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remedy is to accord no deference to the Chamber’s findings relating to, in particular, P-0055
and P-0768.

II. The Prosecution’s wilful failure to disclose Mr. Ntaganda’s non-privileged

conversations in its possession irreparably damaged the fairness of the trial

21. For 13 months during the presentation of its case, the Prosecution was in possession
of 4,684 of Mr. Ntaganda’s non-privileged telephone conversations from the ICC DC, the vast
majority of which took place before August 2014 (“Conversations”), without the Defence
being informed. The Prosecution’s access to these Conversations resulted from its allegations
of witness interference, dating from August 2014.%3 These allegations have not given rise to
article 70 charges and remain unproven. These allegations did, however, provide a pretext for
the Prosecution to gain unfettered access to the Conversations comprising information
related to the whereabouts of Mr. Ntaganda at relevant times, Defence investigations, the
identity of potential Defence witnesses and Defence strategy. The Prosecution’s access to, and
extended period of non-disclosure of this information, without informing the Accused, or the

Chamber, constitutes an abuse of process.

22. The Prosecution’s actions, compounded by the Single Judge’s error and the
Chamber’s failure to take measures to safeguard the fairness of the proceedings upon being

informed of the Prosecution’s access, irremediably damaged the fairness of the trial.

23. In December 2014, following the Prosecution’s August 2014 allegations of witness
interference, the Chamber ordered the post-factum review of the Conversations. The Chamber
instructed the Registry to review the Conversations, prepare summaries thereon and submit
periodic reports. The Defence had the opportunity to review the Registry reports and to
propose redactions before their transmission to the Prosecution under the Chamber’s control.
The purpose of this review was to ensure that private matters and, more importantly,
information solely related to the Defence case or to Defence investigations would not be
provided to the Prosecution.*® On 3July 2015, the Chamber [REDACTED].*®
[REDACTED].*® To ensure the fairness of the proceedings in this case, the Chamber should

43 A comprehensive overview of the procedural history is Defence-Request-1830, paras.22-40, and its related
Defence-Request-1830-AnxA, as well as Decision-1973 (“Restriction Litigation”). The Restriction Litigation
was initiated with the Prosecution-Request-349.

4 Decision-410, para.56, Defence-Observations-533, Defence-Observations-568, Defence-Observations-625,
Defence-Observations-759, Defence-Observations-1312.

4 Order-697, para.11.

46 Decision-777, para.38; T-22,2:23-3:6.
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have directed the Prosecution specifically to Pre-Trial Chamber II, which confirmed the
charges and was aware of the specifics of the case, so that any authorization granted would

have been given in the knowledge thereof.

24.  On 13 August 2015, even before the Chamber ruled on the restrictions sought,*’ the
Prosecution seized Pre-Trial Chamber | ex parte in the context of an article 70 investigation
into allegations of obstruction or interference with Prosecution witnesses involving
Mr. Ntaganda and others.*® Notwithstanding the safeguards implemented by the Chamber
during the post-factum review of the Conversations,*® the Prosecution requested the Single
Judge to grant unrestricted access to all Mr. Ntaganda’s Conversations. The Prosecution knew

that it would obtain information related to the Defence case and investigations.

25.  There can be no doubt that Conversations containing such information, coming

directly from the Accused, were disclosable pursuant to rule 77.

26. In its request before Pre-Trial Chamber I, the Prosecution was remarkably candid
about its intended use of the material sought. The Prosecution invoked the potential that the
requested material “encompasses information which the Prosecution may need to use during
trial in pursuit of the establishment of the truth,”*® and which “it may use during trial to allow
Trial Chamber V1 to fully assess the credibility of evidence adduced by both the Prosecution
and Defence.”! There was no pretence. The Prosecution used its article 70 investigation to

access information to challenge the credibility of Defence evidence at trial.

27.  Aware of the safeguards imposed during the post-factum review to protect the fairness
of the proceedings;® informed of the [REDACTED];>® and knowing that the material sought
was disclosable, the Single Judge seized of the matter erred in granting the Prosecution’s
request. The Single Judge failed to consider or give sufficient weight to the potential
irreversible consequences on the trial - which had just begun® - of granting the Prosecution
access to material disclosable pursuant to rule 77, without informing the Accused, and more
importantly, the Chamber, thereby depriving the Chamber of the ability to protect the fairness

of the proceedings.

47 Decision-785.

48 Prosecution-Request-638.

49 Decision-459.

%0 Prosecution-Request-638, para.67.

51 Prosecution-Request-638, para.6.

52 Prosecution-Request-638, para.47.

53 Prosecution-Request-638, para.6.

5 The first Prosecution witness appeared on 15 September 2015.
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28. At a minimum, Mr. Ntaganda had the right to be informed of the Prosecution’s
unrestricted access to his past Conversations, which should have been disclosed without
delay. There was no justification for the non-disclosure of the Conversations. The Prosecution
has no discretion under rule 77 to withhold disclosure, except in accordance with rule 81(2)
and 81(4). Disclosure to Mr. Ntaganda of his past Conversations as implemented by the
Chamber before August 2015, would not have prejudiced the Prosecution’s article 70
investigation, which could have continued unabated. Considering the severe restrictions
imposed on the Accused from March 2015 for the specific purpose of protecting witnesses,
the non-disclosure of the Conversations was also not required to address witness protection
concerns. Significantly, when seeking unlimited access to the Conversations, the Prosecution
neither invoked rule 81(2) “[...] disclosure [which] may prejudice further or ongoing
investigation [...]” nor rule 81(4) “[...] steps to ensure the confidentiality of information to

protect the safety of witnesses [...]”.%

29. By 9 May 2016 at the latest, the Chamber became aware that “[...] the Prosecution
had been granted access to additional non-privileged calls of the accused™’ as well as to
Conversations previously redacted under its control during the post-factum review.>® By then,
the Prosecution had already had access to all of Mr. Ntaganda’s Conversations for a full seven

months without the Accused being informed.>®

30. In response to the urgent Defence request for disclosure of the 13 fully ex parte
annexes only available to the Prosecution and VWU and the two confidential redacted
annexes attached to the Prosecution 9 May 2016 submissions,®® the Prosecution proposed
withdrawing the annexes rather than disclosing them.®! The Prosecution’s purpose could only

have been to conceal the scope of its access to the Conversations with a view to maximising

55 Order-508.

%6 Bemba-Decision-3255, paras.82-83.

57 T-159,2:15-18.

%8 Prosecution-Submission-1313.

%9 Prosecution-Request-638, Prosecution-Request-737, para.2.

60 Prosecution-Submission-1313-AnxA, Prosecution-Submission-1313-AnxB, Prosecution-Submission-1313-
AnxC, Prosecution-Submission-1313-AnxD, Prosecution-Submission-1313-AnxE, Prosecution-Submission-
1313-AnxF, Prosecution-Submission-1313-AnxG, Prosecution-Submission-1313-AnxH, Prosecution-
Submission-1313-Anxl, Prosecution-Submission-1313-AnxJ, Prosecution-Submission-1313-AnxK, Prosecution-
Submission-1313-AnxL, Prosecution-Submission-1313-AnxM, Prosecution-Submission-1313-AnxN,
Prosecution-Submission-1313-AnxO.

61 Prosecution-Response-1318, paras.5,41.
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its litigation advantage. Notably, the Prosecution would later request to rely on the same

Conversations during cross-examination of the Accused.%?

31. In its 3 June 2016 confidential redacted Decision on Defence request®® — reclassified to
confidential only on 12 May 2017% — the Chamber, knowing that Annexes C to O were
obtained from the Accused and having noted that Annexes C to F “may be material to the
preparation of the defence”,® erred in denying disclosure.®® Although disclosure of the
Annexes would have alerted the Accused that the Prosecution was in possession of additional
Conversations, it would neither have revealed the existence nor the details of the
Prosecution’s article 70 investigation that could have continued without interference. More
importantly the Chamber failed to consider that the Prosecution’s possession of the Annexes
was prejudicial to the Accused as it placed the Prosecution in an unduly advantageous

position vis-a-vis the Defence. This, the Chamber would acknowledge only much later.®’

32.  Although the Chamber expressed its discomfort with the ex parte nature of the parallel
investigation, once learning of its existence,® it failed to mitigate the prejudice by ordering
the Prosecution to immediately disclose the Conversations in its possession. The Chamber
noted that “[a]rticle 70 investigations cannot be permitted to continue indefinitely in a manner
which could impact proceedings” and encouraged the Prosecution “to disclose all resulting
2969

information which may be material to the preparation of the Defence as soon as possible.

This was insufficient, and an error.

33. In September 2016, the Chamber again erred when it encouraged the Prosecution to
conclude its investigations in an expeditious manner’® without ordering disclosure of the
Conversations. More than halfway through the presentation of the Prosecution’s case, this was
too little, too late. The Chamber erred by ascribing priority to the Prosecution’s
article 70 investigation over the fairness of the trial, irreparably damaging the integrity of the

proceedings.

82 For instance, the Prosecution requested to use 3 of those conversations during the testimony of the Accused:
Prosecution-Submission-1313-AnxC, Prosecution-Submission-1313-AnxD, Prosecution-Submission-1313-AnxE
referred in Prosecution-Request-1925-AnxA, p.1.

83 Decision-1364.

64 Defence-Request-1315.

8 Email correspondence from the Trial Chamber VI communications to the Parties and participants, 10
November 2017, at 15:16.

% Decision-1364, para.22.

67 Decision-1883, para.42.

8 Decision-1364, para.22; Decision-1494, para.24.

8 Decision-1364, para.22.

70 Decision-1494, para.24.
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34. Significantly, it was only on 7 November 2016 — 404 days after they first gained
access — that the Prosecution informed the Defence that it was in possession of all
Conversations since the beginning of Mr. Ntaganda’s detention.”* As a result of technical
problems, the Defence was remained unable to access the Conversations until 14 November
2016. In fact, the Prosecution continued to disclose summaries, transcriptions and translations
of the Conversations from 15 November 2016 until 4 August 2017.7

35. The failure to inform the Accused of the Prosecution’s unlimited access to all of his
Conversations and their non-disclosure for 13 months, was neither reasonable nor justified
and caused irremediable prejudice to the Accused. During this critical 13-month period, the
Prosecution actively hid from the Defence its access to the wealth of relevant information —
coming directly from the Accused — contained in the Conversations, while preparing and
conducting its case. In the meantime, the Defence conducted its investigations and prepared
its cross-examinations on the basis of (what it thought was) confidential information, without
knowing that the Prosecution was in possession of disclosable material coming from the
Accused, comprising information on Defence investigations and strategy.

36. At this point, the only appropriate remedy was to grant the Defence request for an
adjournment of the proceedings,” to: (i) allow the Defence to review the Conversations in the
possession of the Prosecution for 13 months without the Accused being aware; (ii) identify
the information related to Defence investigations and strategy obtained by the Prosecution;
and (iii) take remedial measures, for instance, by recalling certain Prosecution witnesses.
Rejecting the Defence request was an error.”* The Chamber’s error was compounded by its
rejection of the Defence request seeking leave to appeal,” although the criteria in article
82(1)(d) had been met.

37.  Four months later, having reviewed the disclosed Conversations while the evidence of
Prosecution witnesses continued, the Defence submitted a request for a permanent stay of
proceedings.” In its decision, the Chamber confirmed that the Prosecution’s access to the
Conversations was “prejudicial to the accused as it places the Prosecution in an unduly

advantageous position vis-a-vis the Defence”’’ and urged the Prosecution “to have any further

1 Prosecution-Communication-1616, para.15.

2 Prosecution-Communication-1760, Prosecution-Communication-2013.
3 Defence-Request-1629.

74 7-159,2:12-7:24.

5 Defence-Request-1645, Decision-1677.

76 Defence-Request-1830.

7 Decision-1883, para.42.
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review of the Conversations conducted by members of the Prosecution who are not, or are no
longer, part of the trial team of the Ntaganda case.”’® Notably, the Chamber noted that the
“extracts identified by the Defence indeed include information on the whereabouts of the
accused and other individuals at the relevant times, names of individuals who could have
provided information for the Defence and potential witnesses, and which may therefore

be relevant to defence strategy”.

38. Nonetheless, the Chamber declined to order a permanent stay on the basis that “the
Defence has not identified concrete instances of the Prosecution having used the information
in a manner resulting in undue prejudice to the accused” and “the Prosecution’s claim that the
information obtained in the context of the Article 70 proceedings was ‘used to assess whether
the [a]ccused and others were engaged in criminal misconduct, and not to select witnesses or
make any other litigation-related assessment’”.”® Placing the burden on the Defence to
demonstrate prejudice beyond that already established was an error. As for the Prosecution’s

extraordinary claim, its request to have certain Conversations admitted proves otherwise.®

39. More importantly, the Chamber also erred by holding that the prejudice to the
Accused could be “remedied, retroactively and prospectively, through alternative, less drastic
measures”.®! Indeed, the Chamber’s order “that the Prosecution shall not be allowed to use
the material obtained in the context of the Article 70 proceedings during the Defence’s
presentation of evidence [...]”® while at the same time, establishing a mechanism allowing
the Prosecution to use certain Conversations, for the determination of the truth, upon
submission of a substantiated request,®® failed to remedy the prejudice to the Accused. This
procedure inter alia: (i) did not cure the undue advantage gained by the Prosecution during
the presentation of its case; (ii) created further uncertainty regarding which Conversations the
Prosecution would ultimately be authorized to use and how; (iii) triggered the need to conduct
further interviews with potential witnesses involved in the Conversations despite the late stage
and very little time available; (iv) impacted the decision of the Accused whether to testify and
consequently the contents of the Defence case both in terms of scheduling and selection of

witnesses; and (iii) retroactively and impermissibly condoned the Prosecution’s abuse of the

8 Decision-1883, para.61; Defence-Request-1830, Defence-Request-L tR-1904.

7 Decision-1883, para.43.

8 E.g. Prosecution-Request-1925, Prosecution-Request-1925-AnxA, Prosecution-Submission-1313-AnxC;
Prosecution-Submission-1313-AnxD; Prosecution-Submission-1313-AnxE.

81 Decision-1883, para.43.

82 Decision-1883, para.61.

8 Decision-1883, para.61.
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Court’s process. The Chamber’s error was compounded by its rejection of the Defence

request seeking leave to appeal,®* although the criteria in article 82(1)(d) had been met.

40.  The situation, as it unfolded following the implementation of the Chamber’s erroneous
decision — as illustrated by the litigation that followed®® — demonstrates the severe resulting
prejudice to the Accused. To provide but one example, the Accused had to decide whether to
exercise his right to testify not knowing what Conversations the Prosecution would be
authorised to use in cross-examination. In fact, having decided to testify, the Accused was
placed in a position and expected by the Chamber® to begin his testimony without this crucial

information.®’

41.  The Prosecution’s abuse of process, by willfully failing to inform the Accused of its
access to the Conversations and failing to disclose the Conversations for 13 months, while
presenting its case, not only violated its disclosure obligations but also the right of the accused
to know the case he has to meet and, more importantly, the principle of equality of arms,
thereby rendering the prospects of a fair trial impossible. The sole appropriate remedy in these

circumstances is a full acquittal.

I1l. The Chamber’s failure to suspend the proceedings prior to the resolution of

the ‘no case to answer’ appeal was an error

42.  On 25 April 2017, Mr. Ntaganda sought a partial judgment of acquittal.3® His position
was that evidence adduced in relation to the Second Operation and alleged attacks on
protected objects, failed to meet the Prosecution’s prima facie burden of proof at the end of
the presentation of its case and that he should be acquitted of those charges at half-time. The
Defence case was due to begin on 29 May 2017. That morning, Mr. Ntaganda’s no case to

answer request was rejected.®® Following written reasons,®® Mr. Ntaganda sought leave to

84 Defence-Request-1888, Decision-1955.

8 Prosecution-Request-1925, Prosecution-Request-1925-AnxA, Prosecution-Request-1925-AnxB, Prosecution-
Request-1930, Prosecution-Request-1930-AnxA, Prosecution-Request-1930-AnxB, Defence-Response-1940,
Prosecution-Request-LtR-1942, Prosecution-Reply-1948, Prosecution-Request-2010, Defence-Response-2012,
Prosecution-Request-LtR-2014, Defence-Request-LtR-2017, T-232,55:6-57:18, Prosecution-Request-2044,
Defence-Response-2048, T-249,5:21-7:13, Prosecution-Request-2171, Defence-Response-2181, Prosecution-
Request-LtR-2183, Prosecution-Reply-2190, Email from Trial Chamber VI correspondance to the Parties and
participants, 8 June 2017, at 14:37.

86 T-209,21:8-28:2.

87 7-209,22:1-25,23:1-109.

8 Defence-Request-1879.

89 7-206,5:1-4.

9 Decision-1931.
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appeal.**

43. Mr. Ntaganda was due to testify on 14 June 2017. That morning, his request for
certification was granted on whether: (i) the Chamber had erred in permitting the trial to
proceed on charges for which it declined to consider the sufficiency of the evidence; and (ii)
declining to entertain the motion was discretionary.® Had the Appeals Chamber decided
differently from the Chamber on either or both questions, Mr. Ntaganda’s acquittal on certain
charges would again have been a live issue. The Defence requested an adjournment until the
Appeals Chamber’s decision.®® In refusing this request, and requiring Mr. Ntaganda to testify
when it was still possible that the charges would be reduced, the Chamber violated his right to

be informed promptly and in detail of the charges, and to remain silent.%

44.  The process whereby an accused can challenge the sufficiency of Prosecution
evidence mid-way in the proceedings has long formed part of international criminal
procedure. Commonplace at the ICTR and ICTY,® the Ruto & Sang proceedings were
terminated on this basis,*® and the Gbaghbo & Blé Goudé case currently stands frozen while
the Appeals Chamber resolves this question.®” In none of these cases was an accused required
to present his evidence before the “no case to answer” challenge had been resolved.®® To do
so would undermine the primary rationale of a ‘no case’ submission, being that “an accused
should not be called upon to answer a charge when the evidence presented by the Prosecution
is substantively insufficient to engage the need for the defence to mount a defence case”.%
This reflects the domestic position, whereby “the judge must rule immediately on the question
of whether there is a prima facie case”, given that “it is improper for the judge to reserve his
or her decision and put the accused to his or her election as to whether the accused intends to

call evidence”. 1%

% Decision-1931; Urgent-Defence-Request-1937.

92 T-209,4:6-10.

93 T-209,8:16-20,9:2-11:20.

% Statute, article 67(1)(a) and (g).

% |CTY Rules, ICTR Rules, rule 98bis.

% Ruto-Sang-Decision-2027.

%7 Gbagbo-Prosecution-Notice-of-Appeal-1270.

% The ICTY Rules required the determination of the question “[a]t the close of the Prosecutor’s case”; ICTY
Rules, rule 98bis; See also ICTR Rules, rule 98bis.

9 Ruto-Sang-Decision-1334, para.12, citing to ICTY-Milosevié-Decision-Motion-Judgment-Acquittal, para.11
(emphasis added); 1CTY-Strugar-Decision-Motion-Judgment-Acquittal, para.13. See also Ruto-Sang-Decision-
1334, para.23.

10 R, v. Seamans. See also R. v. Prasad, Zaneti v. Hill, p.444; DPP v. McManus, Criminal Procedure Act, South
Africa, section 174.
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45, In requiring Mr. Ntaganda to start presenting his case while the question of sufficiency
of evidence was still pending, the Chamber compelled an accused to meet a case which may
not have been established, and of which he was not fully informed. As explained by the Chief
Justice of Canada, “[p]erhaps the single most important organizing principle in criminal law is
the right of an accused not to be forced into assisting in his or her own prosecution. This
means, in effect, that an accused is under no obligation to respond until the state has
succeeded in making out a prima facie case against him or her. In other words, until the
Crown establishes that there is a ‘case to meet’, an accused is not compellable in a general
sense (as opposed to the narrow, testimonial sense) and need not answer the allegations

against him or her.”1%!

46. Presenting a defence case entails a degree of risk. Any evidence so presented may be
used against an accused “much in the same way that the evidence called by the Prosecution
may be used to undermine their case.”*%? The choice to relinquish the right to silence must be
an informed choice, having had access to legal advice, as part of an overall case strategy, and
in full recognition of the risk and benefits of its exercise. This cannot be done when the
charges could still change. That the Appeals Chamber later denied the request for suspension
of the trial did not justify the Chamber’s decision to proceed; it was dismissed on the basis
that it could not be attained through the suspension of the Impugned Decision, and not on its

merits.103

47.  The prejudice suffered is identifiable and concrete; the Chamber relied on Mr.
Ntaganda’s testimony in relation to the challenged charges, given prior to the Appeals
Chamber’s decision, to make adverse factual findings. The only proper remedy is a reversal of

these findings, and the convictions that rest thereon.1%*

IV. Violation of Mr. Ntaganda’s right to a fair hearing

48.  Throughout the proceedings, the Chamber erred by systematically prioritising the
expeditious conduct of the proceedings at the expense of fairness. While trial management
falls within the discretion of the Trial Chamber, article 64(2) obliges the Chamber to ensure

that the trial is fair and expeditious and is conducted with full respect of the rights of the

1R, v.P.(M.B.), para.36.
102 Ruto-Sang-Decision-1334, para.11.

103 Decision-1968, para.9.

104 7J, para.329, fns.879-888,882,884-885; para.551, fn.1672; para.554, fns.1684-1685,1688-1689; para.555,
fn.1690; para.564, fns.1715,1720; para.565, fns.1723,1725; para.638, fn.2035; para.647, fns.2062,2065;
para.648, fns.2066-2067; para.649, fns.2070,2073-2074; para.650, fn.2077; para.651, fns.2080-2081.
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accused. In carrying out this obligation, the Chamber “thus has to undertake a judicious
balancing of all of these competing interests.”'%® The Appeals Chamber has held that the
question of whether an accused’s rights have been violated “depends on how the Trial
Chamber weighed these factors in arriving at its conclusions”. This turns on “the specific facts
and circumstances of the case”.1% In this case, the Chamber erred by unswervingly giving
precedence to the trial calendar over resolving legitimate and significant obstacles to Defence
preparations and presentation of its case. In doing so, it abused its discretion warranting the

intervention of the Appeals Chamber.1%’

49. In September 2014, newly assigned counsel indicated that, in light of the current state
of Prosecution disclosure, he could be ready to begin trial in June 2015, on the basis that the
Prosecution confirmed its list of witnesses; fully complied with disclosure obligations in a
timely manner; and submitted its pre-trial brief two months in advance of trial.}®® On this

basis, the Chamber scheduled the trial to start on 2 June 2015.1%°

50.  On 2 April 2015, the Defence submitted a request for postponement of the trial until 2
November 2015.11° On 22 April 2015 the Chamber rejected the Defence request , despite inter
alia, the addition of 29 new Prosecution witnesses on 15 January (including so-called
insiders); a three-fold increase in Prosecution disclosure in January 2015; the Prosecution
failing to meet its disclosure obligations in a timely manner; and investigation difficulties
encountered by the Defence. The Chamber postponed the trial for a limited period (until 7
July), mainly to accommodate the Registry’s own logistical difficulties.!'! In these
circumstances, the rejection of the Defence request was so unreasonable as to constitute an
abuse of its discretion, given that it violated Mr. Ntaganda’s right to adequate time and
facilities to prepare his Defence, and failed to take into account relevant considerations. The
Chamber’s error is compounded by its rejection of the Defence request for leave to appeal,

although the criteria in article 82(1)(d) were met.1*?

105 Katanga-Judgment-2259, para.33.

106 | bid.

107 Katanga-Judgment-2259, paras.33-34. See also ICTY-Krajisnik-AJ, para.81.
108 7-13,6:13-7:6,15:1-19:19,37:4-38:11,56:1-22.

109 Order-382.

110 Defence-Request-541.

117-19,3:4-8:4.

112 Decision-604.
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51. On 23 June 2015 the Chamber suspended a Defence investigator'!® following an ex
parte Prosecution request,'* based on allegations [REDACTED],!*® and [REDACTED].
Intense litigation ensued*® leading to the Chamber’s decision permanently [REDACTED].}Y’
Driven by an undue concern for the existing trial calendar, the Chamber declined to address
Defence concerns regarding the impact of the allegations on the integrity of its investigations
to date [REDACTED].!!® In doing so, the Chamber erred in failing to take into account
relevant factors. The Chamber was required to address this question before the start of trial, as

is the practice before other international courts.'*°

52.  The Defence was also left without the ability to investigate. The Chamber denied a
Defence request? to adjourn the trial until inter alia either the Defence investigators were
absolved or new investigators were in place. Allowing the trial to begin in these
circumstances was manifestly unreasonable, and a failure to properly balance competing
interests. The Chamber postponed the trial until 2 September 2015 to allow the Defence “to
address certain issues”.*?* Such a limited extension was of no meaningful use. At a pre-trial
press conference on 1 September, the Defence was candid that the insufficient time given by
the Chamber had hampered is preparations.'?> The Defence had no choice but to cross-

examine Prosecution witnesses without being able to investigate their allegations, or verify

113 Order-667.

114 Prosecution-Request-658.

115 P-0190:T-98,6:5-13; Prosecution-Request-658-Anx2, paras.10-11; Prosecution-Request-658-Anx5, 11:306-
329.

116 Prosecution-Request-658, Order-667, Defence-Notice-673, Defence-Request-691, T-21, Prosecution-
Request-705, Defence-Request-LtR-711, Defence-Reply-718, Defence-Notice-717, Decision-731, Defence-
Request-LtA-734, Prosecution-Response-746, Decision-761, Defence-Request-737, Prosecution-Response-744,
Decision-754, Defence-Request-755, Defence-Response-767, Defence-Notice-773, Decision-777, Expert-
Report-798, Defence-Notice-799, Defence-Notice-807, Defence-Notice-813, Defence-Notice-987, Defence-
Notice-1081.

117 Decision-777.

118 Decision-777, Defence-Notice-799, Defence-Notice-807, Defence-Notice-813, Defence-Notice-987,
Defence-Notice-1081.

118 |CTR-Nyiramasuhuko-Decision, p.3360 and paras.2-9: The Prosecution filed an urgent motion for an
investigation of contempt on 14 June 2001. Defence responses were filed on 20 June 2001, a hearing was held on
25 June 2001, with a decision on 10 July 2001; ICTY-Simic-Decision, paras.3-10: The Prosecution became
aware of alleged interference on the part of the accused and his counsel in May 1999. The Prosecution informed
the Court in an ex parte hearing on 8 June 1999, following which the Court convened an inter partes hearing the
next day and suspended the proceedings on the merits. The respondents and the Prosecution filed submissions on
21 July 1999 and hearings were held in September and October 1999; ICTY-Luki¢-TJ, paras.21,1164: The
Chamber twice ordered the Prosecution to investigate allegations of possible contempt on 28 August 2008 and
10 February 2009. The parties were granted permission to submit evidence and the Chamber dismissed the
Prosecution motions on 6 October 2008 and 13 March 2009, within a one-month period.

120 Defence-Request-677.

121 7-22,3:24-5:20.

122 Ntaganda Case: Press Conference, 1 September 2015, at 51.02-51.33.
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issues raised by their testimony. The Chamber’s error is compounded by its rejection of the

Defence request for leave to appeal, although the criteria in article 82(1)(d) had been met.*?®

53. The Chamber’s response to Prosecution allegations of witness interference further
impeded Defence preparedness for trial and the fairness of the proceedings. The allegations,
initially submitted in August 2014, gave rise to 44 filings in the period before September
2015.1%4 This litigation was time-consuming and voluminous. Legal aid is tailored to allow an
accused to prepare to meet the charges in a case. It does not include resources to respond to
voluminous ancillary pre-trial litigation. As such, every hour spent litigating these issues
necessarily took time and resources away from the Defence trial preparations. More harmful,
however, was that the Chamber took the Prosecution allegations at face value. Without
hearing from any witnesses involved in the non-privileged telephone conversations, the
Chamber found reasonable grounds to believe that the accused intended or was involved in a
scheme to interfere with witnesses.!?® This allowed the Chamber to dispose of the issue
quickly by imposing permanent restrictions on the Accused, without altering its trial start-
date. However, in doing so, the Chamber failed to invest the necessary time to verify the
reliability of the allegations and statements submitted by the Prosecution, and properly

adjudicate the issue.?

54. The unfairness arising from the Chamber’s prioritisation of its schedule manifested in
three ways. First, while the Defence filed submissions, the allegations were not litigated in
the proper sense. Mr. Ntaganda was not given an opportunity to challenge these adverse
allegations, suggestive of a consciousness of guilt or at least of bad character, raised by
Prosecution witnesses who later testified. Allowing the trial to begin in these unfair
circumstances, and continue under this ever-present cloud, was an error. Second, once the trial
began, the Prosecution regurgitated the Chamber’s far-reaching and adverse findings

endlessly, including in all of its requests for protective measures,*?’ without the Chamber

123 Defence-Request-709.

124 See Procedural Background in Decision-785, paras.1-22 and Decision-786.

125 Decision-410, Decision-459, Order-508, Decision-785.

126 Decision-785.

127 prosecution-Request-609, Prosecution-Request-782, Prosecution-Request-843, Prosecution-Request-883,
Prosecution-Request-899,  Prosecution-Request-900,  Prosecution-Request-913,  Prosecution-Request-973,
Prosecution-Request-978, Prosecution-Request-1066, Prosecution-Request-1071, Prosecution-Request-1074,
Prosecution-Request-1196, Prosecution-Request-1212, Prosecution-Request-1218, Prosecution-Request-1224,
Prosecution-Request-1310, Prosecution-Request-1323, Prosecution-Request-1332, Prosecution-Request-1336,
Prosecution-Request-1349, Prosecution-Request-1353, Prosecution-Request-1362, Prosecution-Request-1383,
Prosecution-Request-1385, Prosecution-Request-1397, Prosecution-Request-1475, Prosecution-Request-1500,
Prosecution-Request-1576, Prosecution-Request-1579, Prosecution-Request-1652, Prosecution-Request-1686,
Prosecution-Request-1756.
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even hinting that this was inappropriate. In reality, the Prosecution was handed a carte
blanche to repeatedly and continually submit that the accused was of bad character and had
tried to interfere with witnesses, which would necessarily have had an impact on even the
most professional of Judges. Third, the Chamber’s failure to properly adjudicate this issue in
pre-trial resulted in protracted and voluminous litigation during the trial. More than 66 filings
were filed on this question between September 2015 and the end of the evidentiary phase.
This impeded the ability of the Defence to challenge the Prosecution’s case and to present its
own. Prolonged ancillary litigation is, in fact, the perfect means of undermining Defence

preparedness, and the protections afforded in article 67(1)(b).

55. The Chamber’s prioritisation of the pace of the proceedings at the expense of fairness
continued during trial. As the third evidentiary block began, during which six Prosecution
witnesses were scheduled to testify,'?® the Defence associate counsel was unable to finish the
cross-examination of P-0790 for [REDACTED].?® The Chamber ordered lead counsel to take
over, which was not unexpected.**® However, when informed that the absence of the associate
counsel on [REDACTED] would be long-term, the Chamber rejected a Defence request to
modify the schedule of witnesses to allow lead counsel, now responsible for examining all six
witnesses, to prepare.**! In doing so, it failed to judiciously balance the competing interests at
play, and gave unwarranted precedence to the progress of the trial at all costs. The Chamber
further erred by rejecting a Defence request for reconsideration of its decision despite the new

arguments raised therein.!3

56. Further, as the Chamber was adjudicating these requests, lead counsel himself fell
il1,13 and proceedings were interrupted for two days, as he sought medical attention at the
nearby hospital.13* As a result, the Defence did not cross-examine witness P-0290, given that
it was impossible to prepare adequately, and a related potential Defence witness had died. The
Defence reserved the right to recall P-0290 for cross-examination at the end of the

Prosecution’s case.**® The Chamber refused this request,**® and then relied on his testimony to

128 p_0790, P-0017, P-0290, P-0800, P-0963, P-0055.
129 T_55,3:4-18.

130 T.55,

131 Defence-Request-1102, Decision 1115.

132 pefence-Request-1122; Decision-1143.

133 T.64,

134 7.65,3:19-25.

135 Oral decision, T-65,2:22-7:3.

136 Defence-Request-1751, Decision-1791.
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draw adverse inferences against the accused.™®’ In doing so, the Chamber again exercised its

discretion incorrectly, and compounded the unfairness of the proceedings.®

57. In keeping its foot firmly on the accelerator, regardless of legitimate Defence pleas for
assistance and delay, the Chamber committed the errors identified above. The Defence
repeatedly sought appellate review, filing 21 requests for leave to appeal these and other
complex and often novel legal issues. In sealing the trial proceedings from outside scrutiny,
the Chamber denied all but three requests.®®® As such, the issues identified herein are coming
before the Appeals Chamber for the first time, with Mr. Ntaganda submitting that the
Chamber wrongly exercised its discretion in making repeated decisions which violated his
right to a fair trial; his right to have adequate time and facilities to prepare his defence and the
right to full answer and defence. These errors can only be remedied by ordering a new trial.

GROUND 5: NO ATTACK DIRECTED AGAINST A CIVILIAN POPULATION0

58. The Chamber erred in law and in fact in finding that the multiple commission of acts
referred to in article 7(1) by the UPC/FPLC “between the assault on Bunia in August 2002
and the assault on the same city in May 2003,”**! was an “attack [...] directed against a
civilian population”.}*? The Chamber failed to find that a civilian population was the primary
object the UPC/FPLC’s military operations; erred by limiting its evidentiary analysis to sixX
UPC/FPLC operations; failed to accord sufficient weight to the legitimate purpose of
UPC/FPLC military operations; and failed to consider relevant evidence going beyond the
allegations of the Prosecution. Most importantly, the Chamber erred in finding that orders

were issued to attack civilians.

l. Failure to find that a civilian population was the primary object of the attack

187 77, para.146; para.343, fn.939; para.565, fn.1725.

138 Notably, following the testimony of Mr. Ntaganda during which he explained that [REDACTED], the
Chamber indicated that it intended to recall P-0290, see email correspondence from the Trial Chamber VI
communications to the Parties and participants, 10 November 2017, at 15:16. No reasons were provided by the
Chamber. The Defence opposed P-0290’s recall at this stage of the proceedings on the basis of fairness, see
Defence-Request-2120, OTP-Response-2123, T-252,23-30. The Chamber finally decided not to recall P-0290
Decision-2191.

139 Decision-1039, Decision-1513, T-209,24:23-25,26:11-13.

140 Ground 4 is addressed after Ground 5 to reflect the order in which the elements were addressed in the
Judgment.

14177, para.690.

1427, para.672.
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59.  Article 7 requires that the civilian population be the primary, as opposed to the
incidental, object of the attack.!*® The Chamber failed to make this necessary determination,
finding simply that the UPC/FPLC directed an attack against a civilian population between
August 2002 and May 2003.1* This basic failure invalidates all findings of guilt entered
pursuant to Counts 1, 4, 7, 10 and 12.

II. The Chamber erred by limiting its analysis of the evidence to six military

operations

60. In establishing that the UPC/FPLC directed an attack against a civilian population
between the assault on Bunia in August 2002 and the assault on the same city in May 2003,
the Chamber limited its inquiry to the First'*%and the Second**® Operations as well as more
generally to four so-called assaults: Songolo, Zumbe and Komanda before the First Operation
and Bunia after the Second operation. !4’ That was an error. Article 7 is meant to cover a
series or overall flow of events'*® and the Chamber erred in finding that “the fact that the
UPC/FPLC may have also conducted operations that were solely serving a military purpose
and during which civilians were not attacked [...] [does not impact] the Chamber’s related
legal findings”.}*® The Chamber’s error is compounded by its own finding “[w]hen crimes
against humanity are alleged to have been committed during an armed conflict, as in the
present case” the Chamber may “consider whether a military operation, alleged to form part
of the alleged attack against a civilian population, complied with the requirements of IHL.”**0
The Chamber was thus required to direct its inquiry to all UPC/FPLC military operations

during the relevant period.

I1l1. Failure to accord sufficient weight to the legitimate purpose of the six

military operations it considered

61.  The Chamber erred by failing to attach sufficient weight to the legitimate aim and

purpose of the six military operations it considered. The Chamber’s own findings as well as

143 TJ, para.668; Katanga-Trial-Judgment-3436, para.1104; ICTY-Kunarac-AJ, para.90; ICTY-Blaski¢-Al,
para.106; SCSL-Fofana-AJ, para.299.

1447, paras.670-672.

145 7], para.664.

146 7), para.664.

147 7], para.665.

148 7], para.662.

14977, para.665.

15077, para.668.

No. ICC-01/04-02/06 23/139 30 June 2020


https://edms.icc.int/RMWebDrawer/RecordView/2598144
https://edms.icc.int/RMWebDrawer/RecordView/1963464
https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://www.icty.org/x/cases/blaskic/acjug/en/bla-aj040729e.pdf
http://www.worldcourts.com/scsl/eng/decisions/2008.05.28_Prosecutor_v_Fofana_Kondewa.pdf
https://edms.icc.int/RMWebDrawer/RecordView/2598144
https://edms.icc.int/RMWebDrawer/RecordView/2598144
https://edms.icc.int/RMWebDrawer/RecordView/2598144
https://edms.icc.int/RMWebDrawer/RecordView/2598144
https://edms.icc.int/RMWebDrawer/RecordView/2598144
https://edms.icc.int/RMWebDrawer/RecordView/2598144
https://edms.icc.int/RMWebDrawer/RecordView/2598144

|CC-01/04-02/06-2465-Red-Corr  26-04-2021 24/139 EC A

the evidence regarding these operations show that civilians were not the UPC/FPLC’s primary

object and even less so a civilian population.

62. First, while the Chamber generally considered the context in which the operations in
Songolo, Zumbe and Komanda unfolded®' and adopted certain related findings, it failed to
consider that the aim of these operations was to ensure that the APC and Lendu combattants
would not be able to stage a counter-attack from these locations, thereby protecting the
population of Bunia.t®2

63. In relation to Songolo, the Chamber failed to refer to its own findings that the
UPC/FPLC’s aim was to dislodge Lompondo and the APC to prevent them from re
organizing such a short distance from Bunia.*>® While the Chamber found that civilians were
killed during the search for survivors after this operation,’>* the Chamber erred by relying
exclusively on the uncorroborated evidence of P-0888 — a witness who was the subject of
serious credibility and reliability concerns® — over that of D-0017%*® and D-0300.>" The
Chamber also failed to give any consideration to the fact that the commission of crimes during
an operation does not mean that the objective of the operation, let alone its primary objective,
was other than the aforementioned stated military objective. The evidence available in this

case does not support such a finding in respect of Songolo.**®

64.  Concerning Zumbe and Komanda, the Chamber failed to refer to its own findings
regarding the context in which these military operations unfolded. The aim of the Zumbe
operation was to get back cattle stolen by Lendu combatants from Zumbe.'®® The Chamber
also failed to consider the evidence of Mr. Ntaganda who explained the importance of Zumbe
as a potential staging area to launch a counter-attack on Bunia.'®® The aim of the Komanda
operation was to prevent the APC from capturing the town, which changed hands a few times

during the relevant period, and using it to stage an assault on Bunia and its population.t! The

151 77, paras.438,451,455,459-462.

152 DCB, para.197 referring to D-0300:T-214,75:9-11,84:25-85:7 concerning map DRC-REG-0001-0063 (“we
did this in order to protect Bunia and [...] to protect the inhabitants of that city and those who lived in the area.”)
158 77, para.451.

15477, para.454.

15 TJ, paras.196-199,137 (“the Chamber cannot exclude that P-0190 and P-0888 discussed their respective
involvement with the Court, including certain aspects of their testimony, and that those aspects may be affected
by their potential interaction.”)

1% DCB, para.200 referring to D-0017:T-252,85:2-7; See Ground 7, paras.142-147.

157 D-0300:T-215,27:9-18.

18 T), para.454.

15977, para.456.

160 D-0300: T-215,4:2-6; DCB, para.204.

161 DCB, paras.197-198 referring to D-0300:T-214,75:9-11,84:25-85:7; DRC-REG-0001-0063.
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Chamber erred by relying on the uncorroborated testimony of P-0907 to find that crimes were
committed in the aftermath of these operations.!®?> The Chamber also erred by entirely
rejecting the evidence of D-0017 who participated in both operations and provided a narrative
rich in detail, including being personally wounded in Komanda.'®® Notwithstanding these
errors, the limited evidence taken at its highest concerning these operations does not support
an inference that a civilian population was the UPC/FPLC’s objective, let alone its primary

objective.

65.  Second, regarding the First Operation, the Chamber itself noted several factors which
underlined the military importance of the locations which were covered by the operation;
specifically, that “members of the APC as well as Lendu fighters controlled Mongbwalu and
Sayo, with Sayo being the headquarters of the Lendu fighters”;!%* that “Mongbwalu [...] had
an airstrip, which was of importance to the UPC/FPLC”;'% and that Lendu fighters occupied
Kilo where they had a camp.’®® Notably, the Chamber ignored the wealth of evidence
regarding the harsh living conditions imposed on the inhabitants of Mongbwalu by Lendu
combatants, more particularly the practice of cannibalism, imposition of work obligations and
discriminatory measures imposed on women.®” More importantly, in assessing whether
incidents of criminal conduct committed during the First Operation indicated that civilians
were the objective, the Chamber failed to give any consideration to the legitimacy of the
military operation directed at lawful military objectives. In addition, the Chamber erred in
finding that orders were issued to target everyone without distinction,' and that crimes were
committed during the First Operation.'®® Given these errors, no reasonable trier of fact could

have found that a civilian population was the primary object of the First Operation.

66. Third, the Chamber’s findings regarding the Second Operation again underline that it
was directed at military objectives and that the UPC/FPLC’s aim was legitimate. The
Chamber found that the aim of the UPC/FPLC was to open the main road between Bunia and
Mongbwalu!™® and to get rid of Lendu fighters and APC present in the area.'’”* Notably, no

orders or plans to commit crimes or attack civilians were found to have been discussed or

162 7], para.457.

183 DCB, para.204 referring to D-0017:T-253,18:3-24,19:3-12;T-254,72:14-20.
164 7), para.471. P-0963:T-78,70:23-25; P-0800:T-68,16:25-17:3.

185 7), para.441.

166 7), para.537.

167 DCB, paras.240-241.

168 ), para.671 and see below paras.75-103.

169 TJ, paras.467 et seq.,670; See Ground 8.

170 7], paras.442,583.

171 7], paras.549,558,568,571,572,584.

No. ICC-01/04-02/06 25/139 30 June 2020


https://edms.icc.int/RMWebDrawer/RecordView/2598144
https://edms.icc.int/RMWebDrawer/RecordView/2502748
https://edms.icc.int/RMWebDrawer/RecordView/2510580
https://edms.icc.int/RMWebDrawer/RecordView/2444617
https://edms.icc.int/RMWebDrawer/RecordView/2598144
https://edms.icc.int/RMWebDrawer/RecordView/2513824
https://edms.icc.int/RMWebDrawer/RecordView/2485600
https://edms.icc.int/RMWebDrawer/RecordView/2598144
https://edms.icc.int/RMWebDrawer/RecordView/2598144
https://edms.icc.int/RMWebDrawer/RecordView/2502748
https://edms.icc.int/RMWebDrawer/RecordView/2598144
https://edms.icc.int/RMWebDrawer/RecordView/2598144
https://edms.icc.int/RMWebDrawer/RecordView/2598144
https://edms.icc.int/RMWebDrawer/RecordView/2598144

|CC-01/04-02/06-2465-Red-Corr  26-04-2021 26/139 EC A

issued at two meetings linked to the organisation of the Second Operation.}’> The Chamber
failed to reconcile these findings with the article 7 requirement that civilians must be the
primary object of the attack. The Chamber also ignored that opening the main road followed
the opening of the secondary road from Kilo to Nyangaray to Bunia, as well as peace
negotiations with Lendu civilians and notables in Ngongo, which led to the opening of
another secondary road from Lipri to Bunia for the benefit of the civilian population without

discrimination.'’®

67. Fourth, in relation to the operation in Bunia in May 2003, the Chamber failed to
consider its own findings on the operation’s context, i.e. that it resulted from the UPDF
withdrawal from Bunia, the mass exodus of Bunia inhabitants that followed and more
importantly, the Lendu fighters making use of the security vacuum to kill and loot.1™ The
Chamber also ignored evidence that the fighting involved UPC/FPLC against Lendu
combatants and that the aim of the operation was to put an end to the massive killing, looting
and destruction being committed by Lendu fighters in Bunia since the UPC/FPLC had left.1"

68. In short, the Chamber erred by giving insufficient weight to the legitimate purpose of
the above UPC/FPLC military operations. The Chamber also failed to address its own
inconsistent findings on the issue and/or failed to issue a reasoned decision setting out why it

failed to find that the primary objective of these operations was a civilian population.

IVV. Failure to consider relevant evidence going beyond the allegations of the

Prosecution

69. In addition to erroneously limiting its analysis to the above six operations, the
Chamber erred by declining to make factual findings going beyond the Prosecution’s
allegations.'™ In doing so, the Chamber erred by failing to consider relevant evidence
regarding other UPC/FPLC operations, which shows that the Lendu civilian population was

not their primary object. The Chamber also erred in finding that the Defence had not referred

172 7), paras.550-553.

173 DCB, paras.89,90 referring inter alia to P-0105:T-133,58:5-14,59:21-62:8; P-0005:T-189,13:25-14:8; DRC-
OTP-0127-0058, at 17:00-17:43,23:44-25:48 (Transl.DRC-OTP-2102-3675, p.3689, 11.320-328; p.3696, 1.490 to
p.3700, 1.596); D-0300:T-219,12:4-16:19.

174 7], para.654.

175 DCB, paras.215-218 referring inter alia to DRC-OTP-2067-1989, para.1; DRC-OTP-0126-0073; DRC-OTP-
2078-0393, para.15; DRC-OTP-2078-0229; DRC-OTP-2078-0274; DRC-OTP-2078-0328; D-0300:T-221,37:5-
8.

176 TJ, para.665.
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to specific events and military operations,!’” during which no attacks were directed at

civilians. The Defence did.1"®

70. Evidence was led but ignored that, before the First Operation: an operation was
conducted by UPC/FPLC forces in Loga where the civilian population was being attacked by
Lendu fighters;'’® Mr. Ntaganda personally led an operation to re-occupy Komanda in August
2002 during which soldiers who looted were publicly punished and the goods burned;*®° and
operations were conducted by UPC/FPLC forces in September and October 2002 in
Chai/Marabo and in Kunda, the aim of which was to prevent the APC forces from reaching
Bunia.'®! Significantly, there is no evidence of crimes being committed by UPC/FPLC forces
during any of these operations, let alone against civilians. Further, the Chamber failed to refer
to its own finding that it was unable to conclude that crimes were committed by emerging
UPC/FPLC forces during the events in Bunia from 6 to 9 August 200282

71. Following the First Operation, the UPC/FPLC conducted numerous lawful military
operations on three fronts, namely: between Mongbwalu and Mahagi involving mainly 505
Bde;® on the Mongbwalu-Kilo-Nyangaray-Bunia axis involving mostly 409 Bde;'®* as well
as on the Bunia-Komanda-Beni axis involving mainly 201 Bde in Komanda and 9 Bn in
Boga.'® The Chamber also ignored the prevailing situation in Mongwalu involving 401 Bde
commanded by Emmanuel Ndugutse before he was appointed DComd of the NE Sector in

Aru 186

72. The Chamber erred by ignoring probative evidence of these lawful UPC/FPLC

operations and activities contained in the logbooks — containing transparent and

171, para.665 (“The Defence does not refer to specific events™).

178 DCB, paras.193-218.

179 DCB, para.193 referring to D-0017:T-252,71:10-73:20.

180 DCB, para.198 referring to D-0300:T-215,7-9; D-0017:T-252,76:13-14.

181 DCB, para.204 referring to D-0300:T-215,74:22-76:2,79:19 et seq.; D-0300:T-215,79:22-81:22.

182 T), paras.443-449, in particular fn.1263.

183 See inter alia: DRC-OTP-0017-0033, pp.0064 (second), 0065 (first), 0073 (second), 0074 (second), 0076,
0082-0083, 0086 (third), 0093 (third), 0094, 0107 (second), 0104 (second) (Transl. DRC-OTP-2102-3854,
pp.3886,3887,3895,3896,3898,3904-3905,3908,3915,3916,3929,3966).

184 DRC-OTP-0017-0033, p.0038 (third), 0041 (first), 0045 (second), 0072 (third), 0160 (second) (Transl.DRC-
OTP-2102-3854, pp.3860,3863,3867,3894,3982).

185 DRC-OTP-0017-0033, p.0111 (second), 0121 (second), 0123 (second), 0124 (second), 0136 (first), 0147 (second),
0171 (second), 0172 (first), 0158 (second), 0196 (third), 0189 (second and third), 0193 (second), 0194
(second), 0195(second) (Trans. DRC-OTP-2102-

3854, p.3933,3943,3945,3946,3958,3969,3993,3994,3980,4011,4015,4016,4017,4018).

188 DRC-OTP-0017-0033, p.0038 (third), 0039 (second), 0053 (second), 0054 (second), 0057 (first), 0058 (first), 0063
(first), 0067 (third), 0069 (third), 0097 (first and second), 0098 (first and second), 0101 (second and third), 0113 (first),
0133 (second), 0140 (first) (Transl.DRC-OTP-2102-3854, pp.3860,3861,3875,3876,3879,3880,3885,3889,3891,
3919,3920,3923,3935,3955,3962).
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contemporaneous operational information available only to senior commanders — which
provide an accurate overview of UPC/FPLC daily operations and activities. The logbooks
also contain contemporaneous evidence of multiple measures taken within the UPC/FPLC to
prevent or repress the commission of crimes.*®” For example, no less than four messages
depict a situation when, following the killing of a Lendu civilian by a UPC/FPLC member in
Mongbwalu, the punishment of death by firing squad, in public, was implemented by Manu,
Comd of 401 Bde.'8®

73. In relation to the period following the Second Operation, evidence was led (but
ignored) that around 6 March 2003 onwards, there was a two-week period of heavy fighting
first between the UPC/FPLC and UPDF forces / APC / and Lendu fighters,'® resulting in the
UPC/FPLC being chased from Bunia to Mamedi and Goma.'*® While the Chamber made
some findings in relation to these events, including in respect of crimes committed by Lendu
combatants, ! it failed to consider that no crimes were committed by the UPC/FPLC during
this period, let alone against civilians. Moreover, the reason the UPC/FPLC attacked UPDF
positions at the time was precisely to limit potential casualties in Bunia.!%

74. Based on these events, no reasonable trier of fact could have reached the conclusion
that a civilian population was the primary object of UPC/FPLC military operations during the
period from August 2002 to May 2003. By declining to make factual findings on these lawful
UPC/FPLC operations and/or explaining why such operations conducted during the same
period did not impact its findings, the Chamber erred, warranting the reversal of the findings

regarding the contextual elements of article 7.

V. No orders to attack civilians were issued

75. To find that the UPC/FPLC’s course of conduct between August 2002 and May 2003
was directed against a civilian population, the Chamber also relied on seven

orders/instructions.'®® Three of these concern the expression kupiga na kuchaji.t** Therefore,

187 DCB, para.209 referring to DRC-OTP-0017-0033.

188 DRC-OTP-0017-0033, pp.0097 (second), 0098 (both), 0099 (first), (Transl.DRC-OTP-2102-3854,
pp.3919,3920,3921); D-0300:T-222,61:2-65:12. See also DCB, paras.175,290,291,685.

189 DCB, paras.214-216.

19 DCB, para.216; TJ, paras.651-653.

191 7), para.654.

192 7)), paras.647-652; DCB, para.215 referring to D-0300:T-221,28-1,37:5-8; DRC-OTP-2067-1989, para.l;
DRC-OTP-2067-1994, para.l.

198 7], para.671. The seven orders are found at TJ, paras.484,488,493,508,558,560 and 561.

194 7], paras.484,488,561.
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a necessary starting point is a proper understanding of this phrase and the errors made by the

Chamber in relation to its interpretation.

A. Kupiga na kuchaji was not an instruction to attack all Lendu

76. Given the centrality of the phrase ‘kupiga na kuchaji’ not only to the establishment of
the contextual elements of article 7,'% but also to many other findings including Mr.
Ntaganda’s convictions for war crimes,!®® it might be presumed that its meaning was
unequivocal - a phrase understood contemporaneously by all relevant players in the same
way. However, this was not the case. The range of understandings across witnesses
demonstrates that the phrase’s meaning was not static. As P-0017 said: “all I can give you is
[...] my interpretation. And each individual must have interpreted that according to their
understanding.”'%" As such, determining beyond a reasonable doubt what the phrase meant in
2002-2003 to all UPC/FPLC members holding different positions was an extremely difficult,

if not impossible task.

77.  The Chamber found, however, that it could do it. By relying on two witnesses who, in
the Chamber’s view, testified that kupiga na kuchaji was an instruction to get rid of all Lendu,
the Chamber held that this is what the phrase meant to all UPC/FPLC soldiers at the time.
This was an error. No reasonable Trial Chamber, having considered the entirety of the

evidence, could have concluded that no other meaning was reasonable and possible.

78. First, 11 witnesses were asked what was meant by kupiga na kuchaji. All 11 testified
that the phrase’s two parts ‘kupiga’ and ‘na kuchaji’ referred respectively to the general ideas

of “attack the enemy” and “take property”.1% Divergences arose as to whether taking property

195 7], paras.671,688.

19 1t is also relied on to: infer the existence of a common plan; find that the UPC/FPLC military leaders planned
a military campaign including series of assaults involving the commission of crimes against the Lendu; find that
Mr. Ntaganda devised the military tactic which allowed the UPC/FPLC to take over of Mongbwalu and the
related First and Second Operations; find the UPC/FPLC troops intentionally attacked civilians as a war crime;
find that the UPC/FPLC troops committed forcible transfer of a population as a crime against humanity; find that
Mr. Ntaganda ordered the displacement of the civilian population as a war crime; find that the killing of the
Abbé amounted to persecution as a crime against humanity (TJ, paras.749,801,841,922,1057,1085-
1086,1094,1099). It is also central to the finding that Mr. Ntaganda possessed the mens rea for each of the
crimes charged (TJ, paras.1181,1186).

197 p-0017:T-58,55:12-13.

19 D-0300:T-213,9:5-23: Q. Mr Ntaganda, do you know the expression "kupiga na kuchaji"? A. Yes. That's why
| said to you that when the enemy flees, the second act is that the commanders are going to ask the troops,
"Charge", tell the troops to charge; that is to say that the enemy has fled. And all the troops are going to shout,
"Charge, charge" as they run behind the enemy. That's something that's done when you attack the enemy.
Charge, what does that mean? That means that you take all the equipment that the enemy had when fleeing.
That's what we call charge or chaji. Q. What do you mean by taking the equipment that the enemy had? A. Well,
it means getting all the weapons that the enemy had because you had beaten the enemy. If you stay where you
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meant seizing the military equipment of the enemy following their defeat,’®® or more

generally referred to pillaging or looting property,?® including of civilians.?%

79. Mr. Ntaganda testified that kupiga na kuchaji meant to charge at the fleeing enemy
after having beaten them, and to take their equipment.2°? P-0055, a senior military officer who
was trained by and [REDACTED],?*® confirmed it was a “military expression” “used in the
army” which meant “attack the enemy and then pillage by taking away his weapon and all his
whatever he has, uniform, military attire, bayonets and whatever they possess, in fact meaning

that the enemy should be disarmed.”?®* D-0038 confirmed this understanding.?®> For other

are, you're going to keep them and you're going to reinforce your stocks; P-0010:T-47,14:16-21: A. "Kupiga na
kuchaji* means the following: When you go into battle, you have to fight and loot, you have to attack and loot.
And as you're attacking you loot as well. That's what it means, kupiga na kuchaji; P-0055:T-72,10:6-13: [...] this
expression is used in the army, it means attack the army and after or as soon as you attack the enemy, you should
dispossess the enemy of his weapon and his property. So it's a military expression. | don't know how to explain
it, but it means attack and then -- attack the enemy and then pillage by taking away his weapon and all his
whatever he has, uniform, military attire, bayonets and whatever they possess, in fact meaning that the enemy
should be disarmed. It's a military expression; P-0016:DRC-OTP-2054-1625, pp.1650-1651: That phrase means
to attack, strike the enemy, and plunder; P-0017:T-58,54:25: A. Kupiga is to defeat the enemy. Kuchaji is to loot
or pillage; T-61,30:11-23: Q. | put it to you that the word "kupiga™ means to strike or to attack; is that correct? A.
Yes. Q. And would you agree that "na kuchaji" can mean to charge; is that correct? A. Yes, indeed... When I
heard that expression and the way it was used, it alluded to pillaging.... but when I was in the UPC they used
that expression to mean strike and pillage; P-0888:T-105,77:10-12: A. In Swahili they would say "piga na
kuchaji". Q. And this -- A. "Piga" meant to fight and then to, "kuchaji" meant to loot.”; P-0901:T-29,19:6-7: Q.
What does this term mean? A. Kupiga means attack and the other word means loot; T-29,20:8-12: Q. What type
of items would be captured by kupiga na kuchaji to your knowledge? A. In military jargon, kupiga na kuchaji
means strike and plunder out on the battlefield, and you could even rifle through the corpses, the enemy corpses,
to see what their possessions were. Here we are talking about ascertaining what is in the homes of the civilian
population and looting; P-0963:T-78,70:16-17: Q. What did that mean, kupiga na kuchaji? A. It means fight and
regain the place or the town and then pillage and loot; P-0768:T-33,64:23-65:10: A. Yes. It means when you're
involved in an operation and you manage to drive out the enemy, all of the property that belonged to the enemy
automatically belongs to you. That's how they used the term, but they also used it to attack civilians and loot the
property that belonged to civilians; P-0907:T-90,8:7-11: During the first attack we were repelled and so we
should do kupiga na kuchaji, that means each one can help himself, can serve himself. So many civilians came
along with us because they knew that we would take advantage of this attack and loot; D-0038:T-249,18:22-
20:9: When it comes to the expression kupiga na kuchaji, it is a strictly military term in Kiswabhili. Kupiga na
kuchaji means that when you attack an enemy camp you can take their weapons and their military equipment
that you find at the camp with a view to weakening the enemy. That is the purpose. And so this is the expression
we used, kupiga na kuchaji, you go to the enemy's camp and take away the enemy's weapons, all the enemy's
weapons in order to weaken the enemy.

199 D-0300:T-213,9:5-23; P-0055:T-72,10:6-13; D-0038:T-249,18:22-20:9.

200 P-0010:T-47,14:16-21; P-0017:T-58,54:25;T-61,30:11-23; P-0888:T-105,77:10-12; P-0907:T-90,8:7-11; P-
0963:T-78,70:16-17.

201 p-0901:T-29,19:6-7; P-0768:T-33,64:23-65:10.

202 D-0300:T-213,9:5-23.

203 p-0055:T-70,26:6-19,34:8-15.

204 p-0055:T-72,10:6-13.

205 D-0038:T-249,18:22-20:9.
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witnesses, kupiga na kuchaji extended to taking civilian property,?®® or meant variably to

“loot” or “pillage” or “plunder” 2%’

80. Despite this general uniformity in linking the phrase to military combat and seizing
property after defeating the enemy, two “key insider” witnesses were viewed as going further.
According to the Chamber, P-0907 and P-0963 “explained that this order was understood to
mean also get rid of everyone and everything, referring to all the Lendu”. 2°® Relying on their
testimony, the Chamber found that kupiga na kuchaji “was understood by the soldiers to

mean attacking all the Lendu, including civilians.”?%® That was an error.

81.  Given that most witnesses did not understand the expression in this way, the
Chamber’s conclusion is remarkable. More remarkable, is that P-0907 and P-0963 did not
testify that this phrase was understood by UPC/FPLC members to mean attacking all the
Lendu. In the cited testimony, neither witness discussed the meaning of the phrase, let alone
what it meant, to other soldiers. Moreover, when P-0907 and P-0963 provided the evidence
referred to by the Chamber, both witnesses were being questioned more generally about
instructions they received vis-a-vis the civilian population in relation to Mongbwalu. The
Chamber erred by stretching their testimony to encompass the meaning of kupiga na kuchaji
by stating that P-0907 and P-0963 were asked about instructions to attack civilians “in the

context of a discussion on the use of the expression”.?%

82.  Nothing in their testimony supports a finding that kupiga na kuchaji was understood
by all soldiers as an instruction to ‘attack all the Lendu’. The phrase kupiga na kuchaji is
associated by both witnesses as being an instruction to pillage, after which the questioner
then asks about instructions relating to civilians. If there was any doubt, recourse can be had

to P-0963’s answer t0 a specific question as to the meaning of kupiga na kuchaji, to which he

206 p_0901:T-29,19:6-7; P-0768:T-33,64:23-65:10.

207 p-0010:T-47,14:16-21; P-0017:T-58,54:25:T-61,30:11-23; P-0888:T-105,77:10-12; P-0907:T-90,8:7-11; P-
0963:T-78,70:16-17.

208 T), para.415 (emphasis added). In fn.1188, the Chamber also cites “See also P-0768:T-33,64-65 (explaining
that the expression ‘kuchaji’ was ‘also used to attack civilians’)”. The Chamber, notably, did not include P-0768
as one of the “key insiders, considered by the Chamber as fully credible and reliable” upon whom their finding
relies. This may be because P-0768’s cited testimony is equivocal, and he firstly asserts that the phrase “means
when you're involved in an operation and you manage to drive out the enemy, all of the property that belonged
to the enemy automatically belongs fo you”. Nor does his testimony address how the phrase was understood
among UPC/FPLC troops generally. Moreover, for the reasons set out in Ground 8, which are repeated and
relied upon here, P-0768’s fabrication of his involvement in the First Operation undermines his credibility and
makes him incapable of reliance by a reasonable Trial Chamber.

209 7], para.415 (emphasis added).

210 p_0963:T-78,72:25-73:9; P-0907:T-90,8:4-18.
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replied: “[i]t means fight and regain the place or the town and then pillage and loot.”?!! The
Chamber was wrong to circumvent this unambiguous testimony and, instead, try to link a later
response about civilians to an earlier answer about kupiga na kuchaji in an attempt to expand

its meaning.

83.  Second, this finding is undermined by a more fundamental error. In his testimony
about the “instructions” regarding civilians, P-0963 claimed they were issued by Mr.
Ntaganda during a meeting held en route to Mongbwalu.?!? Two witnesses testified about a
meeting during which “instructions” were given on their way to Mongwalu, P-0017 said it
was in Lalu, in the absence of Mr. Ntaganda,?*® while P-0963 stated the instructions were
issued in Mabanga by Mr. Ntaganda himself.21* At trial, the Defence submitted that their
testimonies were so divergent (including on central questions such as location, content and
attendees), that they could not be viewed as corroborative and, more importantly, that P-0963

lied about having travelled from Mabanga to Mongbwalu to take part in the first operation.?*

84.  Against all odds, the Chamber merged the divergent testimonies of P-0963 and P-
0017, incredibly finding that they attended the same meeting “in or near Mabanga,”?!
despite Lalu and Mabanga being many kilometres apart.?!” Critically, however, it found, on
the basis of P-0017 and P-0963’s evidence, that it could “make no finding” regarding P-
0963’s allegation that Mr. Ntaganda was there.?'® Considering the consistent testimony of P-
0963 on this issue in direct and cross-examination,?'® the Chamber erred by holding that this

critical inconsistency did not impact his overall reliability.?%

85.  The Chamber also performed an incomplete analysis of the similarities between the
meetings attended by P-0017 and P-0963. The Chamber noted that P-0963 mentioned a
person with the same name as P-0017 as having been present in the group that travelled to
Mabanga.??* The Chamber ignored, however, the testimony of P-0017 who did not identify P-

211 P-0963:T-78,70:16-17 (Q. What did that mean, kupiga na kuchaji? A. It means fight and regain the place or
the town and then pillage and loot.)

212 p_0963:T-78,72:25-73:9,75:4-7.

213 p-0017:T-58,51:1-11,53:21-54:11.,

214 P-0963:T-78,70:7-11.

215 DCB, paras.347,348,593,624.

216 T, para.488 (emphasis added).

21" DRC-REG-0001-0066; D-0300:T-217,23:5-24:3.
218 7], fn.1401.

219 P-0963:7-81,89:17-21.

220 T3, fn.1401.

221 7], fn.1401.
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0963 as one of the persons he travelled with from Bunia to Mongbwalu;??? identified all
members of the Salumu Bde [REDACTED] he was with in Lalu, including [REDACTED] the
section commander and others who were already there before he arrived, and did not include
P-0963 as being one of them;??® and recalled seeing P-0963 for the first time in the context of

the Second Operation when the latter arrived along with reinforcements.?

86.  The Chamber also failed to explain and/or give reasons as to why the following
contradictions in P-0963’s testimony did not impair his reliability on this issue:??® (i) P-0963
claimed [REDACTED] section did not have a commander?® and did not recall
[REDACTED];%" (ii) P-0963 had no knowledge of the exchange of ammunition between
Salumu’s brigade and Seyi’s forces that P-0017 described in detail as having taken place in
Lalu;??® (iii) P-0963 testified that the [REDACTED] section travelled from Mabanga to
Mongbwalu by vehicle,??® with inter alia [REDACTED],?*° whereas P-00172%! described the
[REDACTED] section moving from Lalu to Mongbwaly by foot — as other witnesses did?*? -
and not having [REDACTED];?* and (iv) P-0963 claimed making only one stop in Mabanga
on his way to Mongbwalu?** contrary to P-0017 who testified spending one night in Mabanga

before moving to Lalu and then to Mongbwalu.?®

87.  Significantly, the Chamber also failed to address the most important contradiction
between the testimony of P-0963 and that of P-0017 concerning the instructions received, i.e.
according to P-0017’s version of what was said at the meeting, nobody suggested that
civilians were to be attacked.?® Presumably this is why P-0963’s testimony needed to be kept
alive. No reasonable Trial Chamber, having considered the totality of the evidence, could
have found beyond reasonable doubt that P-0017 and P-0963 received instructions at the same

meeting and that P-0963 was present when Salumu issued instructions prior to the fighting in

222 p.0017:T-60,83:5-10,84:15-85:13;T-61,5:6-12.

223 P.0017:T-61,23:5-25.

224 P-0017:T-59,63:12-64:9.

225 DCB, paras.347-346.

226 P.0963:T-82,18:9-15,19:3-5.

221 p-0963:T-78,68:3-19; P-0017:T-61,23:5-25.

28 P-0963:T-82,24:10-14; DRC-D18-0001-5748, p.5748 (Transl.DRC-D18-0001-5778, p.5778); P-0017:T-
61,24:20-22.

229 p.0963:T-78,69:16-17;T-82,4:16-6:13.

230 p.0963:T-78,82:11-17.

231 p.0017:T-61,32:25-33:1.

232 P-0901:T-31,62:15-63:3; D-0300:T-217,24:12-26:5,32:19-33:4; DRC-REG-0001-0066; D-0017:T-
253,39:15-19.

233 p.0017:T-58,59:1-60:7.

234 P-0963:T-81,82:6-10:T-82,4:16-5:24.

235 p_0017:T-61,21:21-22:8.

236 P.0017:T-58,55:15-17;T-61,32:9-13;T-63,61:7-22.
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Mongbwalu. Accordingly, the cited evidence of P-0907 and P-0963 cannot support the
overarching finding that in the UPC/FPLC generally kupiga na kuchaji meant get rid of all the

Lendu.%’

88.  Third, the Chamber was wrong to choose one “definition” of kupiga na kuchaji when
faced with a wealth of conflicting evidence, in the absence of any or sufficient reasoning. The
Chamber made reference to different understandings of the phrase and then, with no
explanation, chose the apparent ‘definition” purportedly given by P-0907 and P-0963, thereby
discarding the evidence of nine other witnesses. This was an error. The Chamber was
required to assess whether, considering the weight of the evidence linking kupiga na kuchaji
to seizing property (whether military or civilian), the expanded ‘definition’ that it actually
meant ‘attack all the Lendu’ could still be relied upon beyond reasonable doubt. No
reasonable Chamber, having considered the totality of the evidence, could have found that it
did.

89.  The Chamber appears to justify its preference for P-0907 and P-0963’s evidence by
heralding them as ‘two key insiders’ who were ‘considered by the Chamber as fully credible
and reliable’, and therefore apparently more worthy of reliance than other unidentified ‘non-
key’ insiders. It is unclear what the Chamber meant by ‘fully credible’. Regardless, the
finding that P-0907 and P-0963 are “fully credible and reliable” such as to trump the evidence
of nine other witnesses, is difficult to reconcile with other findings in the judgment. For
example, P-0017 and P-0901, also “credible” witnesses,?*® testified that kupiga na kuchaji
meant to attack and seize property, and not “get rid of all the Lendus”.?*® P-0055, another
“credible” witness,?*° testified that the phrase was limited to taking the military equipment of
the enemy following their military defeat.?*! How the testimony of these other “credible”
witnesses does not raise any doubt as to P-0907 and P-0963’s ‘definition’ is not explained.

The Chamber failed to provide any or sufficient reasons.

90. In short, the Chamber’s errors in discarding the weight of the relevant evidence,
failing to give reasons for doing so, and misrepresenting the evidential record, warrant the
reversal of its finding that kupiga na kuchaji was an order to attack all Lendu, including
civilians, and to loot their property and that this was understood as such by all soldiers. These

237 7), para.415.

2% T), paras.117,215.

239 p.0017:T-58,54:25;T-61,30:11-23; P-0901:T-29,19:6-7.
2407, para.126.

241 p_0055:T-72,10:6-13.
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errors infect the Chamber’s reliance on the phrase for the purpose of finding that there was an

attack directed against a civilian population.?*2

B. The Chamber’s errors related to the seven orders/instructions considered

91. At the outset, it is important to note that the Chamber’s reliance on seven
orders/instructions is infected by its erroneous assessment of the evidence. Specifically, its
failure to consider: (i) its own finding that “Lendu fighters did not have a common military
uniform [and] included women and children”,?*® and the resulting difficulty in identifying
Lendu combatants, which was known to UPC/FPLC members;?** and (ii) the evidence
provided by both P-00172*° and P-096324 concerning the firing procedure during the fighting
in Mongbwalu, which demonstrates that orders were issued to target military objectives and

enemy forces, which is inconsistent with attacking civilians.

92.  Against this context, the Chamber also erred in its appreciation of each order, as
follows.

93. (1) P-0010 Order. The first order considered by the Chamber arises the night before
leaving Bunia for Mongbwalu, when Ntaganda “spoke to some of the UPC/FPLC troops,
telling them that they were going to Mongbwalu to fight against the Lendu and ordering them
to attack using the term ‘kupiga na kuchaji’.”?*” The sole source of this finding is P-0010. As
argued above, this phrase cannot reasonably be considered an order to target civilians. In
addition, and for the reasons set out in Ground 14, this order was not given and P0010’s

uncorroborated evidence should not have been relied on to find that it was.

94.  (2) Pre-Mongbwalu instructions issued to P-0017/P-0963.2* The errors in the

Chamber’s assessment of the evidence related to this second order demonstrated above®*°

make it clear that no reliance can be placed on it for the purposes of establishing that there
was an attack directed against a civilian population. Moreover, P-0017 and P-0963’s evidence
concerning the [REDACTED] firing procedure during the fighting in Mongbwalu

demonstrates the opposite.?*

242 7), paras.671-672.

243 7), paras.472-473 (footnotes omitted).

244 7), paras.885,886.

245 P.0017:T-58,62:21-63:9;T-61,51:6-13,54:3-9;T-63,16:17-19.
246 p.0963:T-79,13:2-14;T-78,81:23-83:20.

247 7)), paras.484,1181.

248 7], para.488.

249 See above paras.83-87.

250 See Ground 8, paras.206-207. See also TJ, paras.885-886.
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95. (3) P-0768’s Camp Goli allegation. The third order relied upon by the Chamber to

establish that there was an attack directed against a civilian population comes from P-0768.2°!
For the reasons set out in Ground 14, this finding is infected by material errors and, thus,

should not have been used to prove the contextual elements of article 7.2%2

96. (4) Order to fire a grenade launcher in Sayo. In holding that there was an attack

directed against the civilian population, the Chamber referred to its finding that “orders were
given to direct fire at civilians.”?>* This finding relates to P-0017’s uncorroborated evidence
that, as the operation in Sayo was nearing its end, Mr. Ntaganda ordered [REDACTED] to
fire a grenade launcher at a slope where people were walking in single file.?>* The Chamber’s
errors in relation to this finding are set out in Ground 8 and are repeated and relied upon here.
Additionally, the Chamber failed to consider the exceptionality of this order. If there had been
an attack directed against the civilian population at the time, it can be presumed that many
such orders to fire on civilians would have been issued. However, this was not the case, even
on the basis of the Chamber’s own findings. The Chamber also erred by failing to consider P-
0017’s evidence related to the [REDACTED] firing procedure and the orders issued before
this order was given. All these errors mean that this evidence should not have been relied on

to establish the contextual elements of article 7.

97. (5) Kisembo’s briefing to troops in Mongbwalu. The fifth order erroneously relied on

by the Chamber concerns the briefing given by Kisembo to troops in Mongbwalu.?® P-0963
testified that on or about 17 February 2003, Kisembo said: “You’re going to fight and destroy
the headquarters in Kiza *and to bring back a weapon — [...] the grenade launcher that Kiza
has, and open the road because we can't drive towards, Kabakaba or Bunia, it is far away. We
need to go that way. Drive out all the Lendu. Drive the Lendu out of that place, push them out
of there.”®

98.  The Chamber erred in relying on P-0963’s understanding of this order, in support of
the proposition that civilians were to be targeted. First, the Chamber omitted to consider the
reliability of P-0963’s evidence on this issue, which is directly related to his lie about the

instructions he claimed were given by Mr. Ntaganda in Mabanga.?®” Second, on its face, the

21 7), paras.493,671,1057.

252 See Ground 14, paras.340-347.

28 7, para.671, citing to TJ, para.508.
24T, para.508.

2% 1), paras.560,671,1066.

256 P.0963:T-79,46:18-23.

257 See above, para.86.
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order reveals a military operation directed at lawful military objectives. Third, no reasonable
Chamber would conclude simply on the basis of the omission of the word ‘combatant’ in
Kisembo’s instructions that Lendu civilians not taking part in the hostilities were to be
targeted.?® This is particularly the case considering the Chamber’s finding that “Lendu
fighters did not have a common military uniform [and] included women and children.”?>
Another reasonable and plausible interpretation is that Kisembo was referring to the Lendu

taking part in the hostilities.°

99. (6) Salumu’s order to destroy a triangle / pocket of resistance. The Chamber also

erroneously relied on P-0017’s subjective interpretation of otherwise legitimate military
orders given by Salumu during a further briefing in Kilo in the context of the Second
Operation.?®! P-0017 testified that: “Salumu informed us that we were going to have an
operation in Kobu and at the same time in Lipri and Bambu in order to destroy that triangle
which was a pocket of resistance to the UPC.”?%? He clarified that the word ‘destroy’ meant
“destroying the enemy force which occupied these three places.”?%® On its face, this order
reveals a legitimate military operation directed at lawful military objectives. Nonetheless, P-
0017 went on to state that: “for [him], all the Lendu, whether man or woman. When they
were part of the ethnic group called Lendu it was considered as an enemy of the UPC,

including children.”?®* In relying on this testimony, the Chamber committed three errors.

100. First, the Chamber erred by failing to assess P-0017’s understanding of this order in
the light of his testimony concerning the instructions issued by Salumu in Lalu before the
First Operation®®® and failing to assess P-0017’s understanding of this order in light of his
evidence on the [REDACTED] firing procedure and the orders issued to him during the
fighting in Mongbwalu. The Chamber also erred, when assessing P-0017’s understanding of
the order, by failing to consider his knowledge that Lendu combatants included women and

children and that they did not wear uniforms.6

28 See Ground 13, para.294.

29 7)), paras.472-473 (footnotes omitted).

20 pP.0963:T-79,13:2-14; P-0017:T-61,51:7-13,54:3-9;T-63,16:20-22; D-0017:T-252,59:12-16; P-0963:T-
79,13:2-14; P-0017:T-61,51:8-13,54:3-9;T-63:16:20-22; D-0017:T-252,59:12-16; P-0758:T-161,11:14-22.

%61 7), paras.558,671,1065.

262 p.0017:T-59,46:10-12.

263 p-0017:T-59,61:20-22.

264 P-0017:T-59,62:24-25 (emphasis added).

265 See Ground 5, para.87.

266 DCB, paras.320,597 and 624 referring to inter alia P-0017:T-61,51:8-13,54:3-9;T-63:16:20-22.
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101. Second, the Chamber erred by failing to consider P-0017’s status as an accomplice
witness.?” Third, it was only when pushed to provide more detail on who was viewed as the
enemy that P-0017 provided his own subjective interpretation.?®® Nothing in the witness’
subsequent testimony establishes that any express order was given by Mulenda during the
Kilo briefing to attack Lendu civilians or otherwise displace the civilian population.?®® The

Chamber’s reliance on this witness’ subjective interpretation was an error.

102.  (7) Salumu’s order in Kilo on 18 February 2003. The uncorroborated testimony of P-

0963 was relied on by the Chamber to find that a kupiga na kuchaji order was issued on a
third occasion on or about 18 February 2003 when Salumu gave a briefing to the troops in
Kilo during which “[he] explained to us what the objective was. And also munitions were
distributed. He talked about the position of each company, each unit, each platoon on the
front. Q. Did Salumu say what, if anything, you were to do when you encountered the civilian
population? A. It was the same operation piga na kuchaji. And we were fighting the Lendu.
The orders were clear: Shoot at everyone.”?’? First, the Chamber failed to consider the
reliability of P-0963’s evidence on this issue, which is directly related to his lie about the
instructions he claimed were given by Mr. Ntaganda in Mabanga.?’* Second, as addressed
above, the Chamber erred in relying on P-0963’s subjective understanding of the expression
kupiga na kuchaji.?’2 Third, the Chamber failed to consider P-0963’s evidence about the
[REDACTED] firing procedure and the orders purportedly issued to him during the fighting
in Mongbwalu.?”® Fourth, the Chamber failed to consider P-0963’s knowledge that Lendu
combatants included women and children and that they did not wear uniforms.?”# Lastly, the

Chamber erred by failing to consider P-0963’s status as an accomplice.?”®

V. Conclusion

267 See Ground 8, paras.159,202 referring to ICTR-Bizimungu-AlJ, paras.63-64 (emphasis added); Bemba-et-al-
AJ-2275, paras.1531,1534: “The condition of a witness as an “accomplice” is a circumstance that needs to be
carefully considered when assessing the reliability of his or her evidence”. See also ICTR-Nchamihigo-AJ,
paras.312-313: “the Trial Chamber erred by failing to apply special caution in the assessment of Witness BRK’s
testimony that his status as an accomplice witness required”; ICTR-Muvunyi-AJ, paras.131-132; ICTR-Simba-
AJ, paras.141-143. ICTY-Lukié-AJ, para.128; ICTY-Popovi¢-AlJ, para.1l34. See also ICTY-Krajisnik-AJ,
para.146; ICTY-Haradinaj-AJ, para.145.

268 P-0017:T-59,62:24-25 (“For me, all the Lendu [...] was considered as an enemy of the UPC, including
children”) (emphasis added).

269 P-0017:T-63,41:47-48.

210 p-0963:T-79,47:2-8.

21 See above, para.86.

272 See above, paras.81-82.

273 P-0963:T-79,13:2-14;T-78,81:23-83:20.

274 P-0963:T-82,20:23-21:13.

275 See Ground 8, paras.159,202.
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103. In light of the multiple errors set out above, it was not open to the Chamber to have
found beyond reasonable doubt that the UPC/FPLC directed an attack at a civilian population
as required under article 7(2). All findings of guilt entered pursuant to Counts 1, 4, 7, 10 and

12 should, therefore, be reversed.

GROUND 4: NO ORGANISATIONAL POLICY

104. For the contextual elements of article 7 to be established, it must be proved beyond a
reasonable doubt that the article 7(1) acts were committed pursuant to or in furtherance of a
State or organizational policy. To this day, the Appeals Chamber has not had the opportunity

to pronounce on this requirement.

105. To establish the existence of a policy, it is not sufficient to show that acts pursuant to
article 7(1) were part of a course of conduct. The demonstration of a link between crimes
committed and a policy is also required.?’® In essence, it needs to be established that the
organization meant to commit an attack against a civilian population?’” and more importantly
that the organization actively promoted or encouraged this attack.2’® In the absence of direct
evidence, the existence of a policy to attack a civilian population can be inferred. Such
inference, however, must be the only reasonable conclusion that can be drawn on the basis of
the totality of the evidence.

106. In finding that there was “a policy of the UPC/FPLC to attack and chase away the
Lendu civilians as well as those who were perceived as non-lturians”,?’”® the Chamber

committed the following seven errors.

107. First, the Chamber erred by concluding that the UPC/FPLC was an ‘organization’
pursuant to article 7 before the UPC/FPLC was officially constituted.?®® The UPC/FPLC did
not fulfil the characteristics of an article 7 organization until 9 August 2002 at the earliest,

when it began exercising control over a territory. 28!

108. Second, the Chamber erred by inferring that the UPC/FPLC were engaged in a course
of conduct from August 2002 to May 2003, which “took place pursuant to a policy of the
UPC/FPLC to attack and chase away the Lendu civilians as well as those who were perceived

216 7), para.673.

217 Katanga-Trial-Judgment-3436, para.1113.

278 Elements of Crimes, article 7.

219 7), para.689.

280 7], paras.676,681.

281 Triffterer, p.247; Kenya-Decision-19, para.93; Ruto-Kosgey-Sang-Confirmation-Decision-373, para.185; TJ,
para.449.
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as non-Iturians”. Not only did the Chamber ignore other reasonable inferences, no reasonable
trier of fact, having considered the totality of the evidence, could have drawn such an

inference. The Chamber further erred by inferring that this policy “was actively promoted”.?8?

109. Having analysed a series of documents going back to April 2002, as well as evidence
related to a meeting of political leaders of the emerging UPC/FPLC in Kampala, the Chamber
recognized that some of the documents produced by the UPC/FPLC indeed “promoted peace,
or denounced the crimes committed against the local population of Ituri”?® and that it was the
UPC/FPLC’s stated ambition / aim to defend the population as a whole.?8

110.  Notably, none of the documents referred to by the Chamber?® evidences any intent to
target civilians of any ethnicity. At most, these documents display the resolve of UPC/FPLC
political leaders, if necessary, to use force to chase the enemy, i.e. the RCD-K/ML. Moreover,
even though Lendu combatants are mentioned in some of these documents - in particular in
the context of being supported by the APC/RCD-K/ML in committing crimes against civilians

—no reference is made to Lendu civilians.

111. Third, as for the evidence of P-0014 - considered by the Chamber as the primary
source to establish the UPC/FPLC objectives at that time?® - the Chamber erred by relying on
his un-corroborated testimony concerning a meeting in June 2002 that stands out and goes
way beyond the content of contemporaneous documents in evidence.?®” The Chamber did not
even deem necessary to consider the position held by P-0014 at the time, 238 that his testimony
consisted mainly of hearsay information,?® or the numerous inconsistencies and/or

contradictions in his testimony argued further in Ground 13.2%

112.  Fourth, the Chamber erred by inferring the existence of a UPC/FPLC policy to also

attack and chase away those perceived as non-Iturians. The record is replete with examples of

282 7], para.689.

283 7], para.686.

284 7], para.687.

285 7], paras.682-686 referring to DRC-OTP-0127-0110, DRC-OTP-0147-0204, DRC-OTP-0113-0055, DRC-
OTP-0151-0111, DRC-OTP-0091-0016, DRC-OTP-0092-0466, DRC-OTP-0089-0075, DRC-OTP-0089-0093,
DRC-0TP-0194-0328, DRC-OTP-0066-0031, DRC-OTP-0066-0039, DRC-OTP-0066-0048, DRC-OTP-0066-
0047, DRC-OTP-0113-0117, DRC-OTP-0109-0136, DRC-OTP-0037-0264-R02, DRC-OTP-0164-0447, DRC-
OTP-0092-0436, DRC-OTP-0197-0238, DRC-OTP-0214-0065, DRC-OTP-0214-0091, DRC-OTP-0033-0038-
R02, DRC-OTP-0033-0044-R02, DRC-OTP-0033-0058-R02, DRC-OTP-0214-0116, p.0118, DRC-OTP-0037-
0536.

286 7), para.293.

287 DRC-OTP-0066-0031, DRC-OTP-0066-0039, DRC-OTP-0066-0048, DRC-OTP-0066-0047.

288 p-0014 was [REDACTED], but never occupied this position. P-0014:DRC-OTP-2054-0429, p.0440, 11.9-11,
p.0442, 11.8-17; DRC-OTP-2054-0612, p.0681, 11.3-9;T-136,63:20-66:8.

289 Spe P-0014:T-137;T-138. In particular, P-0014 [REDACTED]. P-0014:T-137,16:20-17:1.

290 See Ground 13, para.285. See also DCB, paras.1461-1466.
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non-lturians who were either members of the UPC/FPLC or who were welcomed to remain in
Ituri.?®* More particularly, the Chamber failed to consider the evidence of P-0005,
[REDACTED], who testified that the issue of non-Iturians, referred to as Kivu Holding, was
political and did not involve attacking or chasing away non-Iturians.?®? He also testified that
he was not aware of a UPC/FPLC policy regarding those perceived as being non-lturians.?®®
Having considered the totality of the evidence no reasonable Chamber could find the

existence of a UPC/FPLC policy to attack or chase away non-Iturians.

113.  Fifth, the Chamber erred by finding that “the internal communications and documents
as well as military actions undertaken by the UPC/FPLC show that in parallel its goal was to

actively chase away RCD-K/ML and those who were perceived as non-Iturians.”?%

114. Indeed, taking into consideration: (i) the Chamber’s manifestly unreasonable
interpretation of the expression kupiga na kuchaji;?® (ii) the aim and context of the six
UPC/FPLC operations which the Chamber examined but failed to appropriately consider;2%
(iii) the aim and purpose of the UPC/FPLC military operations which the Chamber entirely
omitted to consider;?” and (iv) the Chamber’s erroneous assessment of the seven orders,?® all
of which are discussed in Ground 5 above, no reasonable trier of fact could have found that
the planning and unfolding of UPC/FPLC military actions directly contradicted the stated aim

/ ambition of the UPC/FPLC to defend the population as a whole.

115. Moreover, the Chamber erred by failing to provide reasons or explain how, from the
purported UPC/FPLC “parallel goal to chase away the RCD-K/ML”?* j.e. the enemy, it
could conclude “beyond reasonable doubt that the course of conduct took place pursuant to a
policy of the UPC/FPLC to attack and chase away the Lendu civilians.”®® Notably, the
Chamber did not even identify ‘chasing away the Lendu combatants’ as one of the

UPC/FPLC objectives.

116.  Sixth, the Chamber committed a more fundamental error by failing to consider highly

relevant evidence and Defence arguments related to the existence of the UPC/FPLC policy at

291 See below, paras.116-120.

292 p-0005:T-185,28:10-23.

293 P-0005:T-185,28:6-9.

294 7)), para.686.

29 See Ground 5, paras.76-90.

2% See Ground 5, paras.60-68.

297 See Ground 5, paras.69-74.

2% See Ground 5, paras.91-102.
299 T, para.686 (emphasis added).
300 7], para.689 (emphasis added).
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the time. The Chamber did not consider, inter alia: the creation of the CTPR composed of
representatives of all ethnic groups including Lendu civilians;*! pacification missions
conducted by the CTPR3%? as well as the reports it produced on its activities;>*® the Arua
peace negotiations, convened by Uganda, in the presence of Lendu representatives and
attended by a multi-ethnic UPC/FPLC delegation [REDACTED];*** Lubanga’s order
transmitted through Mr. Ntaganda not to shoot down the plane that transported the Lendu
representatives to this meeting;3® Lubanga’s speech in Bunia at the péres blancs
congregation, clearly illustrating the UPC/FPLC’s policy towards Lendu civilians and
reconciliation;®% the Ngongo negotiations attended by a multi-ethnic UPC delegation (sent by
Lubanga) and Lendu notables to achieve peace, which resulted in the secondary road between
Bunia and Lipri being reopened for the benefit and all civilians regardless of ethnicity;*°” the
implementation of the UPC/FPLC’s plan to provide weapons to Lendu combatants for the
purpose of joining forces with the aim of chasing the UPDF from Ituri;3%® and the
UPC/FPLC’s continued willingness to cooperate with the CPI and the Sun City

negotiations.3%°

117.  Most importantly, the Chamber ignored the UPC/FPLC’s greatest achievement, the

conclusion of an Ituri-wide peace agreement promoted by the UPC/FPLC, which was signed

%01 DCB, paras.81,82,88 referring to DRC-OTP-0092-0436; DRC-OTP-0089-0075; DRC-D18-0001-0433, at
00:21:13-00:55:00; at 00:58:10-01:03:22 (Transl. DRC-D18-0001-6643); D-0300:T-218,86:13-87:9;T-219,3:15-
19,8:9-14.

302 DCB, paras.84-85 referring to DRC-OTP-0093-0260 and DRC-OTP-0014-0152.

308 DCB, paras.86,87 referring to DRC-OTP-0093-0004.

304 DCB, paras.95-97 referring to DRC-OTP-0164-0455. P-0005:T-186,27:15-32:2;T-188,25:9-18,38:18-39:23;
T-189,4:25-5:5,39-40,45:12-19; DRC-OTP-0037-0295, p.0296; P-0365:T-147,77:24-25. D-0300:T-218,56:3-6.
85 DCB, para.211. DRC-OTP-0017-0033, pp.0070 (first) 0202 (second) (Transl.DRC-OTP-2102-3854,
pp.3892,4024).

306 DCB, para.78 referring to DRC-D18-0001-2488; DRC-D18-0001-2489 (Transl. DRC-D18-0001-6710).

307 DCB, paras.89-94 referring to D-0300:T-219,12:4-18,16:9-19; DRC-OTP-0127-0058, at 17:00-17:43
(Transl. DRC-OTP-2102-3675, pp.3689, 11.320-328) (“j’éprouve de la joie a trouver Lilo, un Lendu ... au sein de
I’UPC. Alors que les gens disent que I’UPC est un parti de Hema”); P-0105:T-133,58:5-14,59:21-62:8; P-
0005:T-189,13:25-14:8 (“[...] to enable the reconciliation committee to do its work, it was right that we sent a
team of ministers into the field to reassure the Lendu that the UPC had nothing against them, so that they would
become members of the UPC, that they would accept the UPC”); DRC-OTP-0017-0033, p.0137 (third) (DRC-
OTP-2102-3854, p.3959)(“CE CMD IYANGO (-) CMD FAUSTIN MAYEBO QUI SONT EN TRAIN DE
PERTURBER LES HABITANTS ET DE FAIRE ECHOUER LE TRAVAIL DE PACIFICATION (-)
ARRETEZ-LES ET ENVOYEZ-LES MOI, HQ DU SECTEUR (-) G2 S’OCCUPERA DE LEUR AFFAIRE (-
)()).

308 DCB, paras.112-114.

309 DCB, paras.100,119,121-124,134,149 referring to P-0365:T-147,64:4-65:17,76:7-78:17,86:3-9; P-0245:T-
142:73:3-14; DRC-OTP-0029-0280; DRC-OTP-0107-0223, p.0316; DRC-OTP-0014-0170, p.0171; D-0300:T-
219,64:19-65:3.
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