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Further to the Directions on the conduct of the hearing,' Counsel for Mr Ntaganda (“Mr

Ntaganda” or “Defence”) hereby submit this:

General notice of the issues the Defence intends to raise
during the Appeals oral hearing

1. On 8 July 2019, Trial Chamber VI (“Trial Chamber”) convicted Mr Ntaganda of five

counts of crimes against humanity and thirteen counts of war crimes.?

2. On 9 September 2019, the Prosecution® and the Defence® submitted their respective

notices of appeal.
3. On 7 October 2019, the Prosecution submitted its Prosecution Appeal Brief.”

4. On 7 November 2019, Trial Chamber sentenced Mr Ntaganda to 30 years of

imprisonment.®

5. The Defence submitted its Defence Appeal Brief — Part | on 11 November 2019’ and
its Defence Appeal Brief — Part 11 on 31 January 2020.°

6. On 10 February 2020, the Defence submitted its Sentencing Appeal Brief.’

7. On 20 August 2020, the Appeals Chamber scheduled an oral hearing from 12 to 14
October 2020.

8. On 14 September 2020, the Appeals Chamber issued the Directions on the conduct of
the hearing, inviting the Defence and the Prosecutor to provide, by Wednesday, 7 October
2020, a general notice of the issues which they intend to raise in their submissions on the

appeals, including an indication of the grounds of appeal to which they relate.™

! Directions on the conduct of the hearing, 14 September 2020, 1CC-01/04-02/06-2580 (“Directions”).
2 Judgment, 8 July 2019, 1CC-01/04-02/06-2359.

% Prosecution notice of appeal, 9 September 2019, 1CC-01/04-02/06-2395.

* Mr. Ntaganda’s Notice of Appeal against the Judgment pursuant to Article 74 of the Statute, [CC-01/04-02/06-
2359, 9 September 2019, ICC-01/04-02/06-2396.

> Prosecution Appeal Brief, 7 October 2019, ICC-01/04-02/06-2432.

® Sentencing Judgment, 11 November 2020, ICC-01/04-02/06-2442.

" Defence Appeal Brief — Part I, 11 November 2019, ICC-01/04-02/06-2443.

8 Defence Appeal Brief — Part 11, 31 January 2020, ICC-01/04-02/06-2465-Conf-Corr.

® Sentencing Appeal Brief, 10 February 2020, 1CC-01/04-02/06-2468-Conf.

19 second order scheduling a hearing, 20 August 2020, 1CC-01/04-02/06-2568.

" Directions, para.5.

No.1CC-01/04-02/06 3/6 7 October 2020


https://edms.icc.int/RMWebDrawer/Record/2718818
https://edms.icc.int/RMWebDrawer/Record/2598144
https://edms.icc.int/RMWebDrawer/Record/2619826
https://edms.icc.int/RMWebDrawer/Record/2619828
https://edms.icc.int/RMWebDrawer/Record/2628858
https://edms.icc.int/RMWebDrawer/Record/2636452
https://edms.icc.int/RMWebDrawer/Record/2640760
https://edms.icc.int/RMWebDrawer/Record/2697486
https://edms.icc.int/RMWebDrawer/Record/2660383
https://edms.icc.int/RMWebDrawer/Record/2713827
https://edms.icc.int/RMWebDrawer/Record/2718818

|CC-01/04-02/06-2606 07-10-2020 4/6 EC A A2 A3

GENERAL NOTICE OF ISSUES

9. The Defence intends to raise the following issues during their oral submissions, which
relate to the grounds of appeal as set out below:

Appeal from Judgment

M Judge Ozaki lost the appearance of independence required under article 40,
and a re-trial or permanent stay is required (Ground 1);

(i) Manifest procedural irregularities undermined Mr Ntaganda’s right to a fair

trial (Ground 2), including:
a. The Chamber’s excessive resort to ex parte material;

b. The Prosecution’s failure to disclose Mr Ntaganda’s non-privileged

conversations; and

C. The Trial Chamber’s error in failing to suspend the proceedings prior to the

resolution of the “no case to answer” appeal.

(iii) ~ The Trial Chamber erred in finding that Mr Ntaganda was liable as an indirect

co-perpetrator (Ground 13);

(iv)  The Trial Chamber erred in finding that the contextual elements of the crimes
charged pursuant to article 7 of the Statute had been proved beyond a
reasonable doubt (Grounds 4 and 5);

(v)  The Trial Chamber erred in its assessment of the evidence, in particular as
regards its treatment of Mr Ntaganda’s evidence and the contradictory

evidence of Prosecution and Defence witnesses (Grounds 7 and 8);

(vi)  The Trial Chamber’s errors of law and fact, which impact factual findings

underpinning convictions arising from the First Operation (Ground 8);

(vii)  The Trial Chamber erred in finding that Mr Ntaganda had the requisite mens
rea for Counts 6, 9, 14, 15 and 16 (Grounds 9-12);

(viit) The Trial Chamber erred in finding Mr Ntaganda had the requisite mens rea

for the First Operation crimes (Ground 14); and
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(ix)  The Trial Chamber erred in finding Mr Ntaganda had the requisite mens rea

for the Second Operation crimes (Ground 15).

Sentence Appeal

(1) The Trial Chamber erred in failing to concretely assess Mr Ntaganda’s degree
of participation in the Second Operation (Ground 1);

(i) The Trial Chamber erred by “double-counting” certain factors, in particular

Mr Ntaganda’s discriminatory intent (Ground 6);

(iii) ~ The Trial Chamber erred in fact, law and procedure by failing to accord weight
in mitigation to: Mr Ntaganda’s contribution to reconciliation with the Lendu
community; and facilitation of the demobilisation of UPC/FPLC members
(Ground 10);

(iv)  The Trial Chamber erred in fact, law and procedure by failing to accord weight
in mitigation to Mr Ntaganda having saved the lives of 63 enemy soldiers
(Ground 7);

(v) The Trial Chamber erred in fact, law and procedure by failing to accord weight
in mitigation to: Mr Ntaganda having protected Lendu civilians at Mandro;

and having punished crimes committed against civilians (Ground 9); and

(vi)  The Trial Chamber erred by failing to accord weight in mitigation to Mr
Ntaganda’s substantial efforts to protect an individual from harm (Ground
12).

10.  With respect to grounds of appeal on which the Defence does not intend to make
specific submissions, Mr Ntaganda stands by its written pleadings in his Defence Appeal
Brief — Part I, Defence Appeal Brief — Part 11, Defence Sentencing Appeal Brief and other
related submissions. The Defence will of course be ready to answer any questions in relation

to these grounds.
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RESPECTFULLY SUBMITTED ON THIS 7" DAY OF OCTOBER 2020

i 35

Me Stéphane Bourgon Ad.E., Counsel representing Bosco Ntaganda

The Hague, The Netherlands
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