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I. Introduction

1. On 6 May 2020, Trial Chamber X (“Chamber”) filed its ‘Decision on the conduct

of proceedings’ (“Decision”).!

2. Inits Annex A to the Decision, the Chamber ruled inter alia that “The opening
statements shall be presented entirely in public session. The parties and

participants are therefore instructed to prepare accordingly”. 2

3. The Prosecution hereby requests Trial Chamber X (“Chamber”) to reconsider its
Decision on the conduct of proceedings in relation to the presentation of opening

arguments to be executed exclusively in open session,® so as to allow the Prosecution

II. Confidentiality

4. The Prosecution files this request under regulation 23bis(2) of the Regulations of

the Court as confidential since it contains information of a confidential nature.

ITII. Submissions

5. Although an exceptional remedy, the Court’s Pre-Trial and Trial Chambers have
reconsidered their own decisions in some limited circumstances on a number of
occasions. They have done so on different grounds, be it to prevent an injustice or

when there was a clear error of reasoning on the Chamber’s part.*

6.In the Al Hassan case, the Chamber has recently ruled that it has the power to
reconsider its decisions upon request of the parties or proprio motu. It added that new

facts and arguments arising since the decision was rendered may be relevant to this

'1CC-01/12-01/18-789.

21CC-01/12-01/18-789-AnxA, para.17

% Decision on conduct of proceedings - |CC-01/12-01/18-789.

41CC-01/04-02/06-519, para. 12; 1CC-02/04-01/15-1547, para. 7; |CC-02/04-01/15-468, para. 4; |CC-01/04-
02/06-1049-Red, para. 12; ICC-01/05-01/08-3343, para. 30.
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assessment.®

7.Further, a Chamber may depart from substantive decisions if they are manifestly

unsound or their consequences are manifestly unsatisfactory.®

8.In the present instance, the Prosecution plans

as part of the opening of its case.

°OFS I oifcrs detailed Il from the city of Timbuktu,

various locations and crime scenes, such as:

the Banque Malienne de Solidarité or “BMS”, and subsequently the
Gouvernorat, which were used as Head-quarters of the Islamic police, and

where the Accused was active and people were investigated and detained;

the Hotel La Maison, seat of the Islamic Tribunal, where judgments were

rendered;
the public squares where people were flogged;
the site were the amputation took place;

the cemeteries where the mausoleums were destroyed to the ground, etc.

10. I D

®|CC-01/12-01/18-734 at para. 11.
®CC-01/04-01/06-2705 at para. 18
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the proceedings, N NG i public sessions would [l

_The Prosecution refers to its previous filings on matters of

13. It is therefore impossible to use entirely in open session

which is the result of long and intensive work and was speciﬁcally_from

the outset with the view to presenting it at the opening statement.
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14. Therefore, for the reasons outlined above, the Prosecution respectfully requests

to be granted the opportunity to go into private or closed sessions for parts of its

opening statement ||| |} S B [he demonstration based on [
I ould be temporary: the Prosecution expects that using || EEzG

would last around an hour and 15 minutes; that would leave plenty of time to

present other arguments in open session.

15. Additionally, the Prosecution will do its utmost to try to identify, to the extent
possible, parts of | that could be used in public session, bearing in mind
the need to minimize unnecessary disruptions that could arise from switching too

frequently from open to closed session.

IV. Requested Relief

16. For the foregoing reasons, the Prosecution requests that the Chamber reconsider

its decision in relation to paragraph 17 of its Annex A to the Decision.

Fatou Bensouda, Prosecutor

Dated 20th May 2020
At The Hague, The Netherlands
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