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Introduction 

1. Pursuant to article 61(9) of the Rome Statute (“Statute”), rules 121 and 128 of 

the Rules of Procedure and Evidence (“Rules”), and regulation 38(3)(g) of the 

Regulations of the Court, the Prosecution requests Pre-Trial Chamber I 

(“Chamber”):  

(a)  to correct/amend the charges confirmed in the Confirmation Decision,1  

due to the Prosecution’s oversight, concerning the following information: 

 identity of a victim, replacing the name “ ” 

with the name ”, under Count 6 of the 

war crime of passing of sentences without previous judgment 

pronounced by a regularly constituted court; 

 confirmation of the mode of liability under article 25(3)(c) of aiding 

and abetting by the Accused under Count 6 as regards victims 

, , 

,  (or his companion), 

and ; 

 the estimated date of arrest by the Islamic police of the victim 

;   

(b) to reconsider and correct/amend the existing charges confirmed in the 

Confirmation Decision, based on information provided in the 

Document Containing the Charges (“DCC”), by: (i)  confirming the 

mode of liability under article 25(3)(a) of direct perpetration by the 

Accused of the crimes of torture (counts 1 and 3), inhumane acts (count 

2), cruel treatment (count 4) and outrages upon personal dignity (count 

5) as regards victim  and (ii) confirming the mode 

of liability under article 25(3)(c) of aiding and abetting by the Accused 

in relation to the crimes of passing of sentences without previous 

judgment pronounced by a regularly constituted court (under count 6), 

                                                           
1
 ICC-01/12-01/18-461-Conf-Corr (“Confirmation Decision”). 
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as regards four victims -  and , 

 and ; and  

(c)  to amend the charges to include additional factual allegations (in this 

instance, further named victims) under the existing charges of torture 

(counts 1 and 3), inhumane acts (count 2), cruel treatment (count 4), 

outrages upon personal dignity (count 5), passing of sentences without 

previous judgement pronounced by a regularly constituted court (count 

6), other inhumane acts in the form of forced marriages (count 8), sexual 

slavery (counts 9 and 10), rape (counts 11 and 12) and persecution 

(count 13), based on information obtained since the confirmation 

hearing from Prosecution witnesses P-0636, P-0639, and P-0524, 

and upon additional review of the Islamic reports and Islamic 

judgments. 

2. The Prosecution proposes that the suggested corrections and amendments are 

made by the Chamber at this stage of the proceedings, in the interests of 

clarity and efficiency. The corrections and amendments sought do not 

constitute additional or more serious charges. The changes requested are 

either: (a) corrections/amendments due to the Prosecution’s inadvertent 

oversight; (b) corrections/amendments based on a request for reconsideration; 

or (c) additional factual allegations within pre-existing charges. Thus, no 

further oral confirmation hearing is required. None of the requested 

corrections and amendments cause any prejudice to the Defence. 

Confidentiality 

3. This filing and Annexes A to D are classified as confidential as they contain 

references to confidential information. Trial Chamber X granted the 

Prosecution’s requests for redactions including to the identities of witnesses P-

0636, P-0639 and 2 The Pre-Trial Chamber has been provided with 

copies of these witnesses’ statements as disclosed to the Defence in the 

                                                           
2
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confidential Annex A.3 Certain redactions will be lifted soon, so that the 

Defence is provided with the statement for witness P-0641 and P-0639 and 

various supporting documents with fewer redactions, and the statement of P-

0524 and new translations of relevant Islamic police reports and Islamic 

Tribunal judgments, in the form as attached in confidential Annex B.4 All of 

the documents relied upon in this request are listed in Annex C and are 

hyperlinked in the footnotes of the request. The summary of the charges is 

attached as Annex D. 

Background 

4. On 8 May 2019, the Prosecution submitted the DCC against the Accused.5 On 

11 May 2019, the Prosecution submitted an Amended and Corrected DCC 

against the Accused.6  A month later, on 7 June 2019, the Prosecution 

submitted the DCC in Arabic.7  Subsequently, on 11 June 2019, the Prosecution 

submitted another version of the DCC in Arabic, including footnotes.8  

Between 8 and 17 July 2019, the hearing on the confirmation of the charges 

took place (“Confirmation Hearing”).9 On 30 September 2019, Pre-Trial 

Chamber I (“Chamber”) rendered its decision confirming all charges against 

the Accused (“Confirmation Decision”).10  

Submissions 

I. Corrections and/or amendments to the charges due to the 

Prosecution’s oversight  

                                                           
3
 Annex A: . 

4
 Annex B: 

 

 

 

 

   
5
 ICC-01/12-01/18-335-Conf.  

6
ICC-01/12-01/18-335-Conf-Corr (“DCC”). On 2 July 2019, the Prosecution submitted a public redacted version 

of the DCC, ICC-01/12-01/18-335-Corr-Red. 
7
 ICC-01/12-01/18-366; ICC-01/12-01/18-366-Conf-AnxA; ICC-01/12-01/18-366-Conf-AnxB. 

8
 ICC-01/12-01/18-370; ICC-01/12-01/18-370-Conf-AnxA. 

9
 ICC-01/12-01/18-385; ICC-01/12-01/18-390. 

10
 ICC-01/12-01/18-461-Conf-Corr (“Confirmation Decision”). A corrected version was issued on 8 November 

2019. 
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5. The Prosecution requests the Chamber to grant all of the corrections to the 

charges sought to aid the efficiency of the proceedings. Although it is not 

uncommon that the evidence presented at trial reveal small differences such 

as in the location and time of the commission of crimes from the charges, the 

Prosecution files the present request to provide its understanding of the 

relevant facts in light of the evidence.11 It is in the interests of clarity and 

expediency that these details are made available to the Defence and the Trial 

Chamber before the trial starts. The requested corrections do not cause any 

prejudice to the Accused and ensure that the charges are factually accurate 

and proceedings are efficient. The first set of corrections as detailed below are 

those needed, due to oversight on the part of the Prosecution. 

(a) Correction to name of victim and correction/amendment to the 

mode of liability under Count 6 regarding 

6. , is named in the Confirmation 

Decision as an example of a victim under count 6 (charge of passing of 

sentences without previous judgment pronounced by a regularly constituted 

court, with the essential judicial guarantees).12  

7. The Prosecution requests a correction, so that the name “  

” is replaced under count 6 with the name “

”. The victim (defendant) in  was  

.  (

) was not the victim, but the plaintiff.  

8. The Defence was given notice of the correct name of the victim in the DCC,13 

in the relevant judgment and translation as cited in the DCC,14 and in the 

original Arabic version of the document relied upon at the Confirmation 

                                                           
11

 See e.g. George Rutaganda v The Prosecutor, Judgment on appeal against decision of acquittal or conviction 

or against sentence, ICTR-96-3-A, 25 May 2003, para.302-306; Augustin Ngirabatware v The Prosecutor, 

Judgment, MICT-12-29-A, 18 December 2014, para.38-40. 
12

 Confirmation Decision, p.461. See also p.218-219, para.457-458.  
13

 See DCC, p. 174, para.435, fn.1070; p. 441, para. 1061. See also Confirmation Decision, p.218-219, para.457. 
14

 See DCC, fn.1070, 1086, and 1096. 
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 Case  and :41 the corresponding undated 

Islamic police report42 was signed by the Accused. The report clearly relates 

to the same case as it refers to the same named defendants and describes 

their alleged offence of stealing a window.43 

12. The Prosecution requests, that the Chamber additionally confirm the mode of 

liability of article 25(3)(c), in connection with (

), ), and 

 (  or his companion), and 

. 

(c) Correction to estimated date of events regarding victim 

 

13. The Chamber found that around  2012, was 

arrested in Timbuktu by the Islamic police for being  

, tortured by members of the Islamic police to 

, and condemned on  2012 by the Islamic 

Tribunal, inter alia, to hits of the whip.44 

14. Although the Chamber only provided an estimated date of the victim’s arrest 

(of around  2012), the Prosecution seeks to correct the estimated date of 

arrest to around  2012. This is based on evidence from the Accused, 

confirming that the victim was detained in police custody for about  

, before he was sentenced, inter alia, to flogging by the Islamic 

Tribunal.45 The Islamic Tribunal issued its sentence on  2012, namely 

the same day that the Islamic police report was issued.46 

II. Request for reconsideration - Correction to the charges 
                                                           
41

 Confirmation Decision, p.462, p.226, para.472. 

. 
42

 . 
43

 . 
44

 Confirmation Decision, para.270.  
45

 Statement of P-0398, MLI-OTP-0060-1511, p.1525-1527, l.446-529; MLI-OTP-0062-1095, p.1097-1101, 

l.39-177; MLI-OTP-0062-1143, p.1160, l.548-571.  
46

  

. 
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15. The Prosecution also respectfully requests the Chamber to reconsider the 

modes of liability concerning incidents for certain victims who are mentioned 

below. Although the Prosecution could apply to Trial Chamber X under 

regulation 55, to modify the modes of liability, the Prosecution considers that 

it would be more expedient in the circumstances to ask the Chamber to correct 

the modes of liability regarding these incidents. Exceptional circumstances 

support this request for reconsideration, in that the need to include additional 

modes of liability regarding these incidents arises from the fact that the 

Chamber appears to have overlooked information provided in the DCC, 

which if taken into account, is likely to have led to a different result.  

Accordingly, there are apparent errors made in the reasoning that should be 

rectified.47 There is no prejudice to the Defence in granting such corrections. 

Moreover, the Prosecution is discharging its duty to bring to the Chamber’s 

attention its understanding of the facts based on the evidence. 

(a) Direct perpetration of crimes against  

16. The Chamber included victim , amongst other victims, 

under the counts of torture as a crime against humanity (count 1), inhumane 

acts as a crime against humanity (count 2), torture as a war crime (count 3), 

cruel treatment as a war crime (count 4), outrages upon personal dignity as a 

war crime (count 5) and passing of sentences as a war crime (count 6).  The 

Chamber confirmed that the Accused was responsible for these crimes against 

victim , and other victims, on the basis of the modes of 

liability under articles 25(3)(c) and 25(3)(d).48  However, the Chamber declined 

to confirm the charges in relation to victim  under 

counts 1-5, on the basis of the mode of liability of direct perpetration under 

article 25(3)(a), although the Prosecution had sought to also charge him on 

that basis.49 

                                                           
47

 See e.g. ICC-01/04-01/06-2705, para.13-18; ICC-01/04-01/06-772 OA4, para.36-39; ICC-01/04-02/06-483, 

para.13. See also ICC-01/05-01/08-1691-Red, para.17. 
48

 Confirmation Decision, p.452-462. See also para.912-913. 
49

 Confirmation Decision, p.361, para.789-790. 
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article 25(3)(a), in addition to the modes of liability already confirmed in 

connection with this victim under article 25(3)(c) and (d). 

(b) Request to confirm two additional cases under Count 6 pursuant to 

article 25(3)(c) of the Statute as set out in the DCC 

20. The Prosecution respectfully requests that, as set out in the DCC,54 the 

Chamber confirms  on the basis of article 25(3)(c), in addition to 25(3)(d) as 

confirmed in the Confirmation Decision,55 two criminal cases with respect to 

which there exist corresponding Islamic police reports and Islamic Tribunal 

judgements: (i) The case of 56; and (ii) the case of 

,  )57.  

21. Under the count of passing of sentences (count 6), the Chamber confirmed the 

modes of liability pursuant to articles 25(3)(c) and (d) with respect to the case 

concerning  and five cases where there are corresponding 

reports of the Islamic police signed by the Accused and written judgements of 

the Islamic Tribunal.58 The other cases concerning the sentences pronounced 

pursuant to a written judgment were confirmed only on the basis of article 

25(3)(d) of the Statute.59  

Case of 

22. The handwritten Islamic police report regarding the case of 

, dated  2012, describes the account of a man arrested for alleged 

.60 

The report is signed by the Accused with the title of “investigator”.61 In the 

                                                           
54

 DCC, para.445, footnote 1090.  
55

 Confirmation Decision, p.461-462. 
56

 Confirmation Decision, para. 469. 

. 
57

 Confirmation Decision, para. 462.  
58

 Confirmation Decision, para. 928, 932, 968-975. 
59

 Confirmation Decision, para. 931, 968-975. 
60

  

 

 

. 
61

 Statement of P-0398, MLI-OTP-0060-1511, p.1512-1518, l.24-206 (especially, p.1512-1513, l.24-56). The 

Accused recognised his signature in document . See also Graphology Expert Report,
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corresponding judgement dated the same day, the Islamic Tribunal sentenced 

the man to .62 The 

Prosecution observes that a more complete version of the Islamic Tribunal 

judgment in the same case, which provides additional details, indicates that 

the victim was potentially to be  

.63 The Accused was shown the related Islamic police report (

 and Islamic Tribunal judgment ( 64 He 

confirmed that he was the investigator assigned to the case, he wrote the 

report, and that it was his signature on the Islamic report beneath the words 

‘’investigator’’. He also recognised the signature of the person accused in the 

case.65 He recounted the details of the case, namely that it related to an alleged 

.66 He acknowledged that the person accused in that case was 

sentenced to flogging.67 

Case of                                                                

 

23. With respect to , the Islamic police report, dated  

2012 and signed by the Accused,68 describes the arrest of men 

.69 The referral to the Islamic Tribunal is noted on 

the back of the report.70 According to the judgment issued the same day, after 

examining the case file, the Islamic Tribunal decided that because  

, the  had been imprisoned for  and 

, the Tribunal would release them and ordered the 

                                                                                                                                                                                     

, : «Au vu des éléments graphiques relevés et compatibles avec 

les signatures de comparaison, il peut être établi que les signatures de [sic] question citées ci-après pourraient 

avoir été tracées par la personne d’intérêt».  
62

 .  
63

 . 
64

 Statement of P-0398, MLI-OTP-0060-1511, p.1512-p.1519, l.24-258. 
65

 Statement of P-0398, MLI-OTP-0060-1511, p.1512-p.1514, l.24-69. 
66

 Statement of P-0398, MLI-OTP-0060-1511, p.1515-1516, l.103-138. 
67

 Statement of P-0398, MLI-OTP-0060-1511, p.1519, l.253-258. 
68

 For example, ,

. See Statement of  .  
69

 . 
70

  

.  
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collectivity of people, as in the case of the crime of persecution, the description 

of the charges need not detail each and every victim affected by the crime.76 

26. However, in the interests of clarity and expediency for the upcoming trial, the 

Prosecution seeks an amendment to the charges pursuant to article 61(9) of the 

Statute in order to include factual allegations relating to additional victims of 

crimes within the existing charges of torture (counts 1 and 3), inhumane acts 

(count 2), cruel treatment (count 4), outrages upon personal dignity (count 5), 

passing of sentences without previous judgement pronounced by a regularly 

constituted court (count 6), other inhumane acts in the form of forced 

marriages (count 8), sexual slavery (counts 9 and 10), rape (counts 11 and 12) 

and persecution (count 13).  

27. There is no prejudice to the Defence because: (a) all of the amendments 

constitute factual allegations with respect to pre-existing charges (in support 

of the Chamber’s findings regarding the Accused’s responsibility for counts 1 

to 13); (b) none of the changes constitute additional, or more serious charges; 

and (c) the amendments are sought at an early stage of the proceedings and 

are consistent with the other factual allegations underlying the charges. 

28. Indeed, it is appropriate to amend charges in this instance, because the trial 

has not begun. Under article 61(9) of the Statute and rule 128 of the Rules, the 

Prosecution may request from the Pre-Trial Chamber an authorisation to 

amend the charges already confirmed, before the trial has begun. 77 

                                                                                                                                                                                     

Prosecution was in a position to name the victims, since the identity of the victim is information that is valuable 

to the preparation of the defence case, it provided such information. See e.g. Prosecutor v Kupreškić, et al, 

Kupreškić AJ, IT-95-16-A, 23 October 2001, para. 90; Prosecutor v Gotovina, et al, IT-06-90-AR73.3, 26 

January 2009, para. 18; Prosecutor v Šainović, et al.,  Šainović et al. AJ, IT-05-87-A, 23 January 2014, para. 

233. 
76

 ICC-01/12-01/18-143-tENG, para.30. 
77

 For the purposes of article 61(9) of the Statute, the trial does not begin until opening statements are made, 

before witnesses testify. This interpretation is supported by the Court’s jurisprudence. Trial Chamber I 

considered that the trial begins for the purposes of article 61(9) of the Statute when the opening statements are 

made prior to calling witnesses: See ICC-01/04-01/06-1084, para.39-40. Trial Chamber II recalled that under 

article 61(9) the beginning of trial has been interpreted as the moment when there are opening statements, before 

the appearance of witnesses: See ICC-01/04-01/07-1213, para.42. Trial Chamber III also considered (albeit in the 

different context of article 19(4) of the Statute), that the trial commences when the opening statements are made, 

immediately before the beginning of the presentation of evidence: ICC-01/05-01/08-802, para.210. Trial 

Chamber III further determined that the trial and an evaluation of the merits of the case against the accused 

commences “when the evidence in the case is called and counsel – by speeches, submissions, statements and 

questioning – address the merits of the respective cases”. See also para. 205-212. See further ICC-01/04-01/07-

1213, para.29-50. In its obiter dicta, Trial Chamber II considered that different provisions of the Statute and 
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that victims P-1710, P-1711, P-1712, and P-1721 be included as additional 

victims under the count of passing of sentences (count 6). There are substantial 

grounds to believe that AL HASSAN is responsible for the crimes committed 

against Victims P-1710, P-1711, P-1712, and P-1721 on the basis of article 

25(3)(d) of the Statute, by virtue of his contributions to these crimes.142 

Victim P-1708 

57. stated that Mohammed MOUSSA went to the market place and 

told all of the business people to close and go to prayer.143 He arrested and 

imprisoned P-1708 at the BMS, a young man 

   but 

 that in that case, it would do him good to stay in 

detention.144 

58. The Prosecution requests that victim P-1708 be included as an additional 

victim under the count of persecution (count 13), counts of inhumane acts 

(count 2), and of passing of sentences (count 6). There are substantial grounds 

to believe that AL HASSAN is responsible for the crimes committed against 

Victim P-1708 on the basis of article 25(3)(d) of the Statute, by virtue of his 

contributions to these crimes.145 

Victim P-1717 

59. witnessed that P-1717 was arrested by Mohammed MOUSSA for 

 and was publicly whipped in front of the door of the 

BMS.146 

60. The Prosecution requests that victim P-1717 be included as an example of 

victims of persecution (count 13), other inhumane acts (count 2), cruel 

treatment (count 4), and outrages upon personal dignity (count 5), and 

                                                           
142

  DCC, para.415-420, 522-527, 1012-1017, 1039-1043, 1066, 1094 ; Confirmation Decision, para. 937-961, 

968-975, 995-1010, p.458-462, 465. 
143

 Witness Statement of   
144

 Witness Statement of , . 
145

 DCC, para.415-420, 522-527, 1012-1017, 1039-1043, 1066, 1094 ; Confirmation Decision, para. 937-961, 

968-975, 995-1010, p.458-462, 465. 
146

 Witness Statement of  . 
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was judged,  and placed under “supervision” of others. It 

constitutes a sentence as well if he was sentenced to imprisonment 

 

77. There are substantial grounds to believe that AL HASSAN is responsible for 

the crimes committed against  pursuant to article 25(3)(c)210  

and article 25(3)(d)211 of the Statute in relation to Count 6 and article 25(3)(d)212 

in relation to Count 13, by virtue of his contributions to these crimes as 

described in the DCC and confirmed in the Confirmation Decision. 

Relief requested 

78. The Prosecution requests the Chamber’s authorisation to correct and amend 

the charges, as detailed in the present Request. The Prosecution further 

requests that the Chamber decide on this Request expeditiously in light of the 

scheduled trial date of 14 July 2020.213 

 

 
 

                                                                                            

Fatou Bensouda 

Prosecutor 

Dated this 30 January 2020 

At The Hague, The Netherlands 
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