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I. INTRODUCTION

1. On 5 October 2015, the Prosecution requested the Trial Chamber to take judicial notice of
the date, time and contents of 260 transcripts containing evidence related to 27 Defence

witnesses in the Main Case (hereinafter ‘proposed materials’).'

2. The Arido Defence opposes the Prosecution’s Request. First of all, it submits that it would
be unfair to take judicial notice of transcripts without the Arido Defence being given access to
the totality of the trial record of the Main Case, thereby effectively depriving the Arido Defence
from being able to challenge them. Secondly, the Arido Defence submits that Article 69 (6)
requires the Prosecution to submit actual facts and that therefore the proposition of 5840 pages
of evidence contravenes the very purpose of judicial notice. Finally, it submits that the

Prosecution’s proposed materials do not qualify as “facts of common knowledge”.

II. PROCEDURAL HISTORY

3. On 15 September 2015, the Trial Chamber provided guidance to a 7 September 2015
request by the Prosecution. The Trial Chamber found that prior Main Case testimony was in

principle admissible through Article 69 (6) of the Statute, it stated:

Article 69(0) of the Statute provides that [tlhe Court shall not require proof of facts of
common knowledge but may take judicial notice of them’. The Chamber considers
'facts of common knowledge' to include facts which are capable of ready
determination by resort to sources whose accuracy cannot reasonably be questioned. It
is therefore unnecessary to request the admission of materials falling under Article
69(6) of the Statute.

The Chamber understands the ‘allegedly false testimony’ referenced by the Prosecution
to be the transcripts relating to the testimony of Main Case defence witnesses who the
Prosecution intends to call in this case. These transcripts are part of ICC court records,
the dates and contents of which are capable of ready determination by resort to
sources whose accuracy cannot reasonably be questioned. As such, the Chamber could
take judicial notice of this Main Case testimony without requiring recourse to Rule
08(3) of the Rules or Article 69(3) of the Statute. The Chamber emphasises that such a
ruling would be limited to taking judicial notice of the dates and contents of the
relevant witnesses’ Main Case testimony, and not the truth or falsity of the testimony
itself.”

11CC-01/05-01/13-1339 (‘Prosecution’s Request’).
21CC-01/05-01/13-1249, paras 5-6.
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4. On 5 October 2015, the Prosecution requested that “to take judicial notice of: (i) the
existence and authenticity of trial transcripts in the Main Case and their audio-visual equivalents;
and (i) the happenings in the courtroom as shown therein” pursuant to Article 69 (6) of the

Statute.” The transcripts referred to were set out in Annex A to that filing.

5. On 6 October 2015, Pursuant to Regulation 34 of the Regulations of the Court, the Trial
Chamber shortened the deadline for responses, if any, for filing ICC-01/05-01/13-1339 to
Wednesday, 14 October 2015.* Subsequently, on 12 October 2015, by oral order upon request of
the Arido Defence, the Trial Chamber extended the deadline for responses to 16 October 2015.%

III. APPLICABLE LAw

6.  Article 69 (6) of the Statute provides that “The Court shall not require proof of facts of

common knowledge but may take judicial notice of them.*

7. According to the Vienna Convention on the Law of Treaties, which applies to the ICC
Statute,’ ““[a] treaty shall be interpreted in good faith in accordance with the ordinary meaning
to be given to the terms of the treaty in their context and in the light of its object and purpose™.’
It also states that “recourse may be had to supplementary means of interpretation, including the
preparatory work of the treaty and the circumstances of its conclusion, in order to confirm the
meaning resulting from the application of article 31, or to determine the meaning when the
interpretation according to Article 31 leaves the meaning ambiguous or obscure, or leads to a

result which is manifestly absurd or unreasonable.®

3 Prosecution’s Request, para. 1.

4 Email of 6 October 2015, entitled “shortening of deadline for filing ICC-01/05-01/13-1339".

5> ‘As to the Arido Defence request for an extension of deadline to respond to the Prosecution’s judicial notice
application, this is filing 1339, the request is granted. The response deadline for this motion is now the filing deadline
on Friday, 16 October 2015. This new deadline applies to all the Defence teams”, ICC-01/05-01/13-T-18-CONF-
ENG ET 12-10-2015 1-77 NB T, p. 50, lines 3-5.

¢ ICC-01/04-168 (Appeals Chamber), para. 33.

7 Vienna Convention on the Law of  Treaties, Art. 31 @, available at:
https:/ /treaties.un.org/doc/Publication/UNTS/Volume%201155/volume-1155-1-18232-English.pdf.

8 Ibid., Art. 32.
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IV. SUBMISSIONS

A. The Prosecution is attempting to circumvent the procedure and litter the trial

record with evidence that is otherwise inadmissible

8. Judicial notice is not a mechanism that may be employed to circumvent the general rules
governing the admissibility of evidence and litter the record with matters which would not be
admitted otherwise.” This is precisely what the Prosecution is attempting to do here, by
attempting to have the evidence of nearly all the Defence witnesses in the Main Case into the

record of the case without it meeting the requirements of Rule 68.

9. The Prosecution’s Request is impermissibly broad: while only 14 witnesses from the Main
Case form part of the charges against the Accused, the Prosecution is requesting the Trial
Chamber to take judicial notice of the evidence of 27 witnesses." Its statement that these other
witnesses’ transcripts are “equally relevant to this case, especially given that the alleged overall
strategy is not limited to the 14 incidents” is simply insufficient.'' Instead, the Prosecution must
have specifically linked these witnesses to the charges against the Accused, which it failed to do.
The Arido Defence recalls that facts to be taken judicial notice of must still meet the requirement

. 12
of relevance and probative value.

10.  Further, the Arido Defence submits that it would be unfair to have a large part of the trial
record from the Main Case becoming part of the record of the present case, in light of the fact
that the Arido Defence does not have access to the entirety of the trial record of the Main Case,
despite its repeated requests."”’ This is particularly important since the Prosecution also refused to
provide a certification that it had disclosed all material from the Main Case falling under Article
67 (2) or Rule 77." As a result of this lack of access, the Arido Defence is therefore unable to
assess the context of the relevant witnesses’ evidence or determine whether it has been later
contradicted or challenged by other witnesses. Similarly, this lack of access prevents the Arido

Defence from submitting facts for judicial notice from the Main Case to the Trial Chamber.

9 ICTY, Prosecutor v. Nikoli¢, Case No. IT-02-60/1-A, Decision on Appellant’s Motion for judicial notice, 1 April
2005, para. 17, at http://www.icty.org/x/cases/nikolic_dragan/acdec/en/040401.pdf.

10 Prosecution’s Request, para. 4, footnote 3.

11 Prosecution’s Request, para. 6.

12 See e.g. ICTR, Prosecutor v. Semanza, Case No. ICTR-97-20-A, Judgement, 20 May 2005, para. 189, at
http://www.unictr.org/sites/unictr.org/ files /case-documents/ictr-97-20 / appeals-chambet-
judgements/en/050520.pdf.

13 1CC-01/05-01/13-642-Conf; ICC-01/05-01/08-3116-Conf; ICC-01/05-01/08-3134-Conf; ICC-01/05-01/08-
3156; ICC-01/05-01/13-1141-Conf-Corr; ICC-01/05-01/08-3291-Conf-Exp; 1CC-01/05-01/13-1278; ICC-01/05-
01/13-1176.

141CC-01/05-01/13-1176, para. 7.
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11.  As importantly, most of the witnesses for which the transcripts relate are not going to
testify in the present case. As a result, evidence from individuals will be admitted in the present
case and be used to support the charges against Mr. Arido and the other Accused without the
author of such testimony being present to assert whether his/her testimony was truthful or not.
For instance, while Mr. Arido is charged with having corruptly influenced and briefed certain
witnesses from the Main Case to provide false evidence, the only evidence regarding the false
character of their testimony is provided by individuals other than the witnesses themselves. As a
result, the trial record would be unfairly unbalanced in favour of the Prosecution’s position. The
Arido Defence submits admitting the contents of such witnesses into evidence would de facto
make these witnesses in the present case, and therefore violate the Accused’s right to examine

. . N 15
witnesses against him.

12.  Finally, the Arido Defence submits that indiscriminate admission into evidence of the near
totality of the Defence witnesses’ testimonies in the Main Case would invite re-litigation and
therefore contravene the Trial Chamber’s repeated statements that it would not adjudicate the

facts from the Main Case,'® and impermissibly expand the scope of the present proceedings.
B. Article 69 (6) is not the proper venue as it is limited to facts of common knowledge

13. The language of the statute is unequivocal: Article 69 (6) refers to “facts” of common
knowledge. The Arido Defence submits that the materials proposed by the Prosecution

constitute neither.

1. The Prosecution does not propose any facts but instead proposes bulk of evidence

14.  The Arido Defence submits that Article 69 (6) requires the proposition of actual facts. The
Prosecution here attempts to have entire documents made part of the record of the case, which

must not be permitted.

15.  In the context of judicial notice of adjudicated facts, the ad hoc tribunals have held that a
proposed fact must be distinct, concrete and identifiable.'” It has also been the practice at the ad

hoc tribunals that requests for judicial notice contains list of facts submitted under the applicable

15 Article 67 (1) (e) of the Statute.

16 ICC-01/05-01/13-1188, pata. 12; ICC-01/05-01/13-T-10-CONF-ENG, at pp. 4-6.

T ICTY, Prosecutor v. Mladié, Case No. IT-09-92-PT, First decision on Prosecution’s Motion for judicial notice of
adjudicated facts, 28 February 2012, para. 8, at http://www.icty.org/x/cases/mladic/tdec/en/120228.pdf. (internal
citations omitted).
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rule.'® The Arido Defence submits that for Article 69 (6) procedure to indeed save time and
resources, the same approach should apply to requests for judicial notice. As a result, the
Prosecution should be ordered to prepare a list of facts which it submits constitutes facts of
common knowledge with the meaning of Article 69 (6) of the Statute, such as “Witness XX
testified in the case of Prosecutor v. Bemba at the International Criminal Court on XX or “Witness

XX testified that XX.”

16.  Admitting into the case record the 5840 pages'’ of witness evidence without pointing out
to the specific parts of the documents would defeat the very purpose of Article 69 (6) and instead
litter the trial record. This is particularly true since the Prosecution does not rely on the totality of
the witnesses’ evidence when arguing that they provided false evidence, but was instead able to
point out to specific evidence which it submits was falsely given, such as their military status, or
their contacts with the Defence, in its pre-trial brief.” Only these specific statements should be

submitted for the Trial Chamber to take judicial notice thereof.

17. As a result, the Prosecution should be ordered to re-file its request for judicial notice and to
propose an actual list of facts, including citations from the relevant court records. The Defence
should be given an opportunity to respond. Should it be granted, what will become part of the
record of the present case would be the list itself, and not the actual transcripts. This would

further permit easier reference to the facts for which the Trial Chamber has taken judicial of.

2. The proposed materials do not constitute “facts of common knowledge”

18.  In the absence of any case law at the Court regarding Article 69 (6), the Arido Defence
submits that the practice of the ad hoc tribunals provides useful guidance as to its applicability and
use. The ICTY and the ICTR have defined facts of common knowledge as “common or

universally known facts, such as general facts of history, generally known geographical facts and

18 See eg. ICTY, Prosecutor v. Momir Nikoli¢, Case No. IT-02-60/1-A, Appellant’s Motion for Judicial Notice, 11
October 2004, p. 12, Annex A, at: http://bitly/11.xjcOk; Prosecutor v. Blagojevic & Joki¢, Case No. IT-02-60-T,
Prosecution’s Motion for Judicial Notice of Adjudicated Facts and Documentary Evidence, 23 June 2003, p. 8,
Annex A, at: http://bitly/11.xjogy; Prosecutor v. Marija€i¢ & Rebié¢, Case No. IT-95-14-R77.2, Prosecution Motion
for Judicial Notice and Admission of Evidence, 21 December 2005, p. 14 Annex A, at: http://bit.ly/1G9gDSc.

19 This is for the French version only.

20 See e.g. ICC-01/05-01/13-1110-Conf, paras 76, 80, 105, 114, 119, 128, 132, 144, 159, 160, 176, 183, 192, 198, 202,
216.
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the laws of nature, as well as those facts that are generally known within a tribunal’s territorial

jurisdiction”.”

19.  Further, such facts are not only widely known but also beyond reasonable dispute,* that is,
“reasonably indisputable”.”” A fact is said to be indisputable if it is either generally known within
the territorial jurisdiction of a court or capable of accurate and ready determination by resort to

. S o4
sources whose accuracy cannot reasonably be called into question.

20.  The Prosecution’s Request is unprecedented; there has never been transcripts of a witness’
testimony been taken judicial notice of in the ad hoc tribunals. Documents which were taken
judicial notice of included laws,” the start and end date of an armed conflict,” the existence of an
armed conflict,”” UN Security Council’s resolutions,” peace agreements,” the different ethnic

groups existing in an area,” wars,”' general facts of history, generally known geographical facts

2L ICTY, Prosecutor v. Nikoli¢, Case No. IT-02-60/1-A, Decision on Appellant’s Motion for judicial notice, 1 April
2005, para. 10, at http://www.icty.org/x/cases/nikolic_dragan/acdec/en/040401.pdf; ICTR, Prosecutor v. Karemera et
al., Case No. ICTR-98-44-AR73(C), Decision on Prosecutor’s interlocutory appeal of decision on judicial notice, 16
June 2005, para. 22, at http://www.ictrcaselaw.org/docs/doc79250.PDF; Semanza Appeals Judgement, para. 194;
Prosecutor v. Semanza, Case No. ICTR-97-20-1, Decision on the Defence Motion for Judicial Notice and Presumption
of Facts Pursuant to Rules 94B) and 54, 3 November 2000, para. 23, at http://ictr-
archive(09.library.cornell.edu/ENGLISH /cases/Semanza/decisions/031100.html (‘Semanza 3 November 2000
Decision on Judicial Notice’); ICTY, Prosecutor v. Perisi¢, Case No. IT-04-81-PT, Decision on motion for judicial
notice, 25 September 2008, pata. 17, at http://www.icty.org/x/cases/perisic/tdec/en/080925.pdf (‘Perisi¢ 25
September 2008 Decision on Judicial Notice’).

22 1CTR, Prosecutor v. Karemera et al., Case No. ICTR-98-44-AR73(C), Decision on Prosecutor’s interlocutory appeal of
decision on judicial notice, 16 June 20006, para. 22, at http://www.ictrcaselaw.org/docs/doc79250.PDF; Semanza

Appeals Judgement, para. 194; Semanza 3 November 2000 Decision on Judicial Notice, para. 23; Perisi¢ 25
September 2008 Decision on Judicial Notice, para. 17.

23 Semanza 3 November 2000 Decision on Judicial Notice, para. 24.

24 Ibid.

25 Semanza: On 6 February 2002, the Chamber partially granted a Defence motion filed on 13 November 2001 and
took judicial notice of the following documents: Déeret-Loi No. 10/ 75: Organisation et fonctionnement de la préfecture [an
Rwanda], and Décret-1.oi No. 18/75 du 14 aodit 1978, to the extent that it amended or otherwise modified Décre-Ioi No.
10/ 75, see Prosecutor v. Semanza, Case No. ICTR-97-20-T, Decision on the Defence Motion for Judicial Notice and
Presumption ~ of  Facts  Pursuant to  Rules 94(B) and 54, 6  February 2002, at
http:/ /www.ictrcaselaw.org/docs/doc26596.pdf.

26 ICTR, Prosecutor v. Semanza, Case No. ICTR-97-20-T, Judgement and Sentence, 15 May 2003, para. 281, at
http://www.ictrcaselaw.org/docs/doc37512.pdf: The Chamber took judicial notice of the fact that “[bletween 1
January 1994 and 17 July 1994 in Rwanda there was an armed conflict not of an international character; ICTR,
Prosecutor v. Niyitigeka, Case No. ICTR-96-14-T, Judgement and Sentence, 16 May 2003, para. 29, at
https://wwwl.umn.edu/humanrts/instree/ICTR/NIYITEGEKA_ ICTR-96-14/NIYITEGEKA_ICTR-96-14-
T.html.

27 1bid.

28 SCSL, Prosecutor v. Norman et al., SCSL-04-14-T-785, Judgement, Annex E: Judicially Noted Facts, at
http://www.scsldocs.ore/documents/view/4914-19310.

2 Ibid.

S0 ICTR, Prosecutor v. Karemera et al., Case No. ICTR-98-44-AR73(C), Decision on Prosecutor’s interlocutory appeal of
decision on judicial notice, 16 June 2006, paras 30, 31, at http://www.ictrcaselaw.org/docs/doc79250.PDF.

3 Ibid., paras 30, 31.
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and the laws of nature.” The Main Case Trial Chamber has held that examples of facts for which

judicial notice could be taken include, for instance, content of domestic legislation® or dates.™

21.  Finally, the ICTR held that by taking judicial notice of the existence and authenticity of the
documents such as UN Security Council’s resolutions or legislative texts, “the Chamber does not
take judicial notice of the facts recited therein”.” In the Bizimungu case, the ICTR Trial Chamber

explicitly refused to take judicial notice of documents.”

22, While the existence of the main case, the date and time of testimony of Defence witnesses
in the Main Case do not fall squarely within the definition of facts of common knowledge, the
Arido Defence would not oppose judicial notice to be taken of these, insofar as they are limited
to the testimonies of the 14 witnesses related to the charges, and submitted properly submitted in

the form of actual facts.

23.  More importantly, their contents - which the Prosecution’s alleges that most of which is
false, cannot in any way be said to constitute any form of “common knowledge”. The ICTR
refused to take judicial notice of facts which had been admitted by an accused pleading guilty in
another case, since “that an accused admits a fact pursuant to a plea agreement reveals nothing
about the nature of the facts as either common knowledge or as indisputable. Similarly, facts that
are voluntarily admitted by a an accused in the context of a proceeding are not the proper subject
of judicial notice because such admissions speak neither to the general currency of the fact nor to

its indisputable character.” The same reasoning applies here.

24.  Further, the truthfulness of the contents of the witnesses’ testimonies cannot be
ascertained. As a result, it cannot be said to fall within the scope of facts for which the Trial

Chamber can take judicial notice of.

25.  The Arido Defence also notes that the Trial Chamber in the Main Case has yet to render its

final judgment. It further notes that the practice of the ad hoc tribunals to permit the admission

32 Semanza 3 November 2000 Decision on Judicial Notice, para. 23.

3 1CC-01/05-01/08-2012-Red, para. 81.

34 1bid., paras 116, 124.

3 Semanza 3 November 2000 Decision on Judicial Notice, para. 38.

36 ICTR, Prosecutor v. Bizimungu, Case No. ICTR-99-50-1, Decision on Prosecution’s Motion for judicial notice,
2 December 2013, para. 34, at
http://41.220.139.198/Portals/0/Case%5CEnglish%5CGatete%5Cdecisions%5C021203.pdf;

37 Semanza 3 November 2000 Decision on Judicial Notice, para. 34.
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into evidence of adjudicated facts™ does not exist at the Court and that in any event adjudicated
facts must have been deliberated upon and made a decision on by a Chamber of the Tribunal,
and which must not be under challenge before the Appeals Chamber or must have been upheld

by the Appeals Chamber.” This is not the case here.
V.  CONCLUSION

26. In light of the above, the Arido Defence respectfully requests Trial Chamber VII to reject

the Prosecution’s Request in its entirety.

27. In the alternative, it requests the Trial Chamber to order the Prosecution to submit a list of

proposed facts for which it seeks judicial notice.

(Urabion o

Chief Chatles Achaleke Taku, Counsel for Mr. Arido

Dated this 16" Day of October 2015
The Hague, The Netherlands

3 Rule 94 (B) RPE of ICTY and ICTY RPE: (A) A Trial Chamber shall not require proof of facts of common
knowledge but shall take judicial notice thereof. (B) At the request of a party or proprio motu, a Trial Chamber, after
hearing the parties, may decide to take judicial notice of adjudicated facts or of the authenticity of documentary
evidence from other proceedings of the Tribunal relating to matters at issue in the current proceedings. (Amended
10 July 1998, amended 8 Dec 2010). ICTY RPE, at
http://www.icty.org/x/file/Legal%20Library/Rules_procedure_evidence/IT032_rev44_en.pdf; ICTR RPE, at
http:/ /www.unictr.org/sites/unictr.org/ files /legal-library /15051 3-rpe-en-fr.pdf.

3 ICTR, Prosecutor v. Bizimungn, Case No. ICTR-99-50-1, Decision on Prosecution’s Motion for judicial notice, 2
December 2013, para. 34, at
http://41.220.139.198 /Portals/0/Case%5CEnglish%5CGatete%5Cdecisions%5C021203.pdf; ICTY, Prosecutor .
Mladié, Case No. IT-09-92-PT, First decision on Prosecution’s Motion for judicial notice of adjudicated facts, 28
February 2012, para. 8, at http://www.icty.org/x/cases/mladic/tdec/en/120228.pdf.
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