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Introduction

1. The Office of the Prosecutor (“Prosecution” or “OTP”) requests the admission
of the prior recorded testimony of [REDACTED] witnesses: [REDACTED]
(collectively, the “Corrupted Witnesses”)! for the truth of their contents. These
comprise written statements and transcripts of recorded interviews, and the

annexes thereto (collectively the “Prior Recorded Testimony”).

2.  The evidence already on record, together with that presented in support of this
application, establishes the existence of an organised and effective scheme to
persuade Prosecution witnesses to withdraw or recant their evidence, through a
combination of intimidation and bribery (the “Scheme”). The evidence
establishes further that those responsible for this improper interference were, at
the very least, acting for the benefit of the Accused. As a result, the Prosecution
has been deprived of a significant portion of the incriminating evidence that it
intended to present to Trial Chamber V(A) (“Chamber”) in support of its
charges. Thus, the Prosecution is compelled to resort to alternative methods to
place before the Chamber the relevant and cogent evidence that these witnesses

would otherwise have provided.

3. The central issue for determination in this request is the admissibility of records
of prior interviews of missing and recanting witnesses who succumbed to
improper influences. To establish the truth, the Chamber should admit these
records into evidence as substantive proof of their contents. Not to do so would
deny to the Chamber the ability to assess the whole of the evidence. It would

also reward an attempt to obstruct justice.

4.  The Prior Recorded Testimony of witnesses [REDACTED] (collectively “the
[REDACTED] Witnesses”?), [REDACTED].* The Prosecution now seeks the

' The ERNG of the Prior Recorded Testimony of each witness are listed in Annex A2.

2 Note that these are identical to the witnesses designated above as the “Corrupted Witnesses”, with the sole
exception of [REDACTED].

? By video link [REDACTED).

* The EVDs of the Prior Recorded Testimony of each witness are listed in Annex A2.
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admission of their Prior Recorded Testimony for the truth of their contents and

intends to rely thereon to establish the guilt of the Accused.

5. Each of the [REDACTED] Witnesses recanted material portions of
[REDACTED] Prior Recorded Testimony and was declared hostile by the
Chamber. There is sufficient evidence to satisfy the Chamber that these
witnesses were subjected to improper influence and that this materially affected
[REDACTED)] decision to withdraw as a witness and, [REDACTED), to fail to
give evidence with respect to material aspects of [REDACTED] Prior Recorded

Testimony.®

6. The Prosecution seeks the admission of the Prior Recorded Testimony of the
[REDACTED] Witnesses pursuant to rule 68(2)(d) of the Rules of Procedure and
Evidence (“Rules”). This request satisfies the requirements of the rule.
However, if the Chamber were to find that any requirement is not met, or that
this provision is for any reason inapplicable to this situation, the Prosecution
requests, in the alternative, the admission of the Prior Recorded Testimony

pursuant to article 69(2) and (4) of the Rome Statute (“Statute”).

7. With respect to [REDACTED],® there is also sufficient evidence to satisfy the
Chamber that [REDACTED] was subjected to improper influence and that this
materially affected [REDACTED] decision to withdraw as a witness.
Alternatively, [REDACTED] is unavailable to testify due to obstacles that

cannot be overcome with reasonable diligence.

8.  The Prosecution thus seeks the admission of the Prior Recorded Testimony of
[REDACTED] for the truth of its contents under rule 68(2)(d), or alternatively
under rule 68(2)(c) or article 69(2) and (4) of the Statute.

> The concept “failing” to testify to a material aspect of one’s prior recorded testimony in rule 68(2)(d) must be
purposively construed to include a refusal to testify as to material aspects of the witness’s prior recorded

testimony, due to improper influence.
8 1CC-01/09-01/11-1821-Conf-Exp; ICC-01/09-01/11-1822-Conf.
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Confidentiality

9. This request is filed as confidential since it deals with issues of witness
interference that have hitherto been litigated confidentially. A public redacted

version of this filing will be submitted presently.

Statement of facts

10. During the course of the Prosecution case, no fewer than 16 of the Prosecution’s
42 original witnesses have withdrawn their cooperation with the OTP and
refused to testify, most citing threats, intimidation and/or fears of reprisals.
Several of these witnesses also recanted the contents of the statements they had
made to the Prosecution, the contents of which the Prosecution had intended to

lead in this trial.

11. As aresult, the Chamber granted the Prosecution’s request to summons several
witnesses, [REDACTED]. The [REDACTED] Witnesses testified [REDACTED],
but disavowed their Prior Recorded Testimony and were declared hostile. The

[REDACTED] witness, [REDACTED)], did not appear [REDACTED].

12. The Prosecution now seeks the admission of the Prior Recorded Testimony of
the Corrupted Witnesses, relying, in the first instance, on the amended
provisions of rule 68. The amended rule entered into force on 28 November
2013 - after the commencement of this trial, but before the Prosecution sought
the admission of the Prior Statements. Alternatively, the Prosecution relies on

the general powers of the Chamber to admit evidence under article 69.

13. The Defence have disputed the applicability of the amended rule in the present
situation, arguing that this amounts to a retroactive application of the
amendment, in contravention of article 51(4) and certain alleged undertakings
made during the drafting and/or adoption of the amendment. This objection is

addressed below.
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Submissions

| The admission of the Prior Recorded Testimony under rule 68 does not
offend article 51(4)

14. Firstly, the applicability of article 51(4) and rule 68 (as amended) must be
discerned from the provisions’ plain terms, rather than any alleged statements
or “undertakings” made during the drafting of the amendments to rule 68.7
Resort to the drafting history of a provision or rule is not required when the
terms of the provision are clear and there is no uncertainty or ambiguity, or

when the results of the textual interpretation are sound.?

15. Secondly, based on the plain terms of article 51(4), the application of a rule
amendment to an accused is only barred if it is both retroactive and
detrimental. In present circumstance, the application of the amended rule is not
“retroactive”. However, even if it were considered retroactive, its operation

would not occasion any detriment to the Accused, for reasons detailed below.
A. The plain terms of article 51(4) and rule 68 (as amended) apply

16. During oral arguments,® the Defence contended that the Prosecution could not
avail itself of the amended rule 68, since this would amount to a retroactive
application of the rule, in contravention of the provisions of article 51(4), the
intention of the Assembly of States Parties (“ASP”) and undertakings allegedly

given when the amendments were adopted.’

17. The Prosecution is unaware of any undertakings made relating to the use of the
amended rule in the Kenya cases or in pending trials generally, save for what is

included in the amendment adopted. This does no more than rehearse the

7 See paras. 16ff.

8 See ICC-01/04-168 OA3, para.40, where the Appeals Chamber stated that the travaux préparatoires may be
used to “establish as laid down in article 32 of the Vienna Convention on the Law of the Treaties supplementary
means of interpretation designed to provide a) confirmation of the meaning of a statutory provision resulting
from the application of article 31 of the Vienna Convention on the Law of Treaties and b) the clarification of
ambiguous or obscure provisions and c) the avoidance of manifestly absurd or unreasonable results.”

? 1CC-01/09-01/11-130-CONF-ENG, p.48, Ins.1-20, p.49, In.23 to p.52, In.10; ICC-01/09-01/11-T-144-CONF-
ENG, p.76, Ins.7-12; ICC-01/09-01/11-T-145-CONF-ENG, p.10, Ins.19-25. Hereinafter, all English confidential
transcripts will be referred to as (e.g.) T-130, T-144, T-145 etc.

197.130, p.49, In.11 to p.50, In.11.
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wording of article 51(4). Certainly the Prosecution has not given any such
undertaking, nor authorised any other person or body to give any such

undertaking on its behallf.

18. In any event, notwithstanding the drafting history or any private reservations
or “understandings” which may have been held by individual States Parties
(but were never incorporated in the amended rule), article 31 of the Vienna
Convention on the Law of Treaties of 19691 (“Vienna Convention”) requires
that the plain terms of the Statute or the Rules (in this case, article 51(4) and rule
68 as amended) - and not the drafting history - shall govern the interpretation of

a provision.

19. Resort may only be had to the drafting history in cases of uncertainty or
ambiguity, or if reliance on the plain language of the provision would lead to a
result that is manifestly absurd or unreasonable.!? Here, as argued below, the
plain terms of article 51(4) and the amended rule 68 involve no ambiguity or
uncertainty, and no absurdity or unreasonableness arises from applying the

amended rule in this case.

20. The relevant portion of article 51(4) states that “[ajmendments to the Rules of
Procedure and Evidence [...] shall not be applied retroactively to the detriment
of the person who is being investigated or prosecuted...” (emphasis added).
Based on the plain terms of article 51(4), its provisions are not violated simply
because any amendment, in casu, the rule 68 amendments, were enacted while
the person was being investigated or prosecuted, or when he had been
convicted. To the contrary, an amendment will offend article 51(4) only if it is
applied both retroactively and to the detriment of that person - and these two
conditions are cumulative. As argued below, the application of the amended

rule is neither retroactive, nor to the detriment of the Accused.

" Vienna Convention on The Law of Treaties, United Nations Treaty Series 18232, vol. 1155, p 331, signed on
23 May 1969 and entered into force on 27 January 1980.
12 Vienna Convention, articles 31-32; ICC-01/04-168 OA3, para.40.
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21. Finally, this interpretation of article 51(4) does not lead to a result that is
manifestly absurd or unreasonable. Article 51(4), with which the amended
rule must be read, addresses any claims of absurdity or unreasonableness by
requiring not only that a rule amendment not be retroactive, but also that its

application must not be detrimental.

B. The application of the amendments to rule 68 is neither retroactive nor
detrimental

22. The first issue to determine is whether the rule 68 amendments are being
applied retroactively. If the answer is negative, then the analysis stops here. If,
however, the application could be considered retroactive, only then does the
issue arise whether or not the application of the amendment will operate to the
detriment of the Accused. Only when there is an affirmative response to both
issues is the application of an amended rule prohibited by article 51(4).

Otherwise, amendments to the rules will apply to all cases.

1.  The application of the amendments to rule 68 is not retroactive

23. Article 51(4) does not prohibit the prejudicial application of amended rules in
all pending cases, as do the equivalent provisions in the ICTY and ICTR."

Rather, they may not be applied “retroactively”.

24. “Retroactive” is defined as the “process of acting with reference to past
occurrences”.** “Retroactive laws” have been defined as “all laws that make
present rights and duties depend on past events”.’> Thus, there is no
“retroactive” application of the law merely because a new legal provision is
applied in a pre-existing, but still on-going case, to the extent that the provision
is applied to procedural steps that are subsequent to the enactment of the new
provision — and are therefore not directed at “past events”. For instance, a

change in the statutory page-limit for ordinary submissions will start applying

'3 The drafters must be presumed to have been aware of these provisions and deliberately chosen alternative
wording.

' Black’s Law Dictionary (1990), p.1317, emphasis added.

15 W.D. Slawson, Constitutional and Legislative Considerations in Retroactive Law-making, 48 Cal.L Rev. 216

(1960), p.217.
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to all submissions filed by the parties in a case as soon as the new provision has
entered into force, regardless of whether the case was already ongoing at the
time the provision was adopted. Conversely, if the Prosecution sought a
modification of the status of an accused who had been granted provisional
release, on the basis that a new governing rule imposed more onerous
conditions for granting provisional release, this would undoubtedly constitute
an effort to apply retroactively a new rule: the Prosecution would be seeking to
modify a previous decision (the “past event”) by applying a provision that did
not exist at the time. The question would then be whether the retroactive
application was “to the detriment” of the person being investigated or

prosecuted (which in the example above, it clearly would be).

25. Here, however, the application of the amendments to rule 68 to the present case
is not dependent on “past occurrences or events”, nor does it abrogate any pre-
existing rights or duties. Even prior to the rule amendment, nothing had
occurred - for instance, no right or duty had accrued to any of the Parties in the
present case - that would prevent the application of the amendment to this case.
In fact, as demonstrated below, even before the rule amendment, the Chamber
could have admitted the Prior Recorded Testimony under a different provision
of the Statute. Accordingly, no “right” can be said to have accrued prior to the
rule amendment that would be removed or attenuated by the application of the
amendment to rule 68 in the present case. Therefore, the rule against

retroactivity is not engaged.

26. It is noteworthy that at the ICTY' the Trial Chamber in Milutinovic admitted the
evidence of a deceased witness as proof of the acts and conduct of the accused

pursuant to an amendment creating a new rule, rule 92quater, despite the fact

' Despite the analogous, if not broader, restriction imposed by Rule 6(D) of the Rules of Procedure and
Evidence of the ICTY, which states that “[ajn amendment shall enter into force seven days after the date of
issue of an official Tribunal document containing the amendment, but shall not operate to prejudice the rights of
the accused or of a convicted or acquitted person in any pending case.” Thus it prohibits the prejudicial
application of amended rules in pending cases, whether or not they are applied retroactively. Rule 6(C) of the
Rules of Procedure and Evidence of the ICTR is materially identical.
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that it had previously rejected a request to admit the same evidence under the

existing rule 92bis.””

2. The application of the amended rule is not to the detriment of the
Accused

27. The rule 68 amendments deal with procedure - namely, the admission of
evidence — and not substantive criminal law. It is widely accepted by national
and international courts that amendments to procedural regimes are generally
not restricted by the rule against retroactivity in the same manner as
amendment to substantive crimes and punishment.’® Given that article 51(4)
enshrines an exception to this general rule, it must be strictly construed,
including any allegations of detriment from the application of the amended

rule.?®

28. Unlike the rule against non-retroactivity in relation to matters of substance or
substantive rights pursuant to articles 22 and 23 of the Statute - which is
presumed to be absolute - the plain language of article 51(4) enshrining the rule
against non-retroactivity on evidentiary or procedural matters is not absolute.
In addition to retroactivity, it must also be shown that the rule is being applied

“to the detriment” of the Accused.?

29. In the present case, the application of the amended rule would not be to the

detriment of the Accused, for the following reasons:

17 See Prosecutor v. Milutinovié, IT-95-87-T, T. Ch. III, 5 March 2007, para.8; contra Prosecutor v. Milutinovi¢
et al, TT-05-87-PT, T. Ch. III, 4 July 2006, para.4.

'8 Crarticles 22 and 23 of the Statute.

" ECHR, Scoppola v. Italy (No.2), Appl. No. 10249/03, «Judgement », 17 September 2009, para.110;
Prosecutor v. Nyiramasuhuko et al, Joint Case No. ICTR-98-42-A15bis, 24 September 2003, para.13 et seq. For
the United Kingdom, see e.g., Rex v. Chandra [1905], 2 King’s Bench. 335; for the United States of America,
see e.g. Supreme Court of Virginia, Paul v. Paul, 651, 203 S.E.2D. 123 (1974); for Canada, see e.g., Supreme
Court, R. v. Dineley, [2012] 3 SCR 272, 2012 SCC 58 and R. v. Clarke, 2014 SCC 28.

2 For example, in the sense of article 69(4) (prejudice to the fair evaluation of the evidence) or article 69(7),
(that the evidence is unreliable); see e.g. Lubanga, ICC-01/04-01/06-2595-Red-Corr, paras.37-51.
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a. The Accused have been on notice of the evidence contained in the
statements

30. First, the Accused have been on notice since at least 9 January 2013 - when the
Prior Recorded Testimony was disclosed - that the Prosecution intended to rely
on the evidence of these witnesses, as contained therein. Furthermore, the
Accused have had ample time to investigate the evidence and to collect

evidence in rebuttal, if such exists.

b. The amended rule is of equal application to the Prosecution and the
Defence

31. Second, no detriment arises since the amended rule introduces a procedure for
the admission of prior recorded testimony that is equally available to both the

Prosecution and the Defence.

32. ICTY jurisprudence has taken a similar approach to the interpretation of a rule
analogous to article 51(4).2 Like article 51(4) of the Statute, the ICTY rules
require a Chamber to verify that the application of a new amendment to the
Rules does not prejudice the Accused. However, ICTY Chambers have
determined that there is no prejudice where there is equality of arms between

the parties in their ability to use the amended rule to present their case.??

c¢.  Even prior to the amendment, the admission of the statements was
possible under other provisions of the Statute/Rules

33. Third, there is no prejudice to the Accused since, even prior to the amendment
of rule 68, neither the Statute nor the Rules prohibited the introduction of
material covered by the rule 68 amendments. Indeed the Prosecution could
have sought the admission of the evidence in these statements under other

provisions of the Statute and/or Rules.

34. Rule 68 operates as an exception to the general rule of orality contained in

article 69(2), which states that “[t]he testimony of a witness at trial shall be

2 See ICTY Rules 6(D) fn.16 supra.
22 See Prosecutor v. Seselj, IT-03-67-T, 21 February 2008, paras.35-37.
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given in person, except to the extent provided in by the measures set forth in

article 68 or in the Rules of Procedure and Evidence.”

35. In this case, however, all of the witnesses concerned, except [REDACTED], have
in fact testified in person before the Chamber and been subjected to cross-
examination - including on the contents of their Prior Recorded Testimony.
Thus, the principle of orality has been fully satisfied and there would have been
no bar to the admission of their Prior Recorded Testimony for the truth of their
contents even before the amendment to rule 68, under the provisions of

articles 69(2) and (4) and rule 63(2).

36. Additionally, it must be recalled that, while the original rule 68 governed
materials that strictly fell within its scope — thus serving as the lex specialis — it
did not exclude the admission of documented testimony in all circumstances.?
Several ICC Chambers, both before and after the rule 68 amendment, have
confirmed that “there are no automatic grounds for exclusion of evidence in the
Statute or the Rules”.?* Instead a “Chamber has the discretion to weigh the
probative value of each particular item of evidence against the potentially
prejudicial effect of its admission. This is a balancing test which must be carried

out on a case-by-case basis.””»

37. In its 10 June 2014 decision in this case (delivered after the rule 68
amendments), this Chamber confirmed that “the statutory framework confers a
broad degree of discretion on the Chamber to assess and consider various types
of evidence”.? Further, the Chamber observed that “Article 69(2) of the Statute
[...] while it explicitly requires that the ‘testimony of a witness at trial shall be
given in person, except to the extent provided by the measures set forth in
article 68’ or in the Rules, also clearly envisages that a variety of other means of

introducing evidence may be appropriate, provided that such means are not

2 Ibid., para.77.

* Katanga/Ngudjolo, ICC-01/04-01/07-2635, para.15.

B Ibid. See also 1CC-01/04-01/06-1399, para.29.

26 1CC-01/09-01/11-1353, para.13 (footnotes omitted), citing Trial Chamber I’s Decision ICC-01/01-01/06-1399-
Corr.
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prejudicial to or inconsistent with the rights of the accused [...]”.? In concluding
its analysis, the Chamber noted that “the general rule on admissibility may be
simply stated as follows: all prima facie relevant evidence is admissible subject to
the Chamber’s discretion to exclude relevant evidence by operation of the
provisions of the Statute or the Rules or by virtue of general principles of

national or international law pursuant to article 21 of the Statute”.?

38. Similarly, in the ICTY’s Milosevic Appeals Chamber Decision, the Trial Chamber
held that rule 92bis (whose purpose is similar to the ICC’s original rule 68) does
not exclude the admission of written statements or transcripts in all
circumstances.” Thus, where rule 92bis is applicable, the requirements of that
rule must be met, but the conditions of rule 92bis do not extend to materials

falling outside the scope of that rule. The same principle applies to rule 68.%

39. Accordingly, this Chamber had a discretion to admit material now covered by
rule 68(2)(b), (c) and (d) even prior to the amendment, by assessing on a case-
by-case basis whether the material could be admitted, for instance, pursuant to
article 69(2) and (4), article 64(9)(a) and/or rule 63(2), which enshrine exceptions
to the general rule of orality. In these circumstances, therefore, the Accused
cannot claim that they are prejudiced by the removal of a pre-existing “right”
not to have the Prior Recorded Testimony admitted against them. To the
contrary, admission of the Prior Recorded Testimony could also have been

accomplished under the pre-existing legal framework.

* Ibid., fn.24.

2 Ibid., para.15.

» Appeals Chamber Decision, 30 September 2003, paras.9-10. See also Prosecutor v. Haradinaj et al, IT-04-84,
Oral Decision, 24 August 2011, Transcript p.457; and Prosecutor v. Limaj et al, IT-03-66-T, Decision on the
Prosecution’s Motion to Admit Prior Statements as Substantive Evidence, 25 April 2005, paras.15-34.

* In Lubanga, after denying admission of the transcripts under the original rule 68(a) because its terms were not
met, the Chamber considered that under article 69(2) it could admit documents and written transcripts if a three-
part approach were met, namely: relevance, probative value and fairness: 1CC-01/04-01/06-2595-Red-Corr,
para.56.
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d. The amended rule 68 enshrines safeguards of equivalent, if not greater,
value, as compared to the pre-existing legal framework

40. Fourth, even assuming arguendo that the pre-existing legal framework may have
included limitations on the admission of the Prior Recorded Testimony, the
removal of such limitation would not necessarily result in material prejudice to
the Accused in all cases. This is because the violation of a pre-existing right by a
rule amendment cannot be assessed simpliciter. When assessing any alleged
prejudice to a pre-existing right from the retroactive application of an
amendment, the issue arises whether the safeguards provided through the pre-
existing legal framework have been replaced, or enhanced, by equivalent

safeguards in the amendment.

41. In fact, the amended rule 68(2)(d) includes enhanced safeguards, namely the
introduction of several additional restrictions® on the admission of the prior
recorded testimony under that sub-rule. These safeguards in fact operate to the
benefit, not the prejudice, of the Accused, as compared to the general provisions

of article 69.

42. The ICTR’s Appeals Chamber has addressed a similar issue in the
Nyiramasuhuko et al case,*? upholding the application of an amended rule where
such amendment provided a safeguard of equivalent value to the rule it
replaced, and thus finding that no prejudice could arise from the retroactive

application of the amendment. %

43. The rule 68 amendment also includes vital safeguards of equivalent value to
those provided in the ICC’s pre-existing legal framework:* The amendments do

not allow for the unrestrained or unregulated admission of prior recorded

31 See rule 68(2)(d)(1) and (iv).

32 Prosecutor v. Nyiramasuhuko et al, Joint Case No. ICTR-98-42-A15bis, Decision in the Matter of Proceedings
Under Rule 15bis (D) (AC), 24 September 2003, para.13 et seq.

3 Ibid., para.18.

* Such as those in the original rule 68. In addition, although the ICC’s legal framework does not allow for
automatic exclusion of evidence, in allowing for the admission of evidence, a Chamber must always careful
balance the admission with the rights of the accused. See e.g. Katanga/Ngudjolo, 1CC-01/04-01/07-2635,
para.15; Lubanga, ICC-01/04-01/06-1399, para.29.
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testimony. To the contrary, each sub-rule establishes strict conditions which
must be met before prior recorded testimony can be admitted, requiring the
party seeking admission to satisfy the Chamber as to the existence of certain
factual prerequisites and thus circumscribing the general discretion of the
Chamber under article 69. Accordingly, no material prejudice arises from the

application of the amended rule.

e.  Therights of the Accused have not been curtailed

44. Fifth, no detriment arises in respect of the [REDACTED] Witnesses because the
Defence has had full opportunity to test their evidence, including the contents
of their Prior Recorded Testimony, through cross-examination. The Chamber
and all the Parties have also had the opportunity to observe the demeanour of
the witnesses and clarify any aspects of their evidence which may have been

unclear.

45. Additionally, the Defence will have the opportunity to present controverting
evidence during the Defence case in respect of the Prior Recorded Testimony of

all the Corrupted Witnesses.

f. In the case of witness interference, the admission of prior recorded
testimony of witnesses can never cause detriment

46. Sixth, where witness interference has materially affected the evidence or a
witness’s decision to withdraw or recant [REDACTED] Prior Recorded
Testimony - as is the case here - the admission of the witness’s Prior Recorded
Testimony can never be considered to cause prejudice, particularly where the
necessity to admit such evidence is occasioned by the illegal acts of persons

acting for the benefit of the Accused.®

47. This is because no party to criminal proceedings should ever be allowed to

benefit from its transgressions, or the transgressions of others performed for the

3 [REDACTED].
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party’s benefit, which may in fact constitute crimes against the administration

of justice within the meaning of article 70.

48. For all these reasons, there is no bar to the Chamber admitting the Prior
Recorded Testimony of the Corrupted Witnesses under the amended rule 68,
provided the necessary preconditions for admission are met, as addressed

below.

II. In the alternative, the Prior Recorded Testimony is admissible under article
69

49. Should the Chamber for any reason deny the admission of the Prior Recorded
Testimony pursuant to rule 68(2)(c) or (d), the Prosecution submits, in the
alternative, that they should be admitted pursuant to article 69(2) and (4) and
rule 63(2). These provisions confer upon the Chamber a broad discretion to
admit evidence, provided its probative value is not outweighed by the

prejudicial effect of its admission.3

50. The Chamber should exercise its discretion to admit the Prior Recorded
Testimony - in particular those of the [REDACTED] Witnesses who gave their
testimony before the Chamber and were subjected to cross-examination - on the
basis that their probative value exceeds any prejudice occasioned to the

Defence, as discussed in more detail above.

51. As to probative value, targeting these witnesses for corruption, ostensibly for
the benefit of the Accused, indicates that their Prior Recorded Testimony was
considered cogent enough to be kept from the Chamber. ¥ Conversely, the same
corrupt influence favours rejection of the evidence that the [REDACTED]
Witnesses gave in favour of the Accused and their disavowal of their Prior

Recorded Testimony. As regards the [REDACTED] Witnesses, this conclusion is

36 ICC-01/04-01/06-1399, para.29; ICC-01/09-01/11-1353, para.13.
37 See para.145 below.
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strengthened by their inability to give a credible explanation for the volte face in

their evidence.3®

52. Additionally, the Chamber should consider the prejudice to the Prosecution
that would be occasioned by the exclusion of the Prior Recorded Testimony in
circumstances where it has been deprived of the evidence necessary to prove its

case by virtue of the improper interference with its witnesses.

ITI. Prior recorded testimony includes prior written statements

53. During oral arguments on the applicability of rule 68, the Chamber queried
whether this rule encompassed written witness statements.® Both the
jurisprudence of this Court and the travaux préparatoires support the conclusion
that “prior recorded testimony” as contemplated in rule 68 encompasses also
the prior written statements of witnesses made in anticipation of their eventual

testimony at trial.

54. ICC Chambers have confirmed this position when construing rule 68.4 For
instance, a decision in the Lubanga case rendered prior to the adoption of the
amendments to rule 68 (which do not alter the definition of “prior recorded
testimony”), held that rule 68 is directed at the “testimony of a witness” in a
broad sense, given that the various forms of testimony that are specifically
included in the rule are audio- or video- records, transcripts thereof and other
documented evidence of such testimony (namely, the testimony of a witness).
The Chamber highlighted in particular that the “other documented evidence”
(of the testimony of the witness) is referred to separately, and in addition to, the
audio- or video- records in the opening paragraph of rule 68; moreover, in sub-
rules (a) and (b) of rule 68, “previously recorded testimony” is referred to
without limiting its scope to video or audio evidence. Against that background,

the Chamber found that the ambit of rule 68 permits the admission of written

38 See discussion infra of the in-court testimony of each of the [REDACTED] Witnesses.
¥ T-130, p.38, In.14 to p.49, In.10.
4 See Lubanga, ICC-01/04-01/06-1603 paras.18-19; Katanga/Ngudjolo, ICC-01/04-01/07-2635, para.44.
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statements, in addition to video- or audio-taped records or transcripts, of a
witness’ testimony because these are all examples of the “documented

evidence” of a witness’ testimony.”

55. In the event that the scope of ‘prior recorded testimony’ in rule 68 is considered
ambiguous, further assistance is provided in the travaux préparatoires of the
amended rule 68, which confirm that prior written statements are included. The
Working Group on Lessons Learnt clearly states in its Second Report that
“[plrior recorded testimony ... is understood to include video or audio
recorded records, transcripts and written statements [...] Rule 68 may
therefore apply to written statements taken by the parties or (inter)national
authorities, provided that the requirements under one or more of the sub-rules

are met”%,

56. However, should the Chamber find that prior written statements are not in fact
included in “prior recorded testimony” for the purposes of rule 68, these
statements are nevertheless admissible under the Chamber’s general powers to

admit evidence under articles 69(2) and (4), as argued above.

IV. The Prosecution’s Supporting Evidence

57. The Prosecution is cognisant of the Chamber’s ‘Decision No.4 on the Conduct of
Proceedings’® requiring, where factual allegations are made critical to the
Chamber’s determination of an application, that a requesting party must
support those allegations with evidence (documents or other evidential
material).# The Prosecution has endeavoured to comply with this direction in
the present request, given that a substantial portion of the material relied upon
in support of this request has not been formally admitted in the Court record of

this case, since it was largely gathered subsequently as part of the article 70

! Lubanga, ICC-01/04-01/06-1603, para.18; Katanga/Ngudjolo, ICC-01/04-01/07-2635, para.44.

> See Working Group on Lessons Learnt, Second report of the Court to the Assembly of States Parties, ICC-
ASP/12/37/Add.1, 31 October 2013, Annex II.A, para.13 (emphasis added).

“1CC-01/09-01/11-1312.

* Ibid., para.2.
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investigation. However, this would normally be the case where witness
interference necessitates reliance on rule 68(2)(d) and should not constitute a
bar to relying on such evidence — which has all been disclosed to the Accused -

for the limited purpose of this request.

58. The supporting evidence is not placed before the Chamber for any purpose
which goes beyond a procedural disposition of the present request; specifically,
the Prosecution does not intend such supporting evidence to be admitted as
evidence against the Accused on the merits of the main case. However, the
supporting evidence is probative and relevant for the Chamber’s determination
of this application, since rule 68 requires the Chamber to be “satisfied” of the
existence of certain preconditions before admitting the Prior Recorded
Testimony and this evidence will provide the necessary basis for such

conclusion. It should thus be accorded full consideration.

59. In addition, as per the direction of the Chamber, the Prosecution annexes to this
request a solemn declaration by the lead investigator into article 70 offences
arising from witness interference in this case, detailing the circumstances of

collection of the supporting material being placed before the Chamber.®

60. The Prosecution submits that, given the nature of the standard of proof in a
procedural filing such as the present* and in the interests of expeditious
proceedings, the Chamber may rely on the evidence presented in this manner.
This is of course without prejudice to the power of the Chamber under
article 64(6)(d) to direct that any of the evidence be presented before the

Chamber through oral testimony.

* Annex Cl. Supporting declarations from other investigators involved in the article 70 investigations are
annexed as Annexes C2-C12. The supporting material referred to the solemn declaration of the lead investigator
that is not in eCourt is annexed in Annexes D2 and D3. Annex D3 contains unredacted versions of the materials
and is therefore classified as confidential ex parte. The Defence have received disclosure of all of the materials.
“ See section V below.
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V. The evidential standard

61. Rule 68(2)(d) does not stipulate the evidential standard a party must meet in
seeking to establish that an individual has been subjected to interference. As the
sub-rule does not specify a separate or higher evidential threshold, this
application should be subjected to the same standard as any other

determination of the admissibility of evidence.

62. Since this application is one for the admission of evidence and not the
determination of guilt or innocence, a standard well-below that contained is
article 66(3) is appropriate. The Prosecution submits that for the purposes of
such procedural filings, the existence of facts should be established by the
relevant party on the basis of a balance of probabilities. The Prosecution
submits that it has adduced ample evidence in support of its application to
satisfy the Chamber of the factual prerequisites specified in rule 68(2)(d).*
Indeed, the evidence of the Scheme members’ improper interference with

Prosecution witnesses, including the Corrupted Witnesses, is overwhelming.

VI. Factual background to the witness interference

A. Existence and members of the witness bribery and recantation scheme

63. The evidence described below demonstrates that a network of individuals,
working for the benefit of the Accused were - and may still be - involved in a
witness bribery and recantation Scheme that targeted, inter alia, witnesses
[REDACTED]. Additionally a non-OTP witness [REDACTED], was also

targeted by the same group.

64. Members of this Scheme acted together at different levels to corruptly influence
Prosecution witnesses to withdraw from this case and/or recant their evidence.

[REDACTED].

7 The Chamber has previously found that the Prosecution was required to satisfy the Chamber that the witness
summonses were necessary and that therefore it was necessary fo justify the factual basis on which it brought its
application, ICC-01/09-01/11-1274-Corr2, paras.180, 193.
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65. In this regard, Pre-Trial Chamber II has already found reasonable grounds to
believe that BARASA was criminally responsible under article 70(1)(c) for
corruptly influencing Prosecution witnesses [REDACTED] and issued a
warrant for his arrest, which is pending execution by the Government of Kenya

(IIGOK’,),48

B. Improper influence on Prosecution witnesses

66. The evidence demonstrates that members of this Scheme successfully exerted
improper influence on the Corrupted Witnesses prior to their testimony. All of
the Corrupted Witnesses withdrew their cooperation with the OTP. Once
summonsed to appear before the Chamber, the [REDACTED] Witnesses
repudiated almost the entirety of the incriminating evidence that they had
initially provided to the Prosecution. These witnesses were declared hostile by
the Chamber, but despite all reasonable efforts by the Prosecution to question
them on the contents of their Prior Recorded Testimony, they repudiated almost

all material portions thereof.

67. As for Witness [REDACTED)]. The Prosecution submits that the evidence below
points to the involvement of the Scheme members and/or people working on
their behalf in [REDACTED)] before [REDACTED)] could take the stand to testify

in the case against the Accused.

68. Both the striking similarities in the manner in which the Corrupted Witnesses
withdrew their cooperation from the Court, and the manner in which the
[REDACTED] Witnesses recanted their Prior Recorded Testimony during their
testimony, strongly support the inference that they were subjected to improper

interference by the same source: namely the Scheme members.

69. [REDACTED)].#505! %

®1CC-01/09-01/13-1-Red2.
* [REDACTED].
0 [REDACTED].
5! REDACTED].
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70. Once before the Court, all of the [REDACTED] Witnesses became inexplicably
hostile to the Prosecution’s case (and to the Prosecution). Save for
[REDACTED], none of the [REDACTED] Witnesses agreed to meet with the
members of the Prosecution for the sake of undergoing the witness preparation
exercise. The Prosecution submits that this can only be explained by the fact
that these witnesses were all specifically instructed not to

cooperate/communicate with the OTP in any manner.

71. Once on the stand, all of the [REDACTED] Witnesses appeared to follow a
common script, i.e.: (1) recanting the most incriminating portions of their Prior
Recorded Testimony to the Prosecution, (2) being generally hostile to the
Prosecution’s case and supportive of the Accused, and (3) all but [REDACTED]
blaming one or more third party for the falsehood of their original statement -

[REDACTED].

72. Last, none of the [REDACTED] Witnesses was able to provide any plausible
explanation for their recantation. These important commonalities in the
testimony of witnesses, who in some cases came from different regions and had
no prior knowledge of each other,* further strengthens the conclusion that they

were tampered with by the same source.

73. All the above, corroborated by both direct and circumstantial evidence from
[REDACTED] described below, supports the conclusion that [REDACTED]
Scheme members were responsible for the improper interference with the

Corrupted Witnesses.

74. The details of this evidence are explicitly addressed below.

52 Other witnesses who were not corrupted by the Scheme, [REDACTED] had no difficulty advising the OTP

directly of their intention to withdraw.
% For instance [REDACTED].
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C. Nature of the evidence

75. The evidence that the Prosecution relies on to establish the interference of its
Corrupted Witnesses consists of both evidence that is already part of the Court
record and other (off-record) evidence gathered by the OTP, which has inherent
indicia of reliability and corroborates the evidence on record. The Prosecution
annexes in support of this application all evidence relied upon that is not
already part of the record, either as viva voce testimony before the Chamber or

otherwise admitted into evidence through a witness or bar table motion.*

76. In order to assist the Chamber to analyse the large volume of evidence relevant
to this request, the Prosecution will identify and summarise below the most
cogent portions of the evidence. However, due to space limitation the
Prosecution is unable to cite all of the relevant facts here and relies upon the

supporting evidence in its entirety annexed hereto.

VII. Interference with other witnesses and individuals

77. Given that the [REDACTED] Witnesses, unsurprisingly, largely denied during
their testimony that their withdrawal and subsequent recantation were the
result of interference, it is necessary to examine the evidence relating to other
witnesses and individuals who have also been interfered with by members of
the Scheme. As will be apparent, the Scheme members used essentially the
same modus operandi in interfering with both the Corrupted Witnesses and other
Prosecution witnesses/potential witnesses. The evidence of these other
witnesses and potential witnesses simultaneously establishes the existence and
modus operandi of the Scheme and corroborates the evidence that the Corrupted
Witnesses were improperly interfered with by the same group. This evidence is
vital to the Chamber’s comprehension of how the Scheme members operated

and their motivations and is thus relevant to the determination of the present

request.

3 See Annexes B1-B11. The annexes contain unredacted versions of the materials and are therefore classified as
confidential ex parte. The Defence have received disclosure of all of the materials.
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78. The Prosecution will first address evidence relating to the improper interference

of Prosecution witnesses [REDACTED].

1. [REDACTED]

79. [REDACTED].%

a.  Background information

80. [REDACTED].% 57 %8

b.  Improper interference

81. [REDACTED].
i,  [REDACTED]
82. [REDACTED].®
83. [REDACTED].%#
84. [REDACTED].®
85. [REDACTED]. ¢ ¢
86. [REDACTED]. & &
ii.  [REDACTED]

87. [REDACTED].' 7

55 [REDACTED].
% [REDACTED].
7 [REDACTED].
58 [REDACTED].
% [REDACTED].
% [REDACTED].
¢l (REDACTED].
2 [REDACTED].
 [REDACTED].
% [REDACTED].
 [REDACTED].
% [REDACTED).
87 [REDACTED].
% [REDACTED].
® [REDACTED].
0 (REDACTED].
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ii. [REDACTED]

102. [REDACTED].'#

3. [REDACTED]

103. [REDACTED].1?

a. [REDACTED]

104. [REDACTED].12” 128

b. [REDACTED]
i.  [REDACTED]

105. [REDACTED].1 130 131 132

106. [REDACTED].133 134 135 136

107. [REDACTED].1%7 138 139 140 141

108. [REDACTED].1#2
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134 IREDACTED].
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37 IREDACTED).

138 IREDACTED).

13 [IREDACTED).

140 IREDACTED).

14l Annex B9: KEN-OTP-0111-0162, para.39; KEN-OTP-0118-1927, Ins.784-792.
142 Annex B9: KEN-OTP-0111-0162, para.49; KEN-OTP-0118-1927, Ins.868-908.
143 Annex B9: KEN-OTP-0111-0162, paras.52-53; KEN-OTP-0118-1927, Ins.909-935.
143 Annex B9: KEN-OTP-0111-0162, para.53; KEN-OTP-0118-1927, Ins.940-1032.
145 Annex B9: KEN-OTP-0111-0162, para.53; KEN-OTP-0118-1927, 1n.960.
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162 [REDACTED].
163 [IREDACTED].
18 IREDACTED).
165 IREDACTED).
166 IREDACTED).
17 IREDACTED].
18 IREDACTED].
19 IREDACTED).
170 IREDACTED].
" {(REDACTED].
172 [IREDACTED].
173 IREDACTED).
14 IREDACTED].
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19 IREDACTED].
19 [REDACTED].
19 IREDACTED].
197 [REDACTED].
19 [REDACTED].

No. ICC-01/09-01/11

+4CC-04/09-01/11-1886-Red—21-05-2015-30/46-EK—T

21 May 2015



ICC-01/09-01/11-1866-Red  21-05-2015 31/46 EK T +CC-0109-01/11-1886-Red—21-05-2015-3HA6-EK—T
Please note that this document has been re-stamped in order to reflect the correct registration number.

126. [REDACTED].1%° 200 201
127. [REDACTED].2

VIII Interference with the Corrupted Witnesses and admissibility of their Prior
Recorded Testimony under rule 68

128. The evidence detailed below demonstrates that Scheme members used the same
modus operandi described above in order to tamper with the Corrupted
Witnesses. The Prosecution submits that the conditions precedent for the
admission of their Prior Recorded Testimony under rule 68(2)(d) and/or 68(2)(c)
[REDACTED] have been satisfied, as specified in more detail below.

129. The relevant factual background and legal submissions in respect of each of the

Corrupted Witnesses are set out below:

A. Interference with the Corrupted Witnesses
1. Witness [REDACTED]

130. The Evidence clearly establishes that [REDACTED] was interfered with by
Scheme members prior to [REDACTED] testimony and that this led
[REDACTED] to become hostile to the Prosecution’s case and repudiate in
Court most of the incriminating evidence in [REDACTED] Prior Recorded
Testimony. The evidence implicates [REDACTED] and other members of the
Scheme in the interference with [REDACTED].2®

a.  Background Information

131. [REDACTED].204 205 206 207

19 [REDACTED].
20 [REDACTED)].
2! IREDACTED].
22 [REDACTED].
203 IREDACTED].
204 [REDACTED].
25 IREDACTED).
26 IREDACTED].
27 [REDACTED].
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b. Failure to give evidence regarding material aspects included in Prior
Recorded Testimony

132. During [REDACTED] testimony [REDACTED] failed to provide important
incriminating evidence that was in [REDACTED)] Prior Recorded Testimony
regarding Mr RUTO and other Network members’ involvement in the
planning and financing of the PEV, in particular the attack on [REDACTED].
He repudiated his Prior Recorded Testimony to the OTP and claimed that the
OTP#** and/or [REDACTED]* had concocted the information contained

therein.

c.  Improper interference
i, [REDACTED]

133. [REDACTED].2"¢
134. [REDACTED].211 212 213 214 215

ii. [REDACTED]

135. [REDACTED].2¢

iii.,  [REDACTED]

136. [REDACTED)].217 218 219

137. [REDACTED].20 221 222 223

208 IREDACTED].
209 IREDACTED].
210 IREDACTED).
21 IREDACTED).
22 IREDACTED].
23 IREDACTED].
24 IREDACTED].
25 IREDACTED].
218 IREDACTED].
27 [REDACTED).
28 (REDACTED].
21 IREDACTED).
220 [REDACTED].
21 [REDACTED).
22 [REDACTED].
223 [REDACTED].
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d.  All reasonable efforts were made to secure all the material facts from the
witness

138. The Prosecution first attempted to elicit all material facts known to
[REDACTED] through examination-in-chief. However, once it became apparent
that the witness had become adverse to the Prosecution’s case, it was necessary
to have the witness declared “hostile” in the hopes of eliciting through cross-
examination vital information that had been recorded in [REDACTED] original

statement. Despite this, the witness maintained [REDACTED] recantation.

e.  Interests of justice and prejudice

139. Given the evidence implicating persons acting for the benefit of the Accused in
the interference of the Corrupted Witnesses, the interests of justice would be
best served by the introduction of their Prior Recorded Testimony into the
Court record so as to prevent the Accused from benefiting from crimes against
the administration of justice committed on their behalf. The very mission of the
Court to end impunity would be placed in jeopardy if an accused could evade
justice through improper interference with Prosecution witnesses. Denying the
Prosecution the remedy it seeks would also send out the wrong message to like-

minded persons and encourage them to adopt the same strategy.

140. Moreover, the interests of justice are best served if the Chamber has all of the
relevant evidence at its disposal to determine the truth, as article 69(3) requires.
At this point, the Chamber can only compensate for the loss of the vital
evidence that could have been provided viva-voce by Witness [REDACTED] -
had [REDACTED] not been interfered with - through the admission of
[REDACTED] Prior Recorded Testimony into the Court record. Even if
[REDACTED]'s Prior Recorded Testimony encompasses acts and conduct of the
Accused, this should be no obstacle to its admission into the Court record,?*
especially where the Chamber has been deprived of the witness’s cooperation

by persons acting improperly in the interests of the Accused.

24 Rule 68(2)(d)(i) does not preclude the admission of evidence of this nature.
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141. Lastly, the Defence had full opportunity to cross-examine [REDACTED] on all
matters relating to his credibility, including [REDACTED] Prior Recorded
Testimony. It cannot therefore be said that the admission of [REDACTED] Prior
Recorded Testimony into evidence will cause undue prejudice to the Accused
and/or render the trial unfair. The Chamber will be able to freely assess the
probative value of this evidence in light of the totality of the other evidence

admitted at trial.

f. Reliability of IREDACTEDY's Prior Recorded Testimony

142. Rule 68(2)(d)(i) requires the Chamber to be satisfied that the evidence sought to
be tendered has “sufficient indicia of reliability”. Neither the rule nor the
travaux préparatoires defines the indicators which the Chamber must consider in
this regard.?”® Both ICTY Rules 92quater and 92quinquies require a Chamber of
the ICTY to satisfy itself of the “reliability” of evidence tendered by those
means, “having regard to the circumstances in which it was made and
recorded”. The Prosecution submits that the ICTY practice in this regard can be

considered as a sound basis for practice at this Court for applying rule 68(2)(d).

143. Consistent with the express requirement in rule 68(2)(d) for the Chamber to be
satisfied only of the existence of “indicia” of reliability, and not to make a final
determination of reliability or weight, the ICTY Appeals Chamber has stressed
that “[p]rima facie proof of reliability on the basis of sufficient indicia is enough
at the admissibility stage.”??¢ Further, a Chamber’s decision on admissibility
does not in any way prejudice or limit a Chamber’s ultimate weighing of the
evidence, including an assessment of its reliability and credibility in the context

of all the other evidence heard at trial.2”

25 Working Group, Second Report, Annex ILA, para.35.

226 prosecutor v. Popovié et al, IT-05-88-AR73.2, 30 January 2008, para.22. See also e.g. Prosecutor v. Prli¢ et
al, TT-04-74-AR73.16, 3 November 2009, paras.33-34; Prosecutor v. Rutaganda, ICTR-96-3-A, Judgement, 26
May 2003, paras.33, 266; Prosecutor v. Kordié, IT-95-14/2-AR73.5, 21 July 2000, para.24; Prosecutor v
Karad?ié, IT-95-5/18-T, 3 February 2014, para.13.

27 Prosecutor v. Popovié et al, (supra), para.22.
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144. The Prosecution submits that {[REDACTED]’s Prior Recorded Testimony?? is
reliable insofar as: (a) it was given voluntarily by the witness to the OTP; (b) it is
a formal witness statement taken by members of the OTP in compliance with
the conditions set out in rule 111(1) and/or rule 112;?? (c¢) [REDACTED] signed
[REDACTED] statement and acknowledged the truth of its content; (d) at the
time of providing [REDACTED] statement to the OTP, [REDACTED] had no
apparent reason to be untruthful; and (e) the evidence provided by the witness

in [REDACTED)] statement was internally consistent.

145. Further, the Defence had full opportunity to test the totality of [REDACTED]'s
evidence - including [REDACTED)] Prior Recorded Testimony - through cross-
examination in order to test its trustworthiness. Lastly, the fact that
[REDACTED] was interfered with by Scheme members would seem to indicate
that [REDACTED] had reliable and important evidence regarding the Accused
in [REDACTED] possession. If not, it would be difficult to explain why
[REDACTED] was interfered with in the first place.

2. [REDACTED]

146. [REDACTED].20 21

a. [REDACTED]

147. [REDACTED)].232 233 234 235

b. [REDACTED]

148. [REDACTED].

28 See ERNs in Annex A2.
9 For witness [REDACTED].
20 See the solemn declaration of the lead investigator regarding investigative steps [REDACTED]: Annex C1,
garas.94—1 10.
3! See below paras.1551-157.
22 See ERNs in Annex A2.
23 [REDACTED].
24 IREDACTED].
75 (REDACTED].
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c. [REDACTED]

i

[REDACTED]

149. [REDACTED].26 27

1.
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151. [REDACTED].20 241

152. [REDACTED].>#

153. [REDACTED].

1.
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154. [REDACTED)]. 2 244 245 246

iv.
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155. [REDACTED].247 248 249 250

156. [REDACTED].2s! 252 253

157. [REDACTED].?5 25 2%

236 IREDACTED].
27 [REDACTED)].
2% IREDACTED].
2 [IREDACTED].
20 IREDACTED].
241 [REDACTED].
%2 [REDACTED].
23 IREDACTED].
2 [REDACTED].
5 [REDACTED].
%6 [REDACTED].
%7 [REDACTED].
8 [REDACTED].
29 IREDACTED).
0 (REDACTED)].
5! [REDACTED].
2 [REDACTED].
33 [REDACTED].
4 [REDACTED].
5 [IREDACTED].
6 IREDACTED].
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158. [REDACTED].27 258 259 260 261 262 263
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161. [REDACTED].
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164.
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269 [REDACTED].
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IX. Admission of the statements on the basis of article 69(2) / 69(4)

236. Should the Chamber decline to admit the Prior Recorded Testimony of the
Corrupted Witnesses on the basis of rule 68(2)(c) or (d), then it should be
admitted under article 69(2) and (4). The Prior Recorded testimony is highly
relevant to this case, since it contains the Corrupted Witnesses’ accounts
concerning the PEV in the areas described in the Document Containing the
Charges, the crimes that were committed, and the people responsible for this.
The probative value of this evidence stems from its internal consistency,
intrinsic reliability®®® and - in general - its corroboration by evidence already on

the record.>®

237. The Prosecution submits that the probative value of these statements outweighs
any potential prejudice occasioned by their admission into the Court record.
The Prosecution submits that there would be no prejudice to the Accused’s
right to a fair trial as the Defence was afforded - and availed itself of - the
opportunity to cross-examine the [REDACTED] Witnesses on their Prior
Recorded Testimony. Further, the Chamber should not entertain claims of
prejudice resulting from the admission of this Prior Recorded Testimony in
circumstances where the withdrawal/recantation of the witnesses which
necessitated this request is the result of improper interference perpetrated for

the benefit of the Accused.

238. Last, the Prosecution submits that the admission of the Prior Recorded
Testimony of the Corrupted Witnesses would assist the fair evaluation of their

testimony by providing the Chamber with the totality of their evidence.

388 Supra paras.142-145.
3% [IREDACTED].
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RELIEF

239. For the foregoing reasons, the Prosecution requests the Chamber to:

a. admit the Prior Recorded Testimony of [REDACTED] under rule
68(2)(d) of the Rules, alternatively under article 69(2) and (4) of the

Statute; and

b. admit the Prior Recorded Testimony of [REDACTED] under rule
68(2)(d), or alternatively 68(2)(c) of the Rules or articles 69(2) and (4)

of the Statute.

Fatou Bensouda, Prosecutor

Dated this 21+t day of May 2015
At The Hague, the Netherlands
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