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I. INTRODUCTION

1. On 5 May 2015 the Legal Representative of Victims (LRV) filed 'Corrected
version of Victims' submissions on the Prosecutor's appeal against the
"Decision on Prosecution's application for a finding cf non-compliance under
Article 87(7)'1 ('Corrected Victims' Submissions').

2. The Government of the Republic of Kenya will demonstrate that the Corrected
Victims' Submissions misguided and untenable since they totally fail to
establish the grounds required to move the Appeals Chamber to review the
Trial Chamber's exercise of its discretion.

n. RElEV ANT PROCEDURAL HISTORY

3. On 9 March 2015, Trial Chamber V(B) ('the Trial Chamber ') issued 'Decision

on Prosecution's request for leave to appeal" granting the request of the

Prosecution to appeal the Trial Chamber's 'Decision on Prosecution's

application for a finding of non-compliance under Article 87(7) of the Statute"

('Decision of 3 December 2014') in which it rejected the application of the

Office of the Prosecutor ('Prosecution') for a finding, pursuant to Article 87(7)

of the Rome Statute, that the Republic of Kenya 'has failed to comply with the

Prosecu tion' s request to produce financial and other records of the Accused':'

and thereby requested the Trial Chamber to refer the matter to the Assembly

of Sta tes Parties (' the Assembly').

• •

1 (Pu bl ic) ICC-Cll/Cl9-Cl2/11-1 ClI9-Corr, 5 May 2Cl15.
2 (Public) ICC-01/Cl9-Cl2/11-.1Cl04, 9 March 2015 .
.l (Public) ICC-Cll/Cl9-Cl2/11-982, 3 December 2Cl14.
1 (Public) ICC-Cll/Cl9-02/11-866, 2 December 2Q13.
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4. On 20 March 2015 the Prosecution filed 'Prosecution appeal against the

"Decision on Prosecution's application for a finding of non-compliance under

Article 87(7) of the Statute":

5. On 27 March 2015 the Legal Representative of Victims filed 'Victims' request
to participate in the Prosecutor's appeal against the "Decision on
Prosecution's application for a finding of non-compliance under Article 87(7)
of the Statute" (Victims' Request).

6. On 1 April 2015 the Appeals Chamber of the International Criminal Court

('the Appeals Chamber') issued 'Corrected version of "Order concerning tllefili!1g

of a response", 31 March 2015, [((-01/09-02111-1011'7 ('Order of 1 April 2015')

inviting Mr. Uhuru Muigai Kenyatta and the Government of the Republic of

Kenya to file a response to the Victims' Request.

7. On 2 April 2015 the Prosecution filed 'Prosecution Response to Victims'
request to participate in the Prosecutor's appeal against the "Decision 011

Prosecution's application for a finding of non-compliance under Article 87(7)
of the Statute:",

8. On 15 April 2015 the Government of the Republic of Kenya filed Response of
the Government of the Republic of Kenya to 'Victims' request to participate
in the Prosecutor's appeal against the "Decision 011 Prosecution's application
for a finding of non-compliance under Article 87 (7) of the Statute"

9. On 24 April 2015 the Appeals Chamber of the International Criminal Court

(' the Appeals Chamber') issued 'Decision. on the victims' request to
participate in the appeal proceedings'!" ('Decision of 24 April 2015') granting

the victims' request to participate in the Prosecution's appeal.
•

•

, (Public) ICC-Ol/09-02/11 -1006,20 March 2015.
6 (Public) lCC-Ol/09-02/11-1009, 27 March 2015.
7 (Public) lCC-Ol/09-02/11-1011-Corr, 1 April 2015.
8 (Public) ICC-Ol/09-02/11-1012, 2 April 2015.
9 (Public) lCC-Ol/09-02/11-1 014, 15 April 2015.
10 (Public) ICC-Ol/09-02/11-1015, 24 April 2015.

,
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10. On 1 May 2015 the LRV filed 'Victims' submissions on the Prosecutor's
appeal against the "Decision on Prosecution's application for a finding of
non-compliance under Article 87(7) of the Statute:" ('Victims' submissions').

11. Subsequently 011 5 May 2015 the LRV filed Corrected Victims' Submissions'.

Ill. SUBMISSIONS

12. 'The Government of the Republic of Kenya submits that the Corrected Victims'
Submissions is untenable and misinformed since it fails to satisfy the
requirements for the Appeal's Chamber review of the Trial Chamber's
exercise of its discretionary power.

1. 'On the first ground of appeal: The Trial Chamber erred in law by not
automatically referring the Government to the Assembly of States Parties
('ASP'), after having made the requisite factual findings under Article
87(7)'

13. This relates to arguments made at paragraphs 13 to 20 of the Corrected
Victims'Submissions.

• •

14. As the Government of the Republic of Kenya had earlier pleaded in the
Response of the Government of the Republic of Kenya to 'Prosecution appeal
against the 'Decision on Prosecution's application for a finding of non-
compliance under Article 87(7) of the Statute" ( 'Government's Response to
Prosecu tion' s Appeal'), the decision of a Chamber to refer a State to the
Assembly of States Parties ('Assembly') pursuant to Article 87(7) of the Rome
Statute ('the Statute') is a discretionary one as established in the jurisprudence
of the Court particularly in the case of The Prosecutor v. Omar Hassan Ahmad
Al Bashir where Pre-Trial Chamber II issued 'Decision on the Cooperation of
the Federal Republic of Nigeria Regarding Omar Al-Bashir's Arrest and

11 (Public) ICC-0l/09-02/11-1019, 1 May 2015.
12 (Public) ICC-Ol/09-02/11-1013, 9 April 2015.
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Surrender to the Court'", In that decision, particularly at paragraph 13, the

Pre-Trial Chamber stated thus in regard to the discretionary power of the

Court to refer a State, in that case being the Republic of Nigeria, to the

Assembly pursuant to Article 87(7) of the Statute:

'13. The Chamber takes note of the above explanation provided by the

Nigerian authorities and, in light of its discretionary pol,\,er by virtue of article

87(7) of the Statute, considers that it is not warranted in the present

circumstances to refer the matter to the Assembly or State Parties and/or to the

Security Council.'

In particular, Article 87(7) of the Statute states as follows:

'7. Where a State Party fails to comply with a request to cooperate by the
Court contrary to the provisions of this Statute, thereby preventing the
Court from exercising its functions and powers under this Statute, the
Court may make a finding to that effect and refer the matter to the
Assembly of States Parties or, where the Security Council referred the
matter to the Court, to the Security Council.'

15. Moreover, as the Government of the Republic of Kenya had stated in its

Response, 'the power of the Appeals Chamber to interfere with the exercise of

the discretion of the Trial Chamber by exercising the power of review is

precise and limited to very few and particular circumstances, as demonstrated

by the law and jurisprudence of the Court. In particular, more recently the

Appeals Chamber in Re Lubanga Duilo" resta tcd this settled posi tion as

follows:

r 41. In respect of discretionary decisions, the Appeals Chamber has held in

relation to appeals raised pursuant to article 82 (1) of the Sta tu te:

•

"The Appeals Chamber will not interfere with the he-Trial Chamber's

exercise of discretion [... 1 merely because the Appeals Chamber. if it

had the power, might have made a different ruling. To do so would be

to usurp powers not conferred on it and to render nugatory powers

specifically vested in the Pro-Trial Chamber.
I

13 (Public) ICC-02/05-01/09-159, 5 September 2013.
14 The Prosecutor v. Thomas Lulranga Dvilo, (Public) ICC-Ol/04-01/06-3122, 1 December 2U14, pJra 41.
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... the Appeals Chamber will not interfere with the Pre-Trial

Chamber's exercise of discretion [... ], save where it is shown that that

determination was vitiated by an error of law, an error of fact, or a

procedural error, and then, only if the error materially affected the

determination. This means in effect that the Appeals Chamber will

interfere with a discretionary decision only under limited conditions.

The jurisprudence of other international tribunals as well as that of

domestic courts endorses this position ... '15

16. Similarly, as the Government of the Republic of Kenya had earlier pleaded in

its Response to the Prosecution's Appeal, the' Appeals Chamber focus in

review of the Trial Chamber's exercise of discretion is not in determining the

correctness of the Trial Chamber decision and ultimately supplanting the

decision of the Trial Chamber with what the Appeals Chamber believes

should have been the correct and proper decision, but rather it is to consider

"whether the Trial Chamber has correctly exercised its discretion in reaching

that decision". Precisely, the Appeals Chamber in reviewing the discreti0r.2ary

decision of the Trial Chamber ought to lean more on the process of arriving at

a decision rather than the outcome, the actual decision, irrespective of whether

the Appeals Chamber agrees with the decision, unless the decision "was so

unreasonable as to force the conclusion that the Trial Chamber failed to

exercise its discretion judiciously"."

• •

17. Thereby, the Corrected Victims' Submissions at paragraphs 13 to 20 are

invalid because they attack the decision of the Trial Chamber, which even if

the Appeals Chamber were to disagree with and be inclined to oppose, it

would not do so in the present case since the Appeals Chamber, as has been

demonstrated hereinabove, has no power to vacate a discretionary decision of

the Trial Chamber except on the establishment that the process of arriving at

the discretionary decision was erroneous and as such the decision arrived at

"was so unreasonable as to force the conclusion that the Trial Chamber failed

to exercise its discretion judiciously"'?

18. Moreover, paragraphs 13 to 16 of the Corrected Victims' Submissions

1; See note 12, para. 2.
1" See note n. para. 4.
17 [\HZI. 14.
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constitute a flawed reading of Article 87(7) of the Rome Statute ('the Statute')

and Regulation 109(4) of the Regulations of the Court. Article 87(7) of the

Statute states that the Court 'may' make a finding and 'refer the matter' to the

Assembly of States Parties ('the Assembly'). This means that the Court has

discretion to make a finding on the alleged non-compliance of a State, and

then Court will consider whether, based on the circumstances of the case. it is

appropriate to refer the matter of the non-complying State to the Assembly.

The Court is under no obligation whatsoever to act in a particular way as the

Corrected Victims' Submissions implies at paragraph 13 that once a finding

has been made then the Court is obliged to make a referral to the Assembly. If
that was the case then the relevant wording of Article 87(7) of the Statute

would have been ' ... the Court may make a finding to that effect and shall refer

the matter to the Assembly ... '

H. 'On the second ground of appeal: Assuming arguendo that the Trial

Chamber had discretion to deny the ASP referral, the Trial Chamber erred

in its exercise of such discretion

19. This relates to arguments made at paragraphs 21 to 61 of the Corrected

Victims' Submissions.

20. The Government of the Republic of Kenya submits that the arguments at

paragraphs 21 to 32 of the Corrected Victims' Submissions are misplaced since

they fail to demonstrate the error in the Trial Chamber's process of reaching

its Decision of 3 December 2014, which is a required demonstration where a

party seeks review of the Trial Chamber's exercise of its discretion.

21. In addition, the claim made out at paragraphs 22 to 32 of the Corrected

Victims' Submissions, that the Trial Chamber reneged on its promise alleged Iy

made in the 'Decision on Prosecution's applications for a [inding of non-

• compliance pursuant to Article 87(7) and for all adjournment of the
•

provisional trial date'" ('Decision of 31 March 2014'), that 'non-compliance

would be met with referral"? does not satisfy the requirements set out herein

above to merit the Appeals Chamber review of the exercise of the Trial

18 (Public) ICC-0l/09-02/11~908, 31 March 2014.
19 Corrected Victims' Submissions, para. 31.
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Chamber's discretion.

22. Moreover, contrary to the assertions in the Corrected Victims' Submissions,

particularly at paragraphs 33 to 35, that the Trial Chamber erred in the

exercise of its discretion by denying the referral of the matter to the Assembly

owing to non-exhaustion of judicial measures, the Government of the

Republic of Kenya submits that it was imperative for the Trial Chamber to

consider the non-exhaustion of judicial measures. This is because, Article 87(7)

referral is a measure of last resort which is applied when all else, starting with

exhaustion of all available judicial measures, has been effectively pursued and

tried but ultimately resulted in failure.

In this regard, the Trial Chamber correctly observed that judicial measures

may not have been exhausted owing to the 'Prosecution's dilatory conduct,

lack of flexibility in its pursuit of assistance and lack of demonstrable diligence

in pursuit of its requests, which prevented the Prosecution from exhausting all

judicial measures of cooperation'j". In particular, the Trial Chamber stated

thus:

'88.

• •

... As indicated above, the Chamber was dissatisfied by the
Prosecution's somewhat complaisant approach towards the
explanations provided by the Kenyan Government in relation to
certain of the eight categories of requested materials. It is especially so
with regard to the Company Records, which provide the basis for
requests for other materials. The Chamber considers that the approach
adopted by the Prosecution to the cooperation was, in some respects,
not reflective of a prosecutorial and investigative body effectively
seeking to obtain the requested materials. If the primary objective of
pursuing the cooperation request at this time was to actually obtain
the requested materials, the Chamber wou Id have expected to see a
greater degree of diligence, persistence and, where necessary,
flexibility on the part of the Prosecution. The Chamber does not accept
that the Prosecution has no independent means of taking such an
approach. It ought to be pursued both throughout the course of the
cooperation and when ultimately seeking to persuade the Chamber
that a finding under Article 87(7) of the Statute is warranted. In
summary, considering the overall interests of justice and integrity of
the proceedings, the Chamber does not consider that the requisite
burden has been met.?'

20 Government's Response to Prosecution's Appeal, p. 12.
21 Decision of3 December 2014, para. 88.
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23. Regarding paragraphs 36 and 37 Corrected Victims' Submissions, the

Government of the Republic of Kenya submits that these are pessimistic

speculations. The LRV has not furnished proof to establish that the

Government of the Republic of Kenya has received any request for assistance

from the Court and failed to cooperate with the Court, subsequent to the Trial

Chamber's 'Decision on Prosecution's application for a further adjournment'?
('Decision on Adjournment').

24. The Government of the Republic of Kenya further submits that paragraphs 3R

to 53 of the Corrected Victims' Submissions are misinformed as they fall to

demonstrate the pre-requisites, set out hereinabove at paragraphs 15 and 16,

for the Appeals Chamber review of a Trial Chamber's exercise of discretion.

25. Regarding paragraph 54 of the Corrected Victims' Submissions, the

Government of the Republic of Kenya takes concern with the LR'V's deliberate

biased paraphrasing of what the Trial Chamber stated in its Decision of 3

December 2014. In particular, concern arises over the following statement:

'54. The Chamber found that the Prosecution may continue investigations
conducted in the Kenya situation and potentially bring new charges. It
found that aspects of the Government's approach to cooperation
"might make the prospect of further cooperation less probable".

This unfortunate claim of the LRV of what the Trial Chamber apparently
stated is untrue and misleading owing to deceitful contextualisation. Actually,
the Trial Chamber stated as folIows:

'89.

•

-----------------
22 (Public) ICC-01l09-02111-981, 3 December 2014.

No. ICC-Ol/09-02/11

The Chamber is also of the view that a referral might, in principle, be
warranted when judicial measures have been exhausted. The Chamber
notes, in this regard, the disagreement between the Prosecution and
the Kenyan Government as to whether the cooperation is at <1

'deadlock'. As mentioned above, the Chamber has determined it
appropriate to take a decision on the Article 87(7) Application at this
stage as it considers that allowing a further adjournment would be
contrary to the interests of justice under the circumstances, rather than
because the Chamber finds there to be no possibility of further
cooperation. Therefore, in terms of the seriousness of the breach of
international obligations on the part of Kenyan Government, while the
Chamber noted above serious concerns regard ing certain aspects of
the Kenyan Government's approach to the cooperation, which misht
mnke the prospect affu.rther cooperation less probable [e1l1phnsis added], the
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Chamber is also not persuaded that the circumstances warrant referral
on the basis of exhaustion of judicial measures at this stage.

90. While the factors considered above do not excuse the conduct of the
Kenyan Government, they have influenced the Chamber in the'
exercise of its discretion under Article 87(7) of the Statute. The
Chamber emphasises that each application must be considered in its
own particular context and, for the reasons described above, the
Chamber does not consider it appropriate to make a referral of the
matter to the ASP on this occasion.'

Contrary to what the LRV claims, the Trial Chamber made the disputed

statement, as an 'observation' and not a 'finding'. An 'observation' and a

'finding' of the Court are not synonymous but rather different terminologies

with distinct legal effects.

26. Additionally, paragraph 59 is another instance of unfortunate and misleading

paraphrasing of the Trial Chamber's statement. In particular, paragraph 59 of

the Corrected Victims' Submissions in part reads as follows:

'59. The Trial Chamber at paragraph 83 of the Decision erroneously linked
the decision not to refer Kenya with its simultaneous decision denying any
further adjournment, which resulted in the withdrawal of charges against Mr
Kenyatta. This is a significant error constituting an abuse of discretion ...'

• •

27. At this juncture, the Government of the Republic of Kenya will properly set

out the context in which the Trial Chamber made reference to the Decision on

Adjournment. The Trial Chamber made reference to the Decision on

Adjournment in the process of demonstrating why a referral was

inappropriate in the circumstances of the case. The Trial Chamber made the

point that it would be flawed for one to assume that referrals to the Assembly

are made simply because that would be the next step subsequent to a Trial

Chamber making a finding of non-compliance. Instead, a referral to the

Assembly is aimed at further assisting the Court in its work of truth seeking

and pursuit of justice. In this regard, the Trial Chamber observed that' one of

the primary rationales for making such a finding and a referral might be to

further proceedings in the main case, by, for example, securing compliance

with the cooperation requests at issue.'23

28. However, the Trial Chamber considered the 'Prosecution's concession that the
-----------------

2) Decision of 3 December 2014, para. 82.
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evidence fell below the standard required for trial and that the possibility of

obtaining the necessary evidence, even if the Revised Request was to be fully

executed, is still nothing more [than] speculative'. The Trial Chamber was not..
persuaded that a referral to the Assembly would have facilitated a fair trial or

the interests of justice, and thereby did not find it appropriate to further and

unnecessarily prolong the proceedings.

29. In that connection, the Trial Chamber referred to the Decision (In

Adjournment and noted the Prosecu tion' s allega tion (If the Covernmen t of the

Republic of Kenya's non-compliance could not justify an indefinite

adjournment of proceedings, since this would not be right in the interests of

justice, in just the same way that a referral of the matter to the Assembly in a

situation where the Prosecution concedes that even if the Revised Request was

fully executed its evidentiary standard would not be improved, would be

contrary to the interests of justice and an unjustifiable prolongation of

proceedings in the matter.

30. Lastly, the Government of the Republic of Kenya takes exception to the

assertion at paragraph 69 of the Corrected Victims' Submissions which reads

in part thus:

'61. ... In light of this finding, it was an abuse of discretion to deny referral
on the ground that the material sought might not in itself be sufficient
to deliver a conviction. This, as the Prosecution has submitted, creates
an impossible threshold for any Article 87(7) application rclatiru; lo

State obstruction of access to evidence to succeed.'

In response to the LRV allegation that the Trial Chamber's decision not n'kr

the Government of the Republic of Kenya set an impossible threshold, the

Government reiterates its submissions in the Government's Response to

Prosecution's Appeal wherein the Government of the Republic of Kcnva

stated as follows:

'The Government of the Republic of Kenya submits that the 'threshold'

supposedly set by the Trial Chamber is a necessary safeguard to ensure

respect of the text of the treaty and it is also aimed at ensuring that the

Prosecution diligently discharges its obligations under the Rome Statute of

effectively and sufficiently investigating its case in the first place and only

resorting to State party cooperation for assistance, pursuant to Article 86 of
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the Rome Statute, in conducting the investigations and prosecutions of crimes

in the relevant case. This will ensure that the Prosecution does not transfer its

primary responsibility of investigating and prosecuting to a State Party, as it

has sought to do on the Republic of Kenya, by making requests for assistance

which are incapable of implementation as they offend the framework of

cooperation as set out in the Rome Statute and the national procedures of the

relevant State Party requested to execute the requests for assistance.'>

IV. RELIEF REQUESTED

31. In light of the foregoing submissions, the Government of the Republic of
Kenya respectfully requests that the Appeals Chamber to dismiss the
Corrected Victims' Submissions because they fail to demonstrate the essential
requirements for Appeals Chamber review of the Trial Chamber's exercise of
discretion.

Respectfully Submitted,

/

• •

Dated 14 May 2015

At Nairobi, Kenya

1,j Government's Response to Prosecution's Appeal, p. 11.
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