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1. The Defence for President Gbagbo (hereinafter Dh&nce”) hereby files the present
application pursuant to articles 12, 13 and 19%hef Rome Statute (“the Statute”), rules 58
and 59 of the Rules of Procedure and Evidence (Riées”) and regulation 24 of the

Regulations of the Court (“the Regulations of treu@”).

2. Inthe present application, the Defence will dentats that:
- the Republic of Cote d’lvoire lackscus standand accordingly cannot take part in
the confirmation hearing (11.A.);
- the “Observations de la République de Céte d’lvoirelauequéte en incompétence
de la Cour pénale internationale fondée sur leschrt12(3), 19(2), 21(3), 55 et 59
du Statut de Rome présentée par la défense duderégbbagbbare inadmissible
(I.B.).

. PROCEDURAL BACKGROUND

3. On 25 May 2012, the Defence for President Gbadbkd & challenge to the jurisdiction
of the International Criminal Court on the basisdfcles 12(3), 19(2), 21(3), 55 and 59 of
the Rome Statute.

4. On 11 June 2012, the Registry transmitted to thdigsaa “[Clommunication
transmitted by the Republic of Céte d’Ivoire’somprising two annexes, specifically a letter
dated 28 May 2012 from two French counsel, Messgn&td and Benoit (“Counsel”)hoth
claiming to represent the Republic of Céte d'lvoft®CI”),* and an e-mail dated 7 June
2012 purporting to confirm this representation agrent! Through this correspondence,

they sought to attend the confirmation hearingaassel for the RCI.

5. On 15 June 2012, Pre-Trial Chamber | issuedDgzision on the conduct of the
proceedings following the defence challenge to jthisdiction of the Court pursuant to
article 19 of the Rome Statuteyhereby it invited the Prosecution and the Offi¢ePablic
Counsel for Victims (hereinafter “OPCV”) to submititten observations on the jurisdiction
of the Court by 27 June 2012.

! [English translation: ICC-02/11-01/11-129-Corr-t&N
21CC-02/11-01/11-150.
%1CC-02/11-01/11-150-Anx1.
41CC-02/11-01/11-150-Anx2.
51CC-02/11-01/11-153.

No. ICC-02/11-01/11 3/16 25 June 2012



ICC-02/11-01/11-163-tENG  18-09-2012 4/16 RH PT

6. On 18 June 2012, Counsel filed their “Request &y Republic of Cbte d’lvoire to
submit observations on the challenge to the juriguh of the International Criminal Court
on the basis of articles 12(3), 19(2), 21(3), 59 &9 of the Rome Statute filed by the
Defence for President Gbagbb"That same day, they filed theObservations de la
République de Cote d’lvoire sur la requéte en ingérence de la Cour pénale internationale
fondée sur les article 12(3), 19(2), 21(3), 55 @b Statut de Rome présentée par la défense
du Président Gbaghid

1. DISCUSSION

7. First of all, the Defence notes that Counsel faitedsubmit any official agreement
which could serve to verify that they were cleadgd unequivocally “fRANSLATION]

appointed by President Alassane Ouattiras they claim. The Defence recalls that
according to article 2 of the Code of Professidbahduct for counsel, the term “agreement”

denotes an oral or writtdegal relationship.

8. The sole document advanced in support by Counsah isnheaded e-mail of 7 June
2012 signed by “Fodjo Kadjo Abo, magistrate andharit’® Mr Fodjo Kadjo Abo is,
according to the signature of this e-mail, “Direatd Cabinet for the Minister of Justice”. No
official document is furnished in support of thssartion. With the e-mail address expunged,
the only available information, save for the namd purported position of Mr Jodjo Kadjo
Abo, is a link to the following website: http://wwiedjo.net Yet, were the Bench to attempt

to enter the site, it would be warned as followRANSLATION] Warning: A problem has
been detected on this page. fodjo.net containscroa$ software. Your computer could be
infected by a virus if you access this site.” Tlbuousness of the “agreement” and doubts

as to its authorship render it formally defective.

9. The Defence notes furthermore that the ambit al sagreement” is unspecified. As
they put it in their e-mail, Counsel were purpolyetfl TRANSLATION] appointed by the State
of Cote d’lvoire to defend its interests before th&ernational Criminal Court, specifically

[sic] in the Gbagbo case”. Any vigilant reader wouldamsly question how the interests of

61CC-02/11-01/11-154-tENG.
71CC-02/11-01/11-156.

81CC-02/11-01/11-150-Anx1.
®1CC-02/11-01/11-150-Anx2.

No. ICC-02/11-01/11 4/16 25 June 2012



ICC-02/11-01/11-163-tENG 18-09-2012 5/16 RH PT

Cote d’lvoire are affected by proceedings aimed datermining individual criminal
responsibility. Moreover, the terms of referencéhef “agreement” are unspecified. Even had
that been the case, is there not a specific intgmueedure to follow? Uncertainty as to its

ambit renders the “agreement” formally defective.

10. Since this e-mail cannot be considered to constitutlegal relationship between
Counsel and their putative principal, the Defendensits that it is not an “agreement” within

the meaning of the founding instruments of the Cour

11. In this respect, the Defence considers it necegsamcall that when transmitting these
documents, the Registry stated that it had recei\mdfax a communication from the
Counsel representing the Republic de Coéte d'lvo[re.] The Registry received the
confirmation from the Ivorian authorities statifgettwo Counsel had been appointed by the
State of Cote d'Ivoire to represent its interestiote the International Criminal Courf The
Defence is disquieted at the Registry’s failureutadertake any verification and afford

consideration to the formal defects identified g Defence.

A. The Republic of Cbte d’lvoire lacks locus standi to attend the confirmation

hearing

12. In their letter of 28 May 2012, Counsel soughtrRANSLATION] the possibility for the
Republic of Céte d’lvoire to attend the confirmatidnearing”. Having referred to the
“[ TRANSLATION] desire to cooperate [on the part of their priaffipvith the International
Criminal Court for the purposes of prosecuting aseturing the conviction of the
perpetrators of and accomplices to the human rightdations committed since the
presidential election results were announced ore2ebhber 2012”, Counsel cite Alassane
Ouattara’s 14 December 2010 letter to the Presiolietite Court and the judicial cooperation
agreement between the RCI and the Prosecutor @ahet, “[TRANSLATION] the objective of
which was to facilitate their cooperation in retatito investigative missions undertaken on
Ivorian territory by the Prosecutor”, to argue thagufficiently close relationship between the
Court and the RCI exists to allow their attendaatthe hearing. Furthermore, they observe
that “[TRANSLATION] the eventsub judicetook place on the territory of the Ivorian Statel a

Mr Laurent Gbagbo, being of Ivorian nationality,asenable to incurring criminal liability

91cC-02/11-01/11-150, p. 3.
No. ICC-02/11-01/11 5/16 25 June 2012
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before the Court”. They conclude thatrRRNSLATION] [a]s such, Coéte d’lvoire enjoys the

status of State participating in the proceedings.”
1. The absence of a formal application

13. First, the Defence notes that:
- Counsel did not consider it necessary to fileoemfal application and that their
request by simple letter is hence vitiated by fdrdedect'? and
- the letter is devoid of any substantive legaliangnt.

2. The status of participating State

14. Counsel argue that the RCI has the status of Baateipating in the proceedings. Yet,
such status ought to have been substantiated bye#te and jurisprudence of the Court,

which, however, they would have great difficultyaiohieving.

15. Indeed, it is worth recalling that Muthaura et al the single judgeuled that “a State
becomes participant to the proceedings on admiiggibnly in particular instances where
the interests of a State are envisaged by the Colgtstatutory documents. By way of
example, the single judge cited the situation aoplated by article 19(2)(b) of the Statute,

wherein a State Party may contest the admissiluifity casé?

16. In Muthaura et al the single judge relied, firstly, on the applioatof the founding
instruments of the Court pure and simple (namedyféltt that States’ interests are defined by
article 19(2)(b) of the Statute), and secondly, tbe discretion vested in the bench,
empowering it to conduct proceedings effectiveld arpeditiously in order to safeguard the
right of the accused to be tried without undue ylélahich specifically includes limiting
participants in the proceedings to those stricthcassary). The solution endorsed in
Muthaura et almust, logically, find application in the proceegsnenvisioned by the Statute

and the Rules, in this instance the confirmaticarimng.

11CC-02/11-01/11-150-Anx1.

2 The Defence notes, for example, thaMuthaura et althe Republic of Kenya filed a formal application to
attend the confirmation hearingh{e Prosecutor v. Muthaura, Kenyatta and ARequest by the Government of
Kenya in respect of the Confirmation of ChargescPealings”, ICC-01/09-02/11-334, 16 September 2011).

3 The Prosecutor v. Muthaura et, &ecision on the “Request by the Government of Keény@spect of the
Confirmation of Charges ProceedingdCC-01/09-02/11-340, 20 September 2011, para. 11.

No. ICC-02/11-01/11 6/16 25 June 2012



ICC-02/11-01/11-163-tENG 18-09-2012 7/16 RH PT

17. Having failed to demonstrate or prove that in resmé the confirmation hearing the
RCI’s interests lie at stake within the meaninghaf basic texts of the Court, Counsel cannot
assert that the RCI enjoys the status of a Stateipating in the proceedings. Accordingly,

their request must be denied.

3. Theright to attend

18. Counsel further sought TRANSLATION] the possibility for the Republic of Cote
d’lvoire to attend the confirmation hearing”. Ifapted, such request would enable them,
inter alia, to attend closed sessions and potentially entfiem to access confidential

documents filed by the participants to the procegsli

19. In making such a far-reaching request, Counseledisp with any jurisprudential
reference or support; what is more, they fail tpaxd on the foundation of their position.
They merely mention the 14 December 2010 lettethéo President of the Court and the
judicial cooperation agreement between the RCI #red Court, further contending that
“[ TRANSLATION] the eventsub judicetook place on the territory of the Ivorian Statel aMr
Laurent Gbagbo, being of Ivorian nationality, is earable to incurring criminal liability

before the Court” — an unsubstantiated statemepbsition.

20. Even were Counsel to assert that the RCI does haviaterest — in the legal sense
consonant with the jurisprudence of the Court, aoidin the sense of political interest which
they argue — in participating in the proceedingssipective of its status (which it does not
enjoy since the RCI cannot be considered a Stattcipating in the proceedings), the

following points would have to be taken into acaoun

21. A close survey of the jurisprudence of the Coudveh that the Government of Kenya
twice sought leave to attend confirmation hearigsRuto et al* and Muthaura et af®

These two requests were denied by Pre-Trial Chathber

* The Prosecutor v. Ruto et @Request by the Government of Kenya in respecthef €onfirmation of
Charges Proceedings”, ICC-01/09-01/11-310, 1 Seper2011.

!5 The Prosecutor v. Muthaura et &Request by the Government of Kenya in respechef@onfirmation of
Charges Proceedings”, ICC-01/09-02/11-334, 16 Seipte 2011.
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22. In its first ruling, inRuto et al having recalled rule 122(1), which prescribes tiithe
Presiding Judge of the Champshall determine how the hearing is to be condufteff,
Pre-Trial Chamber Il observed that the Appeals Qyemhad heretofore ruled on the
admissibility challenge raised by the GovernmenKehya, and thus “no issue concerning
the Government of Kenya or brought by the lattethi® attention of this Chamber [wa]s
currently pending before the bench”. Hence, thgl8idudge found “that the Government of
Kenya has no procedural standing before the Chafobéine purpose of the confirmation of
charges hearing*

23. Naturally, the Chamber stated that it could onlyehauled otherwise in the event of a
sub judice“issue concerning the Government of Kenya or bhbugy the latter to the

attention of this Chamber”, which is not the caseeh

24. In the case at bar, the RCI has not raised anyematvaiting adjudication by the
Chamber. In accordance with the jurisprudenc®uio et althe RCI lackdocus standio

attend the confirmation hearing.

25. This jurisprudence was upheld and set forttMuthaura et alby the same Chamber.
Seized of a similar request and, having regardheojurisprudence establishedRuto et al,
the single judge denied the Government of Kenyecsiest.’

26. In particular, when Kenya argued that a certain Imemof matters remained pending as
regards possible assistance from the Court to Kenysuant to article 93(10), the Chamber
opined:

More importantly, the purpose of the confirmatioh aharges hearing is to consider, in
principle, the charges presented by the Proseagainst the suspecésmd not matters that
pertain to cooperation between States and the Coutf

27. The Defence notes that Counsel make referentey, alia, to a judicial cooperation
agreement between the RCI and the Office of thedeutor of the Court without employing

it as an explicit argument. Had they done so, teéeBce would recall that the jurisprudence

6 The Prosecutor v. Ruto et al, Decision on the “Resuby the Government of Kenya in respect of the
Confirmation of Charges ProceedirigfCC-01/09-01/11-313, 1 September 2011, pare. 7-

" The Prosecutor v. Muthaura et &ase No.Decision on the “Request by the Government of Kémyaspect

of the Confirmation of Charges Proceedityg€C-01/09-02/11-340, 20 September 2011.

'8 1dem,para. 6 [emphasis added].
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in Muthaura et alprecludes such an agreement being raised in supftbre right of the RCI

to attend the confirmation hearing.

28. Of further note is another argument raised by tleveBment of Kenya and also
rejected by the Chamber. Recalling that it washim process of “actively investigating the
suspects in the present case”, the Government afy&éevoked a “legitimate interest in
being present in the courtroom and to hear theeendd presented and submissions made by

all parties whether given publicly or confidentjalf®

29. The Chamber dismissed the argument, explaining“tietonal investigative activities
are conducted independently from the Court anddasethe national laws of the Republic
of Kenya. Accordingly, the pure assertion of thésence of national investigations cannot
justify per sethe presence of the Government of Kenya in thetomm, contrary to the
statutory documents providing for explicit instasiad# State participation in the proceedings
before the Court™

30. It is therefore manifest that the Pre-Trial CharsbbBave taken a very restrictive
approach vis-a-vis the possibility of States’ at@mce at confirmation hearings. This
jurisprudence is established and grounded in therland spirit of the founding instruments,
particularly as regards the nature of the confiromahearing. It also bears mentioning that
Counsel, unlike those of the Republic of Kenyaseano meaningful argument and do not
even care to demonstrate their assertions, andi@aRCl is not a State Party to the Rome
Statute.

31. In light of the arguments raised by the Defence, Bench will, perforce, draw the
conclusion that Counsel's request for the RCI terat the confirmation hearing must be
denied.

91dem,para. 12.
20 |dem,para. 6.
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B. The Observations of the Republic of Cote d’lvoire B inadmissible

1. Inadmissibility of the Observations

a) Requlation 24(3) makes no provision for the subioissof observations by the

Republic of Cote d’'lvoire

32. Having recalled on 18 June 2012, in their requestdave to submit observations, a
certain number of points raised by the Defencdsijurisdictional challenge, Counsel assert
— absent, yet again, any relevant jurisprudengt@rence — that the RCI ought to be able to
submit observations, since it “cannot idly standrbyhe face of such serious and groundless
accusations whereas, in the unlikely event thagelaecusations are upheld, these allegations
would have profound implications for the continoatiof the proceedings initiated against
Laurent Gbagbo before the Couft"Counsel state that the RCI “wishes to exerciseigtst
under regulation 24(3) of the Regulations of theut€do submit observations on the

challenge to jurisdiction filed by the Defence ehMay 2012” %

33. Regulation 24(3) of the Regulations of the Coueispribes:
Regulation 24 — Responses and replies

[--]
3. States participating in the proceedings mayditesponse to any document, subject
to any order of the Chamber.

34. In accordance with the aforecited jurisprudenckluthaura et akhat “a State becomes
participant to the proceedings on admissibiliigly in particular instances where the
interests of a State are envisaged by the Court'sagutory documents’, the Defence
would first recall that the RCI is not a State jgdpating in the proceedings.

35. Since the founding instruments of the Court makepnovision for the filing of
observations by a non-participating State and t6¢ dertainly has no “interests” within the

meaning of théiuthaura et ajjurisprudence, it may not participate in the pemiags.

21|CC-02/11-01/11-154-tENG, para. 9

2 |dem.

% The Prosecutor v. Muthaura et al, Decision on tiRetjuest by the Government of Kenya in respecteof th
Confirmation of Charges ProceedingdCC-01/09-02/11-340, 20 September 2011, para. 11.
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36. The filing of observations on jurisdiction by partants to the proceedings is
circumscribed by the provisions of article 19 ok tBtatute and its third paragraph in

particular, which alludes to rules 58 and 59 of udes.

37. As to the Prosecutor, rule 58(3) mandates: “TherCshall transmit a requegon
jurisdictior] to the Prosecutof...], and shall allow[the Prosecutdrto submit written
observations to the request or applicafior]”. Thus, in the case at bar, the Bench invited the

Prosecutor to present her observations, in accoedaith this rule?

38. As to the victims, the Chamber, acting pursuantatticle 19(3) and rule 59(3),
authorised them “to submit written observationstbe Challenge to jurisdiction within a
time period determined by the Chamb&rRule 59(3) applies to victims, insofar as it lays
down: “Those receiving the information, as providedin sub-rule Jof rule 59 may make
representation in writing to the competent Chanfibe}’. Rule 59(1) reads: “For the purpose
of article 19, paragraph 3, the Registrar shalbnmf the following of any question or
challenge of jurisdiction [...] which has arisen puast to article 19, paragraphs 1, 2 and 3:
[...] (b) The victims who have already communicated i Court in relation to that case

or their legal representatives.”

39. Neither article 19(3) nor rule 59 — the sole prais to allow the filing of observations

— are applicable to the intervention of a non-pgréiting State, such as the RCI.

40. In fact, article 19(3) provides: “In proceedingsthlwirespect to jurisdiction or
admissibility,those who have referred the situation under article 13 [...] may also submit
observations to the Court.” In this respect, théeDee recalls that the procedure provided for
by the second sentence of article 19(3) is apdkctaib all of the proceedings mentioned in

article 19, rather than solely those envisionethieyfirst sentence of article 19(%).

241CC-02/11-01/11-153, para. 6.

% |dem, para. 7.

% In the penultimate draft dfarticle 19, proposed by the Coordinator three days beforednelusion of the
Rome Conference, paragraphs 2 and 3 were comlspdtiat the final sentence concerning notificaipplied

unquestionably to applications by States, the amtyerson, and the Prosecutor without distinctidrere is

nothing in the Official Records of the Rome Confere to indicate that placement of the final sergeot
paragraph 3 in such a way as to imply that it ceabplies to that paragraph was anything but inadwért
Although the reference to participation by victiarsd those who have referred the situation undelet3 is

found in the provision dealing with ijgic] the Prosecutor, the Appeals Chamber seems toihgrpreted this

No. ICC-02/11-01/11 11/16 25 June 2012



ICC-02/11-01/11-163-tENG  18-09-2012 12/16 RH PT

41. Rule 59 elaborates on the provisions of article31@nd provides for the filing of
representations in writing, but only bytfhose who have referred a situation pursuant to

article 13".

42. The RCI did not refer the situation pursuant tacktl3. InMuthaura et al Pre-Trial
Chamber |l further stated that jurisdiction or adsihility proceedings could only be

instituted if the situation had been received by whreferral:

The language of article 19(3) of the Statute and 59(1)(a) of the Rules makes clear that
State shall be informed about an admissibility challengend provided with a summary of
its grounds only if the situation was received by @y of a State Party referralas opposed
to a proprio moturequest submitted by the Prosecutor in the presase¢. This approach
suggeststhat the drafters intended to exclude State Parties from proceedings a
scenario such as the onsub judice. Thus, the Republic of Kenya cannot be considesed a

participant in the instant proceedir[gs].27

43. The present state of affairs is analogous: thetsdn in Cote d’'lvoire was not referred
to the Court by a State Party (article 13(a)) @ tnited Nations Security Council (article
13(b)).

44. Furthermore, the RCI is not a State Party to then®&tatute. Therefore, the alleged
jurisdiction of the Court, which the Defence cotdgesvould fall under the head of article 12,
and its third paragraph in particular, not artit® In any event, the Prosecutor himself drew
those conclusions since in the “Document contaititeg Charges”, stating: “This [18 April
2003] Declaration authorizes the Court to exergisesdiction in accordance with Article
12(3) of the Rome Statuté®

45. The situation envisioned by article 12(3) fallswith the list set forth in article 13 and

is therefore not contemplated by that article. fentstill, it must be noted that article 19(3)
and rule 59(1)(a) refer only to article 13 and othier provisions, such as article 12(3) —
manifest proof that the drafters of the Statutended to exclude those States who entered a

declaration pursuant to article 12(3) from artit@proceedings.

as being applicable generally to any proceedingdeurarticle 19”. The International Criminal Court: A
Commentary on the Rome StatWélliam A. Schabas, Oxford University Press, 2000370).

2" The Prosecutor v. Muthaura et al, Decision on tiRetjuest by the Government of Kenya in respecteof th
Confirmation of Charges ProceedingdCC-01/09-02/11-340, 20 September 2011, pardetdiphasis added];
We note,obiter, that article 19 and hence rules 58 and 59 appth bo challenges to jurisdiction and the
admissibility of a case.

28 |CC-02/11-01/11-124-Red-Anx1, para. 16.

No. ICC-02/11-01/11 12/16 25 June 2012
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46. Accordingly, the Court’'s founding instruments dot radford a State in the RCI's
position — that is, where the jurisdiction of theutt ensues from article 12(3) alone — the

possibility of submitting observations on a jurigtnal challenge raised by the Defence.

47. Since neither article 19(3) nor rule 59 is applleab the instant case, and the RCI is
therefore not a “State participating in the prodegsl’ within the meaning of regulation
24(3), Counsel may not rely on this regulation wbrait their observations on the Defence
jurisdictional challenge.

b) The Chamber confined the submission of observatmiise Prosecutor and the OPCV

48. In its 15 June 2012 Decision, the Chamber recafiRdle 58 of the Rule$...] gives
discretion to the Chamber in taking the appropriagasures for the proper conduct of the
proceedings related to a challenge to jurisdictiatiereby inviting observations on the

Defence motion from the Prosecution and OPCV afone.

49. The Chamber therefore did not exercise the disoratonferred by rule 58(2) to invite
the RCI to participate in the proceedings. That prescribes:

When a Chamber receives a request or applicatieimgaa challenge or question concerning its
jurisdiction or the admissibility of a case in amtance with article 19, paragraph 2 of 3,] it
shall decide on the procedure to be followed ang take appropriate measures for the proper
conduct of the proceedings..]

50. Furthermore, the nature of this discretion wasifedar by Pre-Trial Chamber Il in
Muthaura et al:*[G]iven the language used in rule 58 of the RulesCim@mber is bestowed
with the necessary discretion to organize the modiceys related to an admissibility challenge

in @ manner that best suits the circumstancesabf particular case®

51. In light of this holding, the Defence moves Preal €hamber | to deny the Request for

leave of 18 June 2012 solely on account of thermssibility of said observations.

2. Counsel's failure to comply with procedure

291CC-02/11-01/11-153, para. 5, disposition.

% The Prosecutor v. Muthaura et, &ecision on the Conduct of the Proceedings Followtme Application of
the Government of Kenya Pursuant to Article 1%hef Rome StatutéCC-01/09-02/11-40, 4 April 2011, para.
8
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52. Not waiting for a determination of the Chamber ba submission of observations, on
that same day, 18 June 2012, Counsel filed Obsengabn the jurisdictional challenge,
thereby seeking to confront the Chamber and partiéh a fait accompli. These

“Observations” run to 26 pages and canvass therefpirisdictional challenge.

53. Yet, regulation 24(5) of the Regulations of the @aunakes clear: “Participants may
only reply to a response with the leave of the Obamp...]". This regulation applies by

analogy to the instant case.

54. Counsel’s request must be denied for failure topgmith this procedure. Above all,

such action shows disinterest in the Court’s ruling

55. InLubangathe Appeals Chamber denied the Prosecutor’s apiplicéor leave to reply
and made the following pointed observation in resjpé the Prosecutor’s incorporation of a

substantive reply into his application for leavettat effect:

The Appeals Chamber also notes that the contetiiteoProsecutor's Application for Leave to
Reply is of such a character as to in fact cortstitusubstantive reply to issues raised by the
Appellant. The Appeals Chamber disapproves of a practice of the filing of a substantive
reply prior to leave being granted by the Appeals Chamber, which in and of itself may also

give rise to the rejection of an application for leave. If a participant anticipates that the
Appeals Chamber might not be in a position to digpof such an application prior to the
expiration of the time limit for the filing of a p&y, the proper procedural avenue is to file,
together with the application for leave to reply, @pplication for the extension of the time
limit.

56. Counsel's decision to append substantive obsenstio their request for leave is,
according to the jurisprudence and common senseprehensible practice, as the Appeals
Chamber recalled above. Attempting to circumveatgioper procedural avenue provided by
the texts and thereby bypass the Chamber so asflicerice the ruling on leave is

unacceptable. InLubanga the Appeals Chamber “disapproved” of such practi€his

Chamber will undoubtedly reason by analogy and dégwecate the practice in this instance.

31 The Prosecutor v. Lubangdudgment on the appeal of Mr. Thomas Lubanga Dagainst the decision of
Pre-Trial Chamber | entitleiDécision sur la demande de mise en liberté pradsde Thomas Lubanga
Dyilo”, ICC-01/04-01/06-824, 13 February 2007, para.e88dhasis added].
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57. In this regard, the Defence is disturbed at thergoublication of the Observations in
the 22 to 25 June 2012 edition Io&léphant déchainés if they form part of the official

record>?

3. The need to expunge the Observations of the Republof Cbte d’lvoire from the

record of the case
58. Since the Observations ought never to have bee il would be desirable, should the
Chamber deny Counsel’s 18 June 2012 Request foe,lda direct the expunction of all
references to the Observations from the record.
FOR THESE REASONS, MAY IT PLEASE PRE-TRIAL CHAMBER 1 TO:

In the main:

- DENY Counsel's intervention as representatives of thd, R@sent any proof,

including a valid and formal agreement;

In the alternative:

- DENY Counsel’'s request to attend the confirmation hgarin

In the main:

- DENY their 18 June 2012 request to file observationginsadiction; and

- FIND that the Observations filed by Counsel also onut® 2012 are inadmissible;

And furthermore,

%2 Annex 1.
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- EXPUNGE from the record all references to the 18 June 2012
Observations.

[signed]

Emmanuel Altit

Lead Counsel for Mr Laurent Gbagbo

Dated this 25 June 2012
At The Hague, The Netherlands
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