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l. INTRODUCTION

1. Pursuant to regulation 24(5) of the Regulationgh&f Court, the Defence hereby
applies to Pre-Trial Chamber | for leave to replythe Prosecution responsand the
observations of the common legal representativwéaiims’ regarding the jurisdiction of the

Court.

2. The Defence reply is necessary because the Prosemd the Legal Representative
of Victims base their arguments on a misinterpi@tabf certain Defence arguments and
raise new questions of law; accordingly, grantimg Defence leave to reply would enable it
to address the most important of the new issues,ish those which could have a definite

impact on further proceedings.

1. PROCEDURAL BACKGROUND

3. On 24 May 2012, the Defence filed a challenge ¢éoQlourt’s jurisdiction on the basis
of articles 12(3), 19(2), 21(3), 55 and 59 of thenfe Statuté.

4. On 15 June 2012, Pre-Trial Chamber | issuedDkeision on the conduct of the
proceedings following the defence challenge to jthissdiction of the Court pursuant to
article 19 of the Rome Statiftén which it ruled that, for the proceedings relgtito the
jurisdiction of the Court, the Office of Public Qumel for Victims (“the OPCV”) could
represent those victims who had submitted apptinatio participate in the proceedings and
whose applications had not yet been assessed b@hhmber. Furthermore, the Pre-Trial
Chamber confined the intervention of the partiesl @articipants to providing written
observation and ordered the Prosecutor and the OPCV to fidér thbservations on the

Defence challenge no later than 27 June 2012.

5. That same day, the Republic of Cote d’lvoire filad application for leave to submit

observations on the challenge to the jurisdictibthe International Criminal Couft.

11CC-02/11-01/11-167.

2ICC-02/11-01/11-165.

31CC-02/11-01/11-129. Corrigendum filed on 29 May 2012 (ICC-02/11-01/11-129-Corr-tENG).
41CC-02/11-01/11-153.

51CC-02/11-01/11-153, p. 5.

6 JCC-02/11-01/11-153, para. 9.

71CC-02/11-01/11-153, p. 5.

8 ICC-02/11-01/11-154.
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6. On 18 June 2012, the OPCYV filed a “Request to acdesuments in relation to the
Defence Challenge to the Jurisdiction of the CSusteking access to all the confidential
documents annexed to the Defence challenge to that'€ jurisdiction. The Defence

responded on 21 June 2012, opposing the redfliest.

7. That same day, without having received authorisatibe Republic of Cote d’lvoire
filed “Observations de la République de Coéte d’lvoire laurequéte en incompétence de la
Cour pénale internationale fondée sur les artid@s(3), 19 (2), 21 (3), 55 et 59 du Statut de

Romé.?

8. On 25 June 2012, the Defence prayed the Chamlubsituss the requests of counsel
for the Republic of Cote d’lvoire to file obsenais on the jurisdiction of the International

Criminal Court'?

9. On 27 June 2012, the Prosecutor filed a respongbetdefence challenge to the
jurisdiction of the International Criminal Couft,and the OPCYV filed observations on the

Defence challenge on behalf of the victitfis.

1. APPLICABLE LAW

10. Regulation 24(5) of the Regulations of the Couates:

Participants may only reply to a response with ldave of the Chamber, unless otherwise
provided in these Regulations.
11.  Under regulation 34(c) of the Regulations of thau@oa reply shall be filed within

ten days of natification in accordance with regolat31 of the Regulations.

12.  Under regulation 33(1)(b) of the Regulations of @murt, the day of notification of a
document, decision or order shall not be countegahaisof the time limit. Regulation 33(1)(d)
provides that documents shall be filed with theiReg at the latest, on the first working day

of the Court following expiry of the time limit.

2 ICC-02/11-01/11-155.
10 JCC-02/11-01/11-160.
1 1CC-02/11-01/11-156.
12 JCC-02/11-01/11-163.
13 JCC-02/11-01/11-167-Conf.
14 1CC-02/11-01/11-165.
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13.  Under rule 58(2) of the Rules of Procedure and &wie, the Chamber “shall decide
on the procedure to be followed and may take ap@tpmeasures for the proper conduct of

the proceedings” for the purposes of an applicgtiarsuant to article 19 of the Statute.

14. A previous decision of the Court stipulated thavie may be granted to reply for a

variety of reasons, where good cause to grant leaske has been showh.

V. DI1SCUSSION

1. The groundsfor reply

15. These grounds pertain to the nature of the issaiesd and to their importance.

1.1 The nature of theissuesraised

16. The Defence notes that the observations of the eButi®n and the Legal
Representative of Victims raise new questions af l@quiring detailed analysis and
response’ The issues are the following: the effect of dexisiof the Chamber not taken in
accordance with the adversarial principle on théssguent proceedingsg{ompetenz-
KompetenZCourt jurisdiction to determine its own jurisdant]; the rules for interpreting
letters and declarations from States; the scopariéle 55 of the Statute; the scope of
article 59 of the Statute; the manner of deternginire burden of proof regarding the content
of correspondence between the Prosecutor and ahaathorities and the scope of article 59
of the Statute.

17. The Prosecutor's approach to these points, base@ onisinterpretation of the
Defence arguments, raises new questions which rbastaddressed by the Defence;

otherwise, the Prosecutor’s statements would besasd in a non-adversarial manner.

18. Moreover, the new questions raised by the Prosecagoa consequence of his
interpretation — or misinterpretation — of the Dwfe arguments complicate the matter by
harking back to complex issufsnotably general international law, which warrantttier

discussion.

15 JCC-01/05-01/08-294, para. 3.
16 JCC-01/04-01/07-3279, para. 11; ICC-02/05-03/09-261, para. 5.
171CC-01/04-01/06-173-tEN, p. 4.
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1.2  Theimportance of the issuesraised
1.2.1 Significant impact on the continuation of thal

19. As the Prosecutor has addressed a number of poiatsiovel and complex manner,
the issues raised need to be discussed becaudeimgsthem will be decisive for the

continuation of the trial®

20. In this respect, the Defence emphasises the witgloitance of the issue of
jurisdiction, which is far more than a mere proagatlstep. Indeed, the Chamber may find
that it lacks jurisdiction in the case of PresidgBbagbo. In light of the potential
consequences of the issue brought before the RakJmhamber on the continuation of the
proceedings and on whether a trial will be helé, Brefence submits that it is vital that it be
allowed to reply to the enumerated issues raiset ih the interests of justitethat the
Defence should be able to reply to these partiqubamts, which have the greatest bearing on

the resolution of the issue of the Court’s jurisidic.

21. A past decision irLubangawas taken “considering the potential impact of idsue
dealt with and the prosecution response on theinggwocess [...]%

22. It is worth noting that the Defence wishes to replyly to the most important
guestions, those which must necessarily be addtésswder to resolve the issue raised, and
not to all the questions raised in the responselseoProsecutor and the Legal Representative
of Victims, even though these responses exhibiedam lack of understanding of the

Defence arguments and/or a refusal to addressitie f

1.2.2 Protecting the rights of the Defence

23. Itis also important from the perspective of thghts of the Defence that the Defence
be allowed to reply. As the Accused may raise dlgas based on lack of jurisdiction only
once, as stipulated in article 19(4) of the Statiites vital that the Defence be allowed to
present in full its arguments regarding the isstssed by the Prosecutor and the Legal
Representative of Victims. In the event that theai@her declined to allow the trial to

continue, the Prosecutor would have the right déedopportunity to request the Chamber to

18 JCC-01/04-01/06-236, p. 2; ICC-01/04-01/10-61, p. 4.
19 JCC-02/05-03/09-147, para. 5
20 JCC-01/04-01/06-236.
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review its decision in light of new fact$lt is, therefore, essential that the Pre-Trial @har
allow the Defence to bring all relevant issuegdaitention before ruling on the challenge to
jurisdiction, in accordance with respect for thghts of the Defence, in particular its right to

have the last wort’

1.2.3 Beyond the instant case

24.  Furthermore, the Chamber’s decision, in particugarding the law applicable to
declarations made pursuant to article 12(3) of Skegtute, will reverberate far beyond the
instant case. The Chamber will, in fact, be thstfio rule on this issue. In light of the vital
importance of the matter to be addresSethe proceedings should be as exhaustive as
possible and the Defence should be able to exised&fully and precisely. The issue raised

is decisive, not only for the Defence, but alsotha institution as a whole.

1.2.4. The raisons d’étre for a reply

25.  Lastly, the Court’s own philosophy itself also snas a ground for granting leave to
reply. The clarifications which the Defence intetalpresent to the Court are consonant with
the philosophy of judicial proceedings which, indan to upholding the adversarial
principle, are dedicated to the ascertainmentetiiith, with the parties being servants to the
truth above and beyond their own individual intese$he dialectical tradition underpinning
modern reasoning, which is interwoven with and aietd by adversarial debate, with the
judges as its guarantors in the case of court paings, should lead the Chamber to grant the
Defence leave to reply in recognition of the faetttthe reply would enlighten the Chanf8er
and assist it to arrive at a better resolution hef tssue, by virtue of the more thorough

discussions which it would engender.

2. Theissuesto beraised in thereply

26. The Defence wishes to raise several issues irefily.r These issues will satisfy the

requirements relating to their nature, importamogact on the proceedings, etc.

21 Article 19(10) of the Statute.

2 JCC-01/04-01/06-T-29-FR, pp. 23-24; ICC-01/05-01/08-T-13-FRA, pp. 7-8. See also rules 140 and 141 of
the Rules.

2 JCC-01/04-01/07-1004-tENG, para. 3; ICC-01/04-01/10-61, p. 4.

2 JCC-02/11-01/11-164-Conf, para. 21.

%5 JCC-01/04-01/07-T-104-Red-ENG WT 18-02-2010, pp. 6-7.
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27. The Defence wishes to draw the Chamber’s atteritaime fact that, in light of the
misinterpretation of the Defence arguments by tlesétutor and the Legal Representative of
Victims and their propensity to shift the debateasoto evade responding directly to the
Defence arguments, it could raise further issudsvbll raise only the most important in
order to contribute to the expeditiousness andg¥eness of the proceedings. In seeking to
enlighten the bench to the greatest possible degreeDefence has confined itself to those
guestions of law which it considers essential teewrining the final outcome of the

proceedings.

21  Procedural history

28.  The reference to the procedural history by thedeftif the Prosecutor and the victims
raises a new question of law: the effect on thegedings of decisions taken by the Chamber

in the absence of any adversarial debate.

29.  For example, contrary to the submission of the &wo®r and the victims, the issue of
the validity of the 18 April 2003 declaration cah@dready have been determiftbecause

there has been no adversarial debate on the matter.

2.2  Kompetenz-Kompetenz

30. The Prosecutor raises a new question of law, whiak not discussed in the initial

request, concerning the precise powers of the Chanmbdetermining the legality of an

article 12(3) declaration, in particular as regasdsessing the capacity to act of the
declaration’s author. This article raises complegues with regard to the relationship
between the Court and general international lawl, the purview of the rule, recognised in
international law, that a court hE®mpetenz-Kompeterthat is, the capacity to determine its
own jurisdiction and, hence, the attendant powémsthe instant case, this means the
Chamber is indeed able, contrary to the Prosecut@ssertion, to assess whether
Mr Ouattara’s status vested him with the capadityepresent Céte d’lvoire on 14 December
2010, especially in light of the provisions of imtational law on the recognition of States
and, in the alternative, whether he was empowesethake commitments on behalf of his
country before the International Criminal Court.eThovelty of the issue, the fundamental
nature of the debate to which it gives rise andcamplexity justify, therefore, that the

Defence be granted leave to reply on this point.

26 [CC-02/11-01/11-165, para. 14; ICC-02/11-01/11-167-Conf, para. 15.
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2.3  Therulesfor theinterpretation of lettersand declarations from States

31. Similarly, the victims’ arguments on the applicalhlées for interpreting the 18 April
2003 declaratictf raise a complex question of law concerning thati@hship between the
ICC and general international law. As this quesi®ieing raised before the Court for the
first time under article 12(3), the Chamber’s deciswill certainly have an impact on other
cases. Moreover, the question of which law is @pplie to article 12(3) declarations will be
essential to determining the issue of jurisdictiorthe instant case. For these reasons, this
legal issue warrants detailed discussion in ordertlie Chamber to make an enlightened

decision.

24  The scope of article 55 of the Statute

32. The observations of the Office of the Prosecutat #re Legal Representative of
Victims on the scope of article 55 of the Statubtel dhe guarantees it provides for the
protection of persons being investigated raisenaldmental question of principle warranting

a reply by the Defence. If, as the Prosecutor raaisf he can never seek a person’s arrest as
part of a preliminary investigatidfi,the question arises as to which institution igeged by

the article in its prohibition of arbitrary detemti inhuman and degrading treatment and

torture.

25 The party to whom the burden of proof falls in determining the content of
cor respondence between the Prosecutor and national authorities

33. The Prosecutor’s response in regard to the isshe aooperation with the authorities
of Cote d’lvoire raises a new question of law peirtay to the burden of proof. The manner
in which a professional investigation is conducaed the provisions of the Rome Statlite

necessarily mean that the Prosecutor would havghsanformation specifically about the

situation of President Gbagbo. To enlighten thenalbexr in this debate prompted by the
Prosecutor, the Defence must argue this issue, hwhias not addressed in its initial
application, of the obligation incumbent upon thedecutor to prove — in accordance with
the letter and the spirit of the Statute — by pidong all appropriate evidence, that his

correspondence with the Ivorian authorities neventioned this matter.

27 ICC-02/11-01/11-165, paras. 15-35.
28 JCC-02/11-01/11-167-Conf, para. 32.
2 Article 53(1)(b) of the Statute.
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34.  Any other interpretation of the burden of proof Wwblace a disproportionate
obligation on the Defence, since the Defence dasshave access to the correspondence
between the Prosecutor and the authorities of Gbkeoire and the Prosecutor has

consistently refused to provide access 8 it.

26  Criteriafor terminating proceedings on the grounds of torture and ill-tr eatment

35. The Prosecutor’s misinterpretation of the test fghed by the jurisprudence in
Lubangaon the criteria for terminating proceedings watsaamDefence reply. Contrary to the
Prosecutor's assertioh,in cases of torture and inhuman and degradingneat, the test
does not require direct collaboration with an orgathe Court. By denying the substance of
the Lubangatest, the Prosecutor is seeking to avoid respditgitor his inaction in the face
of the extremely serious violations of the rightshee Accused which were committed before

his very eyes.

2.7  Scope of article 59 of the Statute

36. The Prosecutor’s analysis of the scope of artiBlefathe Statute raises a fundamental
question regarding the article’s ambit which watsaeply by the Defence. The Prosecutor is
denying the obligation incumbent upon national arities pursuant to article 59(2) of the
State to respect national law in carrying out t@gsfer process any importance or effect and,
thereby, any scope. By merely verifying the cowdisi governing the application of
article 59, whilst dismissing arguments based aaties of national law, the Prosecutor
renders meaningless this provision of the Romeuttatlear as it is. If the Chamber were to
follow his lead, the repercussions on the effectdss of the Court’s power of scrutiny would
be significant and the purpose of article 59’'s vangsence in the Statute would be called into
guestion. To what end might the Statute’s authergehincluded this article if they did not
intend the Chamber to have a genuine power of isgrand for there to be an effective
remedy in the event the provisions of the articerewiolated? If the Prosecutor’s reasoning
is followed, article 59 would be merely ornamentghis risk warrants a discussion of the

Prosecutor’s position by the Defence so that then@er may be fully enlightened.

3% E-mail correspondence between the Defence for President Gbagbo and the Prosecutor, 21 May and
25 June 2012.
31 ICC-02/11-01/11-167-Conf, para. 38.
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3. Time limits

37. According to thechapeauof regulation 34(c) of the Regulations of the Gptine

Chamber may set a time limit other than that predtitbr in regulation 3%

38.  Given the importance of the ongoing debate ondicion and the potential impact
of the new questions raised by the Prosecutor b@d ¢gal Representative of Victims, the
Defence prays the Chamber to grant it fifteen dayfie its reply and to order that the time

limit shall begin on the date of the decision gimgteave to reply?

39. Consequently, the Chamber is respectfully requestedrant President Gbagbo’s
defence team leave to reply to the “Prosecutiorp®ese to Defence motion for a declaration
on lack of jurisdiction of the Court based on Aei 12(3), 19(2), 21(3), 55 and 59 of the
Rome Statuteé* and the “Observations on behalf of victims regagdhe Defence Challenge
to the Jurisdiction of the Couff’no later than fifteen days from the decision granit leave

to reply.

FOR THESE REASONS, MAY IT PLEASE PRE-TRIAL CHAMBER | TO:

— Grant the Defence the right to reply to the “ProsecutR@sponse to Defence motion
for a declaration on lack of jurisdiction of the @Bbbased on Articles 12(3), 19(2),
21(3), 55 and 59 of the Rome Statute” and the “@lag®ns on behalf of victims
regarding the Defence Challenge to the Jurisdiafaihe Court”;

— Allow the Defence to file its reply no later than fiftedays from the decision

granting it leave to reply;
— Order that the reply shall be no longer than forty pages

[signed]

Emmanuel Altit
Lead Counsel for Mr Laurent Gbagbo
Dated this 6 July 2012 at The Hague, The Nethesland

% See, e.g., ICC-01/04-01/06-236, p. 4; ICC-01/04-01/10-61, para. 4.
% See, e.g., ICC-01/04-01/06-173, p. 4; ICC-01/04-01/06-359, p. 4.
% JCC-02/11-01/11-167-Conf.

3 JCC-02/11-01/11-165.
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