ICC-02/11-01/11-240-tENG  31-10-2012 1/44 NM PT OA2

Cour
Pénale v \Q\’
Internationale \Y@ V/
N\’

International S L
Criminal
Court

Original: French No.:ICC-02/11-01/11

Date:6 September 2012
THE APPEALS CHAMBER
Before : Judge Anita USacka, Presiding Judge

Judge Sang-Hyun Song

Judge Sanji Mmasenono Monageng
Judge Akua Kuenyehia

Judge Erkki Kouroula

SITUATION IN COTE D'IVOIRE
IN THE CASE OF
THE PROSECUTOR v. LAURENT GBAGBO

Public Document
With one confidential annex and one public annex

Document in support of the appeal against theDecision on the “Corrigendum of the
challenge to the jurisdiction of the International Criminal Court on the basis of articles
12(3), 19(2), 21(3), 55 and 59 of the Rome Statdiled by the Defence for President
Gbagbo™
(ICC-02/11-01/11-212)

Source: Defence Team for President Gbagbo

ICC-02/11-01/11 1/44 6 September 2012



ICC-02/11-01/11-240-tENG  31-10-2012 2/44 NM PT OA2

Document to be notified in accordance with regulation 31 of the Regulations of the Court to:

Office of the Prosecutor
Mr Luis Moreno-Ocampo, Prosecutor
Ms Fatou Bensouda, Deputy Prosecutor

Legal Representatives of the Victims
Ms Paolina Massidda
Ms Sarah Pellet

Unrepresented Victims

Office of Public Counsel for Victims

States” Representatives

REGISTRY

Counsel for the Defence

Mr Emmanuel Altit

Ms Agathe Bahi Baroan

Ms Natacha Fauveau Ivanovic

Legal Representatives of the Applicants

Unrepresented Applicants for
Participation/Reparations

Office of Public Counsel for the
Defence

Amicus Curiae

Registrar

Ms Silvana Arbia
Deputy Registrar

Mr Didier Daniel Preira

Victims and Witnesses Unit

Victims Participation and Reparations
Section

ICC-02/11-01/11 2/44

Counsel Support Section

Detention Section

Other

6 September 2012



ICC-02/11-01/11-240-tENG  31-10-2012 3/44 NM PT OA2

Preliminary comment on the classification of Annext

1. Annex 1 is classified as confidential, availabléyadin the parties, in accordance with
the provisions of Regulation B3 of the Rome Statute, since it refers itder partes

communications between the Prosecution and thenbefe

II. EACTS AND PROCEDURAL BACKGROUND

2.  Following the second round of presidential eletitreld on 28 November 2010, the
Constitutional Council proclaimed Laurent GbagbesRtent of the Republic of Céte d’'lvoire
on 3 December 2010he took the oath of office on 4 December Z04Ad took up his

functions as President of the Republic thereafter.

3. From 1 December 2010, despite not being in possesdithe election results, Alassane
Ouattara claimed during a press conference at titelldu Golf that President Gbagbo had

lost3

4. When the Defence sought to ascertain the histoth@fProsecutor’s relationship with

the lvorian authorities, the Prosecutor declinedetcponcf.

5. On 2 December 2012, the President of the Indeperitlentoral Commission, Youssef
Bakayoko, summoned the members of the Commissionder to take stock of the situation;
but he never joined them. Following insistent calnom the French and American
ambassadors, he went to tHétel du Golf alonewhere, to the surprise of most, including the
members of his Commission, he proclaimed Alassan&tt@ra President forthwith, without

the power or the right to do so and without anifieat results at his disposal.

6. Moments later, Alassane Ouattara appeared in tine saom before journalists as the

elected Presidefit.

11CC-02/11-01/11-129-Anx1.
21CC-02/11-01/11-129-Anx2.
3 Article entitled, ‘Conférence de presse du RHDP: Le candidat Ouattgpelle au respect du verdict
des urne’s [RHDP (Union of Houphouetists for Democracy andake) Press Conference: Candidate
Ouattara calls for voting results to be respectesllly Kadhofi, 1 December 2012. Available at:
http://www.avenue225.com/conference-de-presse-dip-th-candidat-ouattara-appelle-au-respect-du-
verdict-des-urnes
* Confidential Annex 1.
® Cote d'Ivoire: YVictoire annoncée mais contestée d'Alassane OwdtfAtassane Ouattara’s victory
g\nnounced, but contested], 3 December 2010, CIV-OIHE-1238.

Ibid.
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7. InJanuary 2011, armed rebel units took contrdhlebbo, a neighbourhood of Abidjan.

In mid-March 2011, rebel columns crossed the deatant line between the north, which had
been under rebel control since 19 September 20@Rthe south, which was under the control
of the legitimate authorities. The Ivorian army lwdtew without joining combat. In a matter
of days, rebel columns backed by UNOCI and Fremchek reached Abidjan, entering its
suburbs on 27 March 2011.

8. President Gbagbo had sought refuge in the presdeptlace in the Cocody

neighbourhood on 25 March 2011. This elderly maimaested by months of crisis, was to
endure a siege. His physician was on hand to ernkatée took the appropriate medicine to
treat his high blood pressure, amongst other cimmdit The President was joined by scores of
unarmed civilians, who took up abode in the palgaelens. It should be noted that families
of officials and staff, among them around twentyldren, stayed on the premises of the

palace.

9. From 1 to 4 April 2011, the palace came under bpter-gunship fire, which resumed
with greater intensity on 8 April. All official restance ended and Ivorian army troops ceased

all combat nationwide.

10. During the daytime of 10 April 2011, artillery aruklicopter-gunship fire further
intensified. Many of the palace occupants weree#illand the wounded were treated in very

difficult conditions in a makeshift infirmary sep inside the palace.

11. The situation in the palace accordingly worsenedoasl and medical supplies were
depleted; the wounded could not be treated in ategconditions, particularly since, with
every passing hour, the number of victims increadéedical staff had to contend with a
constant stream of people who had sustained woasda result of bombing or snipers
ensconced in the surrounding areas. Fatigue aedsstevels soared amongst those who

endured those grim hours.

12. During the night of 10 to 11 April, the bombing ¢iommed, with survivors attempting to
escape the bombs by fleeing from room to room. &t French special forces launched an

assault from the nearby embassy. They were sodacexpby groups of rebels, who entered

" See CIV-D15-0001-1311 (confidential).
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the palace. Before President Gbagbo’s eyes, mea Wwiked, and others, including his son

and physician, were beaten. He himself was huradidly the assailants.

13. Whilst President Gbagbo was taken to the Halel Golf, Alassane Ouattara’s
headquarters, the executions of his supportershaddeen captured continudt the Hotel

du Golf, President Gbagbo was subjected to theeatpressure.

14. On 13 April 2011, further to an agreement betwsenior French and UN officials,
President Gbagbo was transferred to Korhogo imtnth of the country and placed under the
guard of a rebel military leader, Martin KouakoufiEoMartin Kouakou Fofié is the subject
of United Nations Security Council sanctions fortan rights violations, including arbitrary
arrests, extra-judicial executions, sexual violepemetrated on women, imposition of forced

labour and recruitment of child soldi€rs.

15. The brutal arrest of President Gbagbo, hisntiete at the Hotel du Golf and transfer to
Korhogo are illegal: no proceedings were instituagdinst him, no arrest warrant was issued,

and no charges were levelled against him by anyguat authority.

16. This worn and traumatised man was incarcerated house belonging to one of
Guillaume Soro’s relatives and only let out on andfal of occasions in eight months.
President Gbagbo’s gaolers initially feigned thatwas being held at the presidential palace
in Korhogo, where he was only transferred for atemabf hours to meet former United
Nations Secretary-General, Kofi Annan, Desmond Tartd Mary Robinson in May 2011,
and the Special Representative of the United Nati®acretary-General for Coéte d’lvoire,
Young-Jin Choi. President Gbagbo was forced toepicbthat the conditions of his detention
were satisfactory. In fact, the visitors had batefy when the President was escorted back to

his place of detention under the guard of commaRd&é’s men.

17. On 4 May 2011, Alassane Ouattara was proclaiRredident of the Republic by the

same Constitutional Countilwhich had proclaimed Laurent Gbagbo President rinmths

8 See CIV-D15-0001-1311 (confidential).

® “Security Council committee concerning Cote d'hevissues list of individuals subject to measungsased
by resolution 1572 (2004)http://www.un.org/News/Press/docs/2006/sc8631.dot.h
191CC-02/11-01/11-129-Anx3-tENG.

ICC-02/11-01/11 5/44 6 September 2012



ICC-02/11-01/11-240-tENG  31-10-2012 6/44 NM PT OA2

earlier. Some members of the Constitutional Counegorted the threats that they had

received at the tim&

18. Throughout his detention, which lasted untilN@vember 2011, no arrest warrant or

detention order was issued against President Gbagbo

19. If such a warrant or order had been issued, it dbalve been against the law, since the
Ivorian Constitution and law provide for speciabpeedings in the event of legal action

against a former President of the RepuHic.

20. The only legal action taken by the Ivorian authesitwas the initiation of proceedings
against President Gbagbo on 18 August 2011 onahis bof articles 27, 29, 30, 110, 11, 225,
226, 227, 229, 313, 325, 327, 392, 395, 396 and@%he Criminal Code; these articles
target, inter alia, embezzlement, misappropriation of public fundpreading of false

allegations likely to reduce the strength of theency and collective pillagintj’

21. It should be noted that these proceedings wergateit in breach of Ivorian

constitutional and legal provisions.

22. An application for the termination of the proceaginand the release of President
Gbagbo relying on the violation of Ivorian condiibmal and legal provisions and on the
failure to respect the human rights of Laurent Gimagyas filed on 19 August 2011; it is still

pending'®

23. Even after 18 August 2011, at no time did any jiadiand administrative authorities of

Cote d’lvoire produce any instrument to justify thetention of President Gbagbo.

24. During this arbitrary detention, President Gbaglas & victim of daily ill-treatment and
acts of torture.

111CC-02/11-01/11-129-Conf-Anx4LIV-D15-0001-2423.

121CC-02/11-01/11-129-Corr-tENG, paras. 171-180.

131CC-02/11-01/11-129-Conf-Anx38.

14 Special proceedings against a President of thelbtiepsed CC-02/11-01/11-129-Corr-tENG, paras. 151-
158.

151CC-02/11-01/11-129-Conf-Anx5-tENG.
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25. Incarcerated in a room measuring three metres fi@g flunable to perform the slightest
exercise, unable even to walk outside of the hqusexly fed and, most importantly, deprived
of the medicine necessary to treat his medical itiong, President Gbagbo rapidly lost
strength® In just a few weeks, he was unrecognisable anblerta walk unassisted. Despite
his physician’s requests, his gaolers refuseddwige him with adequate treatment or to have

him examined in a clinical environment.

26. To this regime, intended to cause his physical emahtal exhaustion, was added
psychological pressure: during his eight-month wolt@, he was denied contact with
members of his family and his counsel, who werey aalble to visit him on very rare

occasions, after overcoming substantial hurdles.

27. The President’s health had so deteriorated thaprdimg to the few rare visitors, the
situation had become critical by October 2611These were “inhumane detention

conditions”*®

28. The physician appointed by the Defence shortlyrd@tesident Gbagbo’s arrival in The
Hagué?® stated in his report of 31 March 2012 that Presidebagbo’s detention conditions
“should be considered a form of ill-treatment asasss as physical abuse and even torture”.
He noted that: “[i]solation is known to be used'lboeak’ prisoners’z.O He added that the
worrying condition of President Gbagbo’s healththe result of treatment which “must be

regarded as ill-treatment and even tortidre”.

29. He claimed that the current poor state of Presi@ragbo’s health is the result of such

torture and is typical of “hospitalisation syndronié

30. He noted: “[tlhe present medical problems derivarfrthe inhuman conditions of his

detention.®

13 ICC-02/11-01/11-129-Conf-Anx6, ICC-02/11-01/11-1@8nf-Anx7-tENG.
Idem.
181CC-02/11-01/11-129-Conf-Anx6; ICC-02/11-01/11-1€8nf-Anx7-tENG.
9 The physician is highly qualified: see ICC-02/11/401-158-Conf-Exp-tENG, paras. 19-22.
291CC-02/11-01/11-129-Conf-Anx8.
2L |dem,point 7(a).
22|dem,point 7(b).
2 |dem,point 8(a).
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31. The political and judicial authorities of Cote dive 24 and senior UNOCI official&®

were apprised of this state of affaies was the Prosecutor of the International Criminal
Court, to whose attention the worrying state ofsRlent Gbagbo’s health was brought by his
counsel on several occasions, including on 28 @cteimd 13 November 2011, when the

President’s counsel wrote the following:

“[ TRANSLATION] As you know, President Laurent Gbagbo was dethwmighout a warrant from 11
April 2011 to 18 August 2011 and his rights haverheto this day, repeatedly breached. On 18
August 2011, he was charged with economic crimesthen basis of allegations by Ivorian
authorities. These charges meet neither the substanor the formal criteria established by
Ivorian law. Accordingly, President Gbagbo's deimmtfrom 11 April 2011 to this day is, in legal
terms, arbitrary. Moreover, as you are aware, e the mercy of his gaoler, commander Fofié, a
warlord whose conduct prior to, during and follogitme electoral crisis is the subject of a number
of investigations. Commander Fofié decides arbifrawho can and cannot visit President
Gbagbo, including his counsel. Commander Fofié kguabitrarily decides on the detention
conditions of President Gbagbo, who is prohibitednf leaving the house where he is
incarcerated. After seven months of living in sucbnditions, President Gbagbo is in an
alarmingly weak mental and physical state. Hisaditi is exacerbated by the fact that he is
prohibited from communicating with the outside vadrl

and requested that he require

“[ TRANSLATION] the authorities of Cote d’lvoire to punish thossponsible for these repeated
violations of the legal and constitutional provissoof Cote d’lvoire and of the provisions of
international agreements to which Céte d’lvoira igarty; [...]",

further requesting him to warn

“[ TRANSLATION] the Ivorian authorities that [he] would hold themesponsible for any
deterioration in President Gbagbo’s health”.

32. They noted that the Prosecutor’s “failure to dothimg to put an end to this intolerable
abuse [would] be perceived as a deliberate attempthis] part to conceal the breach of
President Gbagbo's rights and his arbitrary deteffi® It should be noted that there is no
indication that either Ivorian officials or the IG&osecutor have, at any point, taken steps to
end these very grave breaches of President Gbagbpbts. Having submitted the application
for a warrant of arrest against President Gbagbth@oPre-Trial Chamber on 25 October
2011, it was for the Prosecutor to gather all teeessary information and take appropriate
steps.

241CC-02/11-01/11-129-Conf-Anx25 to ICC-02/11-01/1291Conf-Anx36.
251CC-02/11-01/11-129-Conf-Anx9, ICC-02/11-01/11-1C8nf-Anx10.
26 |CC-02/11-01/11-129-Conf-Anx11-tENG, ICC-02/11-01/129-Conf-Anx12-tENG.
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33. On Friday 25 November 2011, President Gbagbo’s ssluwere informed that the
Investigating Judge would be travelling to Korhdpe following Monday, 28 November, to

interview their client in the context of the prode®s initiated on 18 August 2011.

34. Despite their difficulty in securing an affordabieeans of transportation to Korhogo
(situated around ten hours’ drive away) at suclrtsiatice, counsel arrived in time to assist
President Gbagbd.

35. The interview had barely begun when it was postddoethe next day, 29 November.
That day, without prior notice, President Gbaghmisinsel were taken to a room where the
Indictments Chamber of Abidjan was in session, iggathered in secret to rule on President
Gbagbo’s transfer to the ICC.

36. It should be emphasised that, although the Ivopimges informed counsel that they
had just received the warrant of arrest and thaasifor transfer, the transfer had in fact been
painstakingly planned. With the assistance of UNCQG¢ judges, registrars, administrative
staff and security guards had been secretly tratesphédrom Abidjan to Korhogo the previous
Saturday, 26 November 2011. The transportation besh planned in the preceding days,
prior to Pre-Trial Chamber III's decision of 23 Neaber 2011, authorising the Prosecutor to

issue a warrant of arrest against President Gb&gbo.

37. Moreover, this operation was preceded by a medigtgveen Alassane Ouattara and

Prosecutor Ocamp@.
38. The purpose of the operation was to catch Presf@dbagbo’s counsel off guard.

39. Their requests — in accordance with Ivorian law pastpone the hearing by a few days

to afford them time to organise themselves andgreep defence were reject®d.

271CC-02/11-01/11-129-Conf-Anx13-tENG.

81CC-02/11-01/11-1.

2 L’Express Vincent Hugueux, Discréte rencontre Ouattara-Ocampo a Pafi®uattara and Ocampo’s
discreet Paris meeting], 27 November 2011; avalabhttp://www.lexpress.fr/actualite/monde/discrete-
rencontre-ouattara-ocampo-a-paris_1055445.html

%91CC-02/11-01/11-129-Conf-Anx13-tENG.
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40. Similarly, their requests to file a brief identifig the legal arguments that could serve as
the basis to challenge the transfer were alsotezjét

41. Reduced to silence, the Defence was compelledendia travesty of a hearifig.

42. It is apparent from the documents provided to tlefeDce on 2 December 2011 that
during the hearing, supporters of the operation ewer constant contact with ICC

representative¥

43. During the hearing, commander Fofié’s men, heaaiiyned and looking threatening,
guarded the judgés.

44. It was commander Fofié himself who compelled thiecheto end the hearing and make

a ruling®®

45. At the end of the hearing, the bench assured cowrsk President Gbagbo that he
would be returned to his place of detention and tieawould be able to appeal against the

transfer in the coming days.

46. In reality, President Gbagbo was taken directlyrfrthe Korhogo courthouse to the
airport. Thus he arrived in Rotterdam the followingrning, without even a change of
clothes.

47. This exhausted man, in parlous health, was tramsfeo the ICC during the night of
29 to 30 November 2011. Upon arrival, he underveecertain number of superficial medical
examinations. Owing to his weakened state, hisialniappearance was postponed to

5 December 201% At this point President Gbagbo was unable to moaided and to stand

up.

%L |bid.
32 |bid.
% 1CC-02/11-01/11-129-Anx1 ICC-02/11-01/11-129-Anx3-tENG, ICC-02/11-01/11-1@8nf-Anx4, ICC-
02/11-01/11-129-Conf-Anx5-tENG, ICC-02/11-01/11-1@8nf-Anx12-tENG ICC-02/11-01/11-12; ICC-
02/11-01/11-84.
31CC-02/11-01/11-129-Conf-Anx13-tENG.
35 H
Ibid.
% 1CC-02/11-01/11-129-Conf-Anxgoint 3(c).
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48. On Monday 5 December 2011, President Gbagbo meaxidirki appearance, during
which Pre-Trial Chamber Ill scheduled the confirimathearing for 18 June 2012.

49. Despite decent conditions at the ICC prison and icaédattention, the health of
President Gbagbo continued to be of great condeaned with the inertia of the medical

service in the detention centre, his defence teaiet] a physician to assess his health.

50. On 27 April 2012, the Defence filed an applicatimm President Gbagbo’s interim
releasé® founded in part on the state of President Gbagjeesth.

51. On 24 May 2012, the Defence filed a challenge tojthisdiction of the International
Criminal Court founded on articles 12(3), 19(2)(®155 and 59 of the Rome Stattite.

52. On 15 June 2012, the Pre-Trial Chamber | renderddcgsion on the “conduct of the
proceedings following the defence challenge tguhiediction of the Court pursuant to article
19 of the Rome Statute”, also inviting the Prosecuaind the Office of Public Counsel for
Victims (OPCV) to file their observations no latean 27 June 201%.

53. On 18 June 2012, without the Chamber’s |€dviawyers for the Republic of Cote
d’lvoire filed the ‘Observations de la République de Coéte d’lvoire kurrequéte en
incompétence de la Cour pénale internationale fenslé les article 12(3), 19(2), 21(3), 55 et
59 du Statut de Rome présentée par la Defence ékident Gbaghio*

54. That same day, the OPCYV filed an application fareas to the confidential annexes of
the Defence’s challenge to jurisdicti&hThe Defence filed its opposition to the applicatio
on 21 June 2012

55. On 19 June 2012, the Defence moved Trial Chamber drder additional medical

examinations for President Gbaglo.

3" The Prosecutor v. Laurent GbagtRre-Trial Chamber Ill, first appearance, 5 DecenftD11.
%81CC-02/11-01/11-105.

391CC-02/11-01/11-129. A corrigendum was filed on\28y 2012, ICC-02/11-01/11-129-Corr-tENG.
(“challenge to jurisdiction”).

%01CcC-02/11-01/11-153.

“11CC-02/11-01/11-154-tENG.

421CC-02/11-01/11-156-tENG.

431CC-02/11-01/11-155.

441CC-02/11-01/11-160.

451CC-02/11-01/11-158-tENG.
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56. On 25 June 2012, the Defence filed a motion arguivad the observations of the

lawyers for the Republic of Céte d’Ivoire were ingigsible?®

57. On 26 June 2012, the single judge granted the Defemotion, appointing three
experts’ The experts filed their report on 19 July 2012

58. On 27 June 2012, the Prosecutor filed a responsthg¢oDefence’s challenge to

jurisdiction® The OPCV also filed observations on the challengarisdiction®

59. On 6 July 2012, the Defence moved Pre-Trial Chanifer authorisation to reply to
the observations of the Prosecutor and the OPQ®h 10 July, the Prosecutor responded,

opposing the Defence’s motich.

60. On 26 July 2012, recalling the cruciality of theegtion as to whether a prosecuted
person was fit to stand trial and to mount an éffecand efficient defence, the single judge
decided to grant the parties the “opportunity tdrsii their observations on the Expert
Reports and on the subsequent approach beforermeg@dedecision on Mr Gbagbo’s fithess

to participate in the proceedings against hifh”.

61. On 2 August 2012, the single judge postponed tmdirooation hearing until the issue

of President Gbagho'’s fitness to stand trial i®ives=i>* The single judge further ordered the
Prosecution to file by 13 August 2012 any obseovetiit might have regarding the expert
reports and the subsequent procedure to be followbst ordering the Defence to file

observations no later than 21 August 271.2.

“61CC-02/11-01/11-163-tENG. See, in particular, paG2-57.
47 1CC-02/11-01/11-164-Conf-tENG, p. 13.
“8|CC-02/11-01/11-190-Conf-Exp-Anx1-tENG; ICC-02/01/11-190-Conf-Exp-Anx2; ICC-02/11-01/11-190-
Conf-Exp-Anx3-tENG.

491CC-02/11-01/11-167-Conf.

%01CcC-02/11-01/11-165.

511CC-02/11-01/11-174-tENG.

521CC-02/11-01/11-175.

%3 |CC-02/11-01/11-196-Conf-tENG, para. 9.

¥ |CC-02/11-01/11-201, para. 16.

%5 |CC-02/11-01/11-201, para. 16.
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62. On 15 August 2012, Pre-Trial Chamber | issued a@sdetdenying the Defence request
for leave to reply, accepting to entertain the olmsgons of the Republic of Cote d’lvoire and

rejecting the Defence’s challenge to jurisdictiér24 May 2012°

63. The Prosecution filed its observations on the expedical reports and the procedure
to be followed on 16 August 20£2.

64. On 21 August 2012, the Defence filed an appeal natjghe Pre-Trial Chamber’s

decision on the Court’s jurisdictiofi.

65. The common legal representative fileddservations on the legal principles applicable to
the determination of a suspect's fitneSssn 23 August 2012.

66. On 23 August 2012, the Appeals Chamber appointddelénita USacka as presiding
judge in the matter of the Defence appeal agalmstPre-Trial Chamber’s decision on the

court’s jurisdiction®

67. The Defence filed observations on the health osiHemt Gbagbo, his fitness to stand

trial and the subsequent proceedings on 4 Septepief”
68. On 31 August 2012 the Appeals Chamber issued tleniag directions:

i. The victims who were allowed to file observationsidg the proceedings before the
Pre-Trial Chamber pursuant to article 19 of the Roftatute could submit
observations on Mr Gbagbo’'s document in supporttref appeal and on the

Prosecutor’s response no later than 5 October 2012;

ii. Céte d’lvoire was invited, pursuant to rule 103(&) the Rules, to submit
observations on the Defence’s document in supgots appeal and the Prosecutor’s

response no later than 28 September 2012;

%61CC-02/11-01/11-212.

571CC-02/11-01/11-214-Conf, seerrigendum CC-02/11-01/11-214-Conf-Corr.
%81CC-02/11-01/11-225-tENG.

%1CC-02/11-01/11-228.

801CC-02/11-01/11-226 OA2.

511CC-02/11-01/11-239-Conf.
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iii. The Defence and the Prosecutor could respond tafdrementioned observations
no later than 12 October 20§2.

l. DISCUSSION

Introduction: the principle of legality at the heart of the appeal

69. In limine, the Defence wishes to emphasise the crucial ssatiestake in the present
appeal. A great deal more than procedural mattelsgal arguments, the issues raised go to
the heart of all international criminal proceedinrgshe principle of legality without which
there can be no legitimate exercise of judicialctions. It is the indissociable corollary of
liberty in that any restriction of liberty must lpestified and proportionate. This principle
therefore protects individuals from the possibleesses of institutions which govern their

conduct.

70. Thus, if a court oversteps its jurisdiction, itrinfes this principle of legality. This is

the central issue at stake in the appeal agaiestdbpe of the article 12(3) declaration.

71. Moreover, whilst justice may be blind, it cannottdend to injustice itself. This is the
central issue at stake in the appeal concerningytiee violations of the Accused’s human

dignity.

72. Yet, as will be demonstrated hereinafter in the ebeé’s analysis, the Pre-Trial
Chamber did not correctly apprehend the importaotdéhese fundamental issues, even

though they were highlighted in the Defence’s @ralke to jurisdiction.

Grounds of the appeal
73. The Defence will advance the following groundstinsubsequent analysis:
1) Grounds pertaining to the observations of Coteailrt

e Ground 1: the Pre-Trial Chamber erred in law in grantingteC@’lvoire’s

application to file observations.

521CC-02/11-01/11-236 OA2.
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* Ground 2: the Pre-Trial Chamber erred in law in failing determine that
application in a separate decision, thereby damgivhe Defence of the right
to appeal the decision or to file a response.

2) Grounds pertaining to article 12(3) of the Romd&éa

» Ground 3: the Pre-Trial Chamber erred in law in adjudging 18 April 2003
declaration in light of the “situation at hand”.

» Ground 4: the Pre-Trial Chamber erred in law in not corisguhe 18 April
2003 declaration as a unilateral act of the Sta@dte d’lvoire.

* Ground 5: the Pre-Trial Chamber erred in law by drawing atosions from
the existence of the documents signed by Alassarst&®a on 14 December
2010 and 3 May 2011 without first ruling on theigél nature.

3) Grounds pertaining to article 55 of the Rome Seatut

» Ground 6: the Pre-Trial Chamber erred in law as to the rafgplication of
article 55(1) of the Statute.

4) Grounds pertaining to article 59(2) of the Rome8éa

* Ground 7: the Pre-Trial Chamber erred in law as to the ambthe Court’s
oversight over compliance with article 59(2) by ttagional authorities.

» Ground 8: the Pre-Trial Chamber manifestly erred in factfaying to find
that article 59(2) had been violated during thecpdure of surrender to the
Court.

5) Grounds pertaining to the challenge to jurisdictimm grave violations of the
Accused’s rights:

 Ground 9: the Pre-Trial Chamber erred in law by recharasitey the
Defence’s application as an abuse of process claim.

e Ground 10: the Chamber erred in law as to the conditionsesgary to a

finding of lack of jurisdiction

1. Grounds pertaining to the observations of Cote d’lwire

74. On 18 June 2012, Cébte d'lvoire filed an applicatifor authorisation to file
observations on the Defence jurisdiction mofidhat same day, without waiting for the

Pre-Trial Chamber’s authorisation, even thougl ihdispensable in the matter at hand, Cote

531CC-02/11-01/11-154-tENG.
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d'lvoire filed its observations on the moti6h.On 25 June 2012, the Defence filed an
application contesting Cote d'lvoire’s right toefibbservation®’ In the impugned decision,

the Pre-Trial Chamber accepted to take accourtteobbservations of Céte d’Ivoif@.

75. The Defence maintains that the Pre-Trial Chambeedein law in granting Cote
d’lvoire’s application to file observations (Grourid. Moreover, as to form, the Pre-Trial
Chamber erred in law in not determining this amilan in a separate decision, thereby

depriving the Defence on the right to appeal thasilen or to file a response (Ground 2).

1.1. Ground 1: the Pre-Trial Chamber erred in law by granting Céte d’lvoire’s
application to file observations

76. In the motion wherein it argued the inadmissibitifythe application of Céte d'lvoir¥,

the Defence emphasises the absence of legal loashefapplication. Regulation 24(3) of the
Regulations of the Court provides: “States paréitiimy in the proceedings may file a
response to any document, subject to any ordeneofChamber”. However, Céte d’lvoire is
not a State participating in the instant proceesliagd neither the Statute nor the Rules of

Procedure and Evidence provide that it may be densd as such.

77. Thus, rule 59 of the Rules of Procedure and Evidendich governs participation in
proceedings relating to challenges to jurisdictioer article 19 of the Statute, states very
clearly who can participate in proceedings:

(a) those who have referred a situation pursuant toleut3;

(b) The victims who have already communicated withGloart in relation to that case or their legal

representatives.
However, Cote d’lvoire falls under neither of these categories as it has not referred a
situation to the Court in accordance with artick the instant case having been triggered by
the proprio motu opening of an investigation by the Prosecutor. édwer, in similar
circumstances in the Kenya situation, Pre-Triali@ber Il held, in light of the provisions of
article 19 and rule 59 that

the drafters intended to exclude State Parties fpomseedings in a scenario such as the one sub
judice. Thus, the Republic of Kenya cannot be aer@d as a participant in the instant
proceeding$®

541CC-02/11-01/11-156-tENG.
81CC-02/11-01/11-163-tENG.
€ 1CC-02/11-01/11-212, para. 23.
571CC-02/11-01/11-163-tENG.
%8 |CC-01/09-02/11-340, para. 11.
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This finding appears wholly consonant with the pressituation and therefore there is no

reason to hold that Cote d’lvoire is a State pgdiing in the proceedings.

78. By merely referring to its power to determine theogedure to be followed in
accordance with rule 58(3y,the Pre-Trial Chamber fails to address any ofeteguments.
The discretion accorded to the Pre-Trial Chambethiy/rule does not authorise it to vest a
State with the status of participant in proceedimg&xpress violation of rule 59 of the Rules
of Procedure and Evidence which is as binding @njtliges as the StatufeThere was
therefore no legal basis for the Pre-Trial Chanbdgcision to authorise Cote d’lvoire to file
observations and the Appeals Chamber should withdinégs authorisation on that ground.

The Pre-Trial Chamber therefore erred in law, thenoiding the entirety of its decision.

1.2. Ground 2: the Pre-Trial Chamber erred in law in not determining that
application in a separate decision, thereby deprivig the Defence of the right to
appeal the decision or to file a response

79. The practice at the ICC appears to be that apitsito file observations are dealt with
in separate decisiod5.By not following the practice, the Chamber bypds#iee normal

procedure.

80. In fact, by reserving its determination of the ssund setting it out only in the decision
on the substantive issue of jurisdiction, the PriedTChamber deprived the Defence of the
procedural safeguards provided in the applicab&#raments. Thus, the Defence was first
denied the opportunity to appeal against the datisas it might have sought to do under

article 82(1) of the Statute. It was not able tbrsit its arguments.

81. The Defence wishes to emphasise that althoughaibles to lodge an appeal against the
decision on jurisdiction herein, this is only atgdrremedy for the violation of its procedural
rights. The essence of an appeal is to be ablbatlecige a decision in order to highlight its
adverse effects. However, by granting Coéte d’lveirgpplication and immediately taking

account of its observations, the Pre-Trial Chamhegated the purpose of the appellate

691CC-02/11-01/11-212, para. 22.

" Rome Statute, article 21(1)(a).

™ See, for example, ICC-02/04-01/05-333; ICC-01/0838-401; ICC-01/05-01/08-504; ICC-01/09-35; ICC-
02/11-01/11-50; ICC-01/04-01/07-2823-tENG; ICC-@HM/11-84; 1CC-01/09-02/11-87; ICC-01/04-01/06-
1289 OA 11; ICC-01/09-01/11-49.
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proceedings, for, even if the Appeals Chamber wefad for the Defence, it could not direct

the Pre-Trial Chamber to “forget” the observatioh€o6te d’'lvoire.

82. Nonetheless, the intervention of the Appeals Charohehis point is primordial. Over
and beyond its procedural aspect, this issue go#setrespect in which the Court is held. In
acting as it did, the Pre-Trial Chamber impliciégdorsed the “power play” by Cote d’lvoire,
which did not have the right to participate in theceedings according to the Court’s
instruments. The Appeals Chamber itself has ruled:

The Applicant is neither a party nor a participémithe proceedings, and unless the Single

Judge grants leave to participate in the proceesdiilg accordance with rule 103(1) of the

Rules, the Applicant has no procedural standingsubmit any observations [..] to the

Chamber. [...] the “submission of substantive obsiona is only permissible after a Chamber
has decided to invite or grant leave to do $o”.

83. In any event, Cote d’lvoire should have waitedtfer bench’s permission before filing

its observations.

84. In the instant case, the Pre-Trial Chamber was lan@bdo so because Cote d’lvoire
had already filed its observations. If this had ooturred, a decision on whether Cbte
d’lvoire could file observations should have beendered in the first instance; the decision
should have been rendered beforehand to enabledd@bére actually to file its observations,

which would have afforded the Defence the oppotyutd appeal or respond. The Appeals
Chamber should not validate Co6te d’lvoire’s circemtion of the procedure, which is a
procedural error by that State. The Pre-Trial Chemntherefore committed an error of law
which voids its decision, since the decision wasdezed having regard to improperly

submitted observations by Céte d’lvoire.

2. Grounds pertaining to article 12(3)

85. The Defence is advancing three grounds pertainmgthe Pre-Trial Chamber’s

treatment of article 12(3) declarations: erroneptesking into account the “situation at hand”
(Ground 3), erroneously construing the 18 April 2@&claratiof? (Ground 4) and the scope
erroneously afforded to the documents of 14 Decer2020 and 3 May 2011 (Ground 5).

21CC-01/05-01/08-602 OA 2, para. 9, cited@C-01/09-01/11-84, para. 5 and ICC-01/09-02/11¢#a. 7
3 “Declaration Accepting the Jurisdiction of thedmiational Criminal Court by the Republic of Cote/dire
dated 18 April 2003"|CC-02/11-01/11-129-Anx16-tENG.
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2.1. Ground 3: the Pre-Trial Chamber erred in law by corsidering the 18 April 2003
declaration in light of the “situation at hand”

86. In the impugned decision, the Pre-Trial Chamber memces its analysis of article
12(3) by endorsing the Defence’s argument thate@atation made under article 12(3) of the
Statute cannot be equated with a ‘referr&"™Nonetheless, it does not draw the appropriate
inference from this observation, creating permanemmfusion and a non-existent link
between the “situation” which ensues from a refemad acceptance of jurisdiction, which
precedes it. The Appeals Chamber will note that Rine-Trial Chamber proceeds in two
stages, both brief, as evidenced by the dozen grasagraphs in which it deals with this

crucial issue.

87. It first states:

[Wihile States may choose to consent or not tojuhisdiction of the Court through declarations
provided for in article 12-3 of the Statute, these of such declarations is predetermined by the
ICC legal frameworK?>

To support its statement, the Pre-Trial Chambegscihe fact that rule 44 of the Rules of
Procedure and Evidence recalls that an article)1@¢8laration “has as a consequence the
acceptance of jurisdiction with respect to the esmeferred to in article 5 of relevance to the

situation”’®

88. It then concludes the following:

“Contrary to the Defence submission, the Chambef the view that it will be ultimately for the Cduo
determine whether the scope of acceptance, asusét the declaration, is consistent with the otijec
parameters of the situation at hadd.”

It appears to take this as the legal test appkctabarticle 12(3) declarations.

89. The Defence challenges the validity of this legsttin that it is not founded on the

Statute and arises from confusion at various levels

90. The first instance of confusion is found in the gemf rule 44. In the view of the

Defence, the general statement that a declarationld be consistent with the “objective

*1CC-02/11-01/11-212, para. 57.
5 1CC-02/11-01/11-212, para. 59.
76 [|h;

Ibid.
7 Ibid.
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parameters of the situation at hand” cannot berede as the Pre-Trial Chamber does, merely
by referring to rule 44. This rule only mentiongifees referred to in article 5”, and does not
refer to any other criteria, such as temporal aggaphical scope. Thus, rule 44 is clear: its
only restriction regarding the scope of acceptasfgerisdiction by a State concerns crimes,

and there is no other.

91. This sole restriction is indeed logical in thaicet 12 as a whole deals with the Court’s
ratione materiaejurisdiction. Article 12(1) provides in this regathat “[a] State which
becomes a party to this Statute thereby accepisitiisdiction of the Court with respect to the
crimes referred to in article 3% Similarly, article 12(2)(a) mentions the territooy which
“the conduct in question occurred” and article )@ mentions “[tlhe State of which the
personaccused of the crimis a national™®

92. In the matter at hand, the Defence has never artipnaédhe scope of the 18 April 2003
declaration should be restricted with regard todtmes being prosecuted. It relies solely on
the temporal scope of the declaration. It is theeevident that contrary to what is asserted,
rule 44 cannot serve as a basis for broad overbigtihe Chamber, taking account of all the
objective parameters of the situation, of the lamdn of the context for acceptance of

jurisdiction by a State.

93. The second instance of confusion, which is evenenfondamental, is found in the
reference to the “situation”. The Chamber’s refeeeim this regard misapprehends the nature
of the article 12(3) declaration. Hence, the acegd of jurisdiction filed pursuant to this
article precedes the existence of any “situatioithiv the meaning of the Statute — a notion
which only exists as from the referral made pursuararticle 13. Moreover, article 12(3)
does not use the word “situation” and only refeos acceptance for specific crimes.
Admittedly, rule 44 uses the term, but only inciddly, with emphasis being laid on the

crimes, as stated above.

94. By way of illustration in the matter at hand, itsvanly on 3 October 2010, when the
Pre-Trial Chamber authorised the Prosecutor to @oeimvestigation in Cote d’lvoire under

articles 13 and 15 of the Statute, that the exégtent a “situation”, with its own parameters,

8 Emphasis added.
9 Emphasis added.
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was identified?® being subsequently extended on 22 February 2Glihdeed the same Pre-
Trial Chamber recall® Yet, the acceptance of jurisdiction predates th#srminations
regarding the situation by nearly seven years. Wewsf, as the Pre-Trial Chamber does, a
nexus is made between the determination of theesobpcceptance and conformity with the
parameters of a situation, the consequence woulthdtethe 2003 declaration would have
lacked a framework for nearly seven years and wbakk existed in a sort of virtual world.
Moreover, if the Prosecutor had opened an investigaon 19 April 2003, a Pre-Trial
Chamber considering the matter at the time woukkené&ave had to consider whether the
declaration covered events in 2010 and would adytdiave validated — again following the
Chamber’s reasoning — the idea that the scopeeofi¢glalaration covered events linked to the
negotiated end to the crisis following the atterdpt®up d'état of 19 September 2062.
Lastly, it is worth imagining a scenario in whichet democratic transition of 2003 was
peaceful, and for reasons completely unconnecteld iwternal political tensions in Cote
d’lvoire, for example, because of an invasion meaghbouring country, crimes falling within
the jurisdiction of the Court were committed in ROApplying its own standard, the Pre-Trial
Chamber would then have found that the same siualid not exist in 2010 as in 2003 and
therefore would have found that the 2003 declamatiml not concern the events of 2010.
these three scenarios illustrate the perverse gorsees of the application of the Pre-Trial
Chamber’s standard: a single acceptance of jutisdicwith identical wording, issued on the
same date, would be of varying scope dependinglmnvhe Court would effectively decide
to exercise its jurisdiction, or depending on tifeecent material to be found in the country at
a given time. Such uncertainty cannot have beeanddd by the drafters of the Statute and

this further illustrates the confusion caused l&yRhe-Trial Chamber.

95. Moreover, already anticipating the possibility a@nfusion in its initial application, the
Defence explained the difference between the situiand the acceptance of jurisdiction
thus®?

[T]he declaration serves to define tin@amework for accepting jurisdictionnder which the Court
may exercise its prerogatives and accordingly ptesany issues to be considered in determining
the situation within the meaning of the Statute, which in tdetermines the context in which the
Court may exercise its jurisdiction. This clarificen is important because it implies that the
situation, as determined by the Court dependinghenevidence submitted by the Prosecutor,
should not exceed thiekamework for accepting jurisdictioarising out of the declaration made
pursuant to article 12(3).

8)cCc-02/11-14.

81 CC-02/11-01/11-212, para. 63.

82 |nfra, Ground 4.

8 1CC-02/11-01/11-129-Corr-tENG, para. 64.
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96. Put differently, the Pre-Trial Chamber approachmesgroblem in reverse. It is not the
declaration of jurisdiction which should conformttte parameters of the situation, but the
situation which may not overstep the parametethefdeclaration. Any other finding would
again be antithetical to the nature of an acceptafgurisdiction under article 12(3) which,
whilst being a simulacrum of ratification of theaitte, cannot entail more obligations than
ratification itself. Hence, if a State were to fiathe Statute after the Treaty entered into force
on 1 July 2002, the Court would be unable to egerdts jurisdiction for crimes committed
34

before “the entry into force of this Statute foatiState™,” regardless of whether there is a

pre-existing factual situation.

97. Furthermore, article 11 of the Statute clearly dest@ates that the temporal scope of
acceptance of jurisdiction is at the discretionthef State. It provides:
If a State becomes party to this Statute aftereitgy into force, the Court may exercise its

jurisdiction only with respect to crimes committaftier the entry into force of this Statute for that
State, unless that State has made a declarati@n artitle 12, paragraph 3.

98. The foregoing demonstrates that the test adoptetiebfPre-Trial Chamber has no legal
basis in the Statute. What is more, the Chambeappighends the very logic of the Statute
by making the scope of a declaration dependent loypathetical situation, whereas without
acceptance there can be no situation to deterrsinee it would not be possible to make a
referral under article 13. Accordingly, the reasgnof the Pre-Trial Chamber, which bases
the 18 April 2003 declaration on the determinatafnthe existence of a single situation
between 2002 and 20%0(which, obiter, the Defence has never contested), whereas this is
manifestly irrelevant in that it produces a pereerssult as has been demonstrated before,
cannot be validated by the Appeals Chamber, whichulsl set aside the decision for lack of

legal basis. The Pre-Trial Chamber erred in laetahy invalidating its entire decision.

2.2. Ground 4: the Pre-Trial Chamber erred in law by not construing the 18 April
2003 declaration as a unilateral act of the Statef €06te d’lvoire

99. Once it is accepted that the “situation” is not teéevant means of determining the

scope of the declaration of acceptance, the negtistto identify what criteria are relevant to

8 Rome Statute, article 11(2).
8 CC-02/11-01/11-212, para. 63.
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its interpretation. On this issue, once again,RreTrial Chamber did not offer a satisfactory

solution.

100. Thus, in spite of the Defence’s logical argumemtdtos issue in its initial application,
intended to assist the Pre-Trial Chamber to perfitgrjudicial function in the best conditions,

the bench deals with the matter in only one pagdgta

In any event, the Chamber notes that Céte d’lvdicenot seek to define the scope of the
situation in relation to which it accepted jurigio by means of its Declaration of 18 April
2003, other than referring to the initial eventsléfSeptember 2002. Furthermore, nothing
in the Declaration of 18 April 2003 indicates artiempt by Cote d’lvoire to restrict the
scope by temporal or other limitations to the csn@ be investigated in Cote d'lvoire after
those events. The words of the Declaration of 18ilA2003, whereby Cobte d’lvoire
recognised the jurisdiction of the Court for “unerée indéterminée”, when given their
ordinary meaning, make it clear that Céte d’lvaweepted the jurisdiction of the Court
over events from 19 September 2002 onwards.

101. The Pre-Trial Chamber’s position might appear labat a cursory glance. However, it
soon becomes apparent that the argument’s frameworkfact on very shaky ground. The
entire reasoning appears to hinge on the “ordimaganing” given to the terms of the
declaration. However, behind this tree of commamsedurks the entire forest of the rules of

interpretation of international law, which the Pngéal Chamber completely ignores.

102. Thus, on what basis does the Chamber invoke thesafuinterpretation? Although the
Statute mentions rules of interpretation with relgar crime<’ it contains no rules for the
other statutory provisions. This implies that th&es of interpretation applicable to an article

12(3) declaration must be sought elsewhere.

103. In this regard, the Defence’s initial applicaticivanced the idea that such acceptance
of jurisdiction is a unilateral declaration on &t of the State, which is likely to give rise to
legal obligations, a category of acts long recagmhisnder international laf. The principal
consequence of such a legal characterisation isttigathe intention of the State in question
which must have primadj. Furthermore, these declarations are subject terathles of
interpretation as set forth by the InternationalvL@ommission in theésuiding Principles

applicable to unilateral declarations of States abfe of creating legal obligations

% |bid., para. 63.

8 Rome Statute, article 22.

8 See, for example, Frontier Dispute (Burkina Faspiidlic of Mali), Judgment of 22 December 1986,J.C
Reports 1986, p. 573, available in Englisip://www.icj-cij.org/docket/files/69/6447.pdf

8 |bid., para. 39.
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Principle 3. To determine the legal effects of sdelelarations, it is necessary to take account of
their contentof all the factual circumstances in which they wes made,and of the reactions to
which they gave rise;

Principle 7. A unilateral declaration entails obligns for the formulating State only if it is sdtin
clear and specific termén the case of doubt as to the scope of the obligans resulting from

such a declaration, such obligations must be interpted in a restrictive manner.In interpreting
the content of such obligations, weight shall beegifirst and foremost to the text of the declamati
together with the context and the circumstances iwhich it was formulated.*

104. It is evident that (1) it is primordial to considiae context of such a declaration at the
time it is made; and (2) any ambiguities must beolad in favour of a restrictive
interpretation. When it applies these principlesirdérpretation to the matter at hand, the

Defence draws the following conclusions.

105. As to the context: the Defence demonstrated imitl applicatiori* that the 18 April
2003 declaration was made in the context of the ®ndhe crisis negotiated by the
protagonists following the attempted coup d’étafl®fSeptember 2002, which culminated in
the signature of the Marcoussis Agreement on 24algr2003? Under this agreement, the
acceptance of the jurisdiction of the ICC was coter to an amnesty for less serious
crimes® In this context, as the Defence pointed out inni8al application, “the drafters of
the declaration cannot conceivably have intendezl dhceptance of jurisdiction to be
prospective. In this regard, the Defence wishesirtderscore that it does not dispute the
actuality of a political crisis which has continsbuheld Coéte d’lvoire in its grip, even prior
to 19 September 2002 and as far back as the 19§9diétat. The Defence will confine itself
here to showing that thiatentionof the declaration’s drafter the time of draftingvas to
encompass a particular and readily identifiableeasmf this crisis which lasted from
19 September 2002 until the signature of the MassisuAgreement on 24 January 2083”.

106. As to ambiguity: the Defence challenges the falseiausness of the assertion of the
“ordinary meaning” of the expression “for an undfied period of time” in the 2003
declaration. The Defence contends that this exresgpplies not to the commission of new

crimes, but to the ICC’s exercise of jurisdictiétut differently, whilst the factual framework

% International Law Commission, “Guiding Principlapplicable to unilateral declarations of Statesabégp of
creating legal obligations”, adopted in 2006, Yeab of the International Law Commission, 2006, MblPart
2, p. 387 [emphasis added].

°11CC-02/11-01/11-129-Corr, paras. 83-89.

921CC-02/11-01/11-129-Anx17.

% |bid.
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ICC-02/11-01/11 24/44 6 September 2012



ICC-02/11-01/11-240-tENG  31-10-2012 25/44 NM PT OA2

of the declaration is restricted, as stated abtheeCourt has unlimited temporal jurisdiction
over the crimes committed within this factual framoek. This interpretation is moreover

consistent with the language used in article 12{B)ch refers to consent to “the exercise of
jurisdiction by the Court”. It is therefore specdily to the exercise of jurisdiction that the
expression refers and not to the substance oketescise of jurisdiction, which is left to the

State. On what basis would the interpretation ef @hamber be more “ordinary” than that
advanced by the Defence? At the very least, thésradtive interpretation creates ambiguity
regarding the meaning of the declaration, whichukhdave been construed following the

most restrictive interpretation.

107. In the final analysis, it emerges that the Pre{T@lamber’s interpretation is devoid of
legal basis and the Appeals Chamber is prayedttassde the decision on this point. In so
doing, it will properly deal with the conduct ofethPre-Trial Chamber which, instead of
recognising and dealing with the legal difficulteessing from the mechanism of article 12(3),
refuses to answer the questions raised by the Pefdrhe only indication that the Pre-Trial
Chamber considered the Defence’s arguments isoleerstance of the expression “contrary
to the Defence submissiof” which cannot replace legal reasoning. Yet, the vexture of
the challenge to the jurisdiction of the Court bg Defence requires an in-depth examination
by the bench and should drive it to demonstrate wig Defence’'s arguments are
inadmissible, rather than merely affirming its oapinion. This obligation is all the more
binding as, in the matter at hand, the Defenceas merely another participant in the
proceedings. The Defence is the participant withahith there would be no proceedings and
it is therefore primarily on the basis of its argants that the challenge should be considered.
This refusal on the part of the Pre-Trial Chamloeengage in judicial dialogue even though
this is the linchpin of procedural dialectics issevmore glaring when the Pre-Trial Chamber
considers the issue of the documents of 14 Dece@iHy and 3 May 2011. It constitutes an

error of law which invalidates the Pre-Trial Chamige&lecision.

2.3.  The Pre-Trial Chamber erred in law by making findings as to the existence of the
documents signed by Alassane Ouattara on 14 Decemt#010 and 3 May 2011
without first ruling on their legal nature

108. Having considered that the 18 April 2003 declaratemabled the Court to exercise

jurisdiction in relation to the crimes committed tg April 2011, the Pre-Trial Chamber

% |CC-02/11-01/11-212, para. 60.

ICC-02/11-01/11 25/44 6 September 2012



ICC-02/11-01/11-240-tENG  31-10-2012 26/44 NM PT OA2

considered that it was “unnecessary to addresediidity of the letters of 14 December 2010
and 3 May 201% or the question of the capacity of Mr Ouattarebitod Cote d’lvoire on

those particular datéé Nonetheless, the bench goes on to%8ay:

However, it considers it worthwhile to note thathile not necessary from a legal point of
view, these letters, together with the subsequetgrmments and continuous cooperation of Cote
d’lvoire with the Court, are further evidence ti@bte d’'lvoire has accepted the exercise of
jurisdiction of the Court in relation to the sitigat as set out above.

109. The Defence is at pains to understand the cohemnttese two considerations. Having found
that the 18 April 2003 declaration provided a ldgadis for the exercise of jurisdiction by the Gpitir
might appear understandable for the Chamber td et#do address the grounds raised by the Defence
in relation to Alassane Ouattara’s capacity to can@dte d’lvoire. However, this bars it subsequgntl
from ruling on the legal nature or even the scopthe other documents and of course to attribute
these documents to Coéte d’lvoire, such attributb@ing dependent on the preliminary question of
Alassane Ouattara’s capacity to commit the countryich is exactly what is challenged by the

Defence.

110. Yet, this is exactly what it proceeds to do, bydimg that these documents are proof of the
intention of Cote d’lvoire to recognise the jurigitin of the Court. The Pre-Trial Chamber therefore
appears implicitly, even unconsciously, to consitiat Alassane Ouattara was authorised to represent

Céte d’lvoire, whereas it states a few lines presip that it does not wish to determine the issue.

111. Yet, the Defence had furnished the judges withtladl information required for such an
evaluation by demonstrating that Laurent Gbagboliesh proclaimed President on 3 December 2010
by the Ivorian Constitutional Coundfl, the only institution under the country’s Consiint
empowered to make such a proclamatfrMoreover, on 22 December 2018 the Constitutional
Council held that Alassane Ouattara’s oath of effas “null and void”. It was only on 4 May 2011
that the Constitutional Council, reversing its apinin violation of the Constitutiotf? proclaimed

Alassane Ouattara Presidéfitlt therefore appears that Alassane Ouattara, \eltbrio position in the

% SeelCC-02/11-01/11-129-Anx14-tENG; ICC-02/11-01/11-1R8x15-tENG.

971CC-02/11-01/11-212, para. 66.

% |bid.

%1CC-02/11-01/11-129-Anx1

190 Cconstitution of Cote d'Ivoire, 1 August 2000, algi 94 (3): “[TRANSLATION] The Constitutional Council
shall announce the final results of presidentietgbn results”|JCC-02/11-01/11-129-Anx20.

101 Opinion No. CI-2010-A-035/22-12/CC/SG of 22 DecemB@10 concerning the oath of office of Alassane
Ouattara and the ensuing acts, ICC-02/11-01/11AP&@1-tENG.

1921CC-02/11-01/11-129-Anx2@article 98: “FRANSLATION] The decisions of the Constitutional Council are not
amenable to any form of appeal or review. Theyldbalbinding on all administrative, judicial and litairy
authorities and all natural and legal persbns.

103 See Opinion No. CI-2011-EP-036/04-05/CC/SG, 4 N2@g1, proclaiming Alassane Ouattara President of
the Republic of Cote d’lvoirdCC-02/11-01/11-129-Conf-Anx22).
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government at the time, could not be considerdibta representative of Cote d’lvoire when he signed
the letters of 14 December 2010 and 3 May 201lother words, he was not empowered either
constitutionally or legally to commit Cote d’lvoirevhether or not he did win the elections is anothe

matter.

112. The Pre-Trial Chamber should have dealt with tmeatiers before stating that these documents
originated from Céte d’lvoire and constituted “pfbof that country’s intention. In spite of the

protestations of the Pre-Trial Chamber, this statanis of undeniable legal import. Once again, the
Pre-Trial Chamber refused to examine and assessdberial presented by the Defence and merely

expresses an (implicit) opinion on the issues daise

113. The Defence accordingly moves the Appeals Chantbeoitl the Pre-Trial Chamber’s holding
as unfounded in law. To so rule would serve as laiwg in respect of the strategy of Cote d’lvoire,
whose representatives act as if it were a Statey Rarthe Statute when it is not, for example by
attempting to present the bench and the partids tvét fait accompli of Cote d’'lvoire’s participatio

in the proceedings. Such a strategy is also usédeir8 May 2011 letter to the Prosecutor, wherein
Alassane Ouattara states: “[TRANSLATION] I herelonfirm that | wish your Office to undertake
independent and impartial investigations in Coteadie into the most serious crimes committed since
28 November 2010 on Ivorian territory [..}* This language, which exhorts the Prosecutor to
investigate, is akin to nothing more than a “refeby stealth’® and betrays the desire of the current

authorities in Céte d’lvoire to exploit the ICC agourt of convenience, with no risk of sanction.

114. The Defence further questions the true motives thyidg the Pre-Trial Chamber’s reference to
such documents, including the “referral by steakh”3 May 2011, and whether it does not attach
greater weight to the arguments of Cote d’Ivoiranthio those of the Defence, thereby bolstering the
national authorities’ sense of impunity, as thedaaf the treatment meted out to President Gbagbo
during his arrest and detention make abundantlgrcl€his error of law voids the holding that the

International Criminal Court has competence tdPrgsident Gbagbo.

3. Ground pertaining to article 55(1)

115. The Defence hereby advances a ground concernin@rirdrial Chamber's disposal of the
matter of the violation of article 55(1), namelattit erred in law as to the range of applicatién o
article 55(1) of the Statute (Ground 6).

1041CC-02/11-01/11-129-Anx15-tENG.
1951CC-02/11-01/11-129-Corr-tENG, paras. 105-108.
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3.1. Ground 6: The Pre-Trial Chamber erred in law as tothe range of application of article
55(1) of the Statute

116. In its initial application, the Defence argued alation of the rights of President Gbagbo
enshrined in article 55(1) of the Statute. Theckrtprovides:

In respect of an investigation under this Statatperson: [...]

(b) Shall not be subjected to any form of coerciumess or threat, to torture or to any other form
of cruel, inhuman or degrading treatment or punistiyy...]

(d) Shall not be subjected to arbitrary arrest etedtion, and shall not be deprived of his or her
Iibertye%cept on such grounds and in accordantke suich procedures as are established in this
Statute:.

117. The Defence substantiated the argument by provithegPre-Trial Chamber with a
detailed and exhaustive account of the ill-treatmedured by President Gbagbo from the
time of his arrest on 11 April 2011 until his tréersto the Court on 29 November 2011.
President Gbagbo's experience during that perisgdeeounted abové’ amounts to far more
than mere isolated acts and violations of Ivoriaw lalone. It is a sordid litany of grave,
systematic and deliberate violations of internaltynrecognised human rights and President

Gbagbo’s human dignity during his eight-month iceaation.

118. The abuses impact, in every respect, the livesetdidees amenable to process, and
beyond that, every human being. Accordingly, thefeDee has demonstrated that the
conditions of his arrest by armed men who did naldvany police authority undeniably
constitute arbitrary arrest, since no grounds veeheanced in suppotf® The unlawful arrest
was followed by unlawful arbitrary detention. Hesadetained without being brought before
a judge or afforded access to court88in a northern town under the control of a warlord
who belongs to Alassane Ouattara’s inner circle @ndnder investigation by the UN for
human rights violations. He was kept in detentiatheut a warrant or judicial decision and
in violation of Ivorian law. Absent any warrant,etltharges levied against him, as late as
18 August 2011, are no justification for his dei@munder Ivorian law*° All such acts are in

violation of the human rights recognised by alemiational instruments:

196 Rome Statute, article 55(1).

97 See facts and procedural backgrowsupra
198|CC-02/11-01/11-129-Corr-tENG, paras. 109-304.
1991CC-02/11-01/11-129-Corr-tENG, paras. 116-139.
1101cC-02/11-01/11-129-Corr-tENG, paras.159-180.
1 bid., paras. 181-197.
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119. Furthermore, the conditions of detention, whethemsidered in isolation or
cumulatively, undoubtedly constitute inhuman treainor torture—'*2 acts which have
attracted the most universal condemnation not dnlyhuman rights law but also in
international criminal law, as applied by this Gp@and which are among the “unimaginable

[crimes] that deeply shock the conscience of hutgant®

120. It was therefore a broken man who was transfewdtie Court on 29 November 2011,
as the physician appointed by the Defence shoftbr &resident Gbagbo’s arrival in The
Hague confirmed in his report of 31 March 2012:iSitmy conclusion that denial of any of
these conditions should be considered a form dfaiitment to break as serious as physical
abuse an even torture. Isolation is known to bel usebreak prisoners®* The physician
noted: “it is my medical opinion that Mr. Laurenb&bo is in a bad general health state,
physically and psychologically, not because a $penmedical illness but from an imposed
mental and physical inactivity that must be regdrds ill treatment and even torture®,
adding: “I have examined Mr. Laurent Gbagbo, andctaled that the present medical
problems derive from inhuman conditions of his data, specifically the denial of physical,

psychological and social activitie5*

121. The Pre-Trial Chamber's response to this eight-imditany of human misery-
distilled here in a few lines but described intthppages in the initial application runs to a
mere four paragraphs. To dispense with a determnmain the torture and ill-treatment, the

Bench circumscribed the range of application atkrtt5(1).

122. Firstly, it took the view that the expression “[itaspect of an investigation under this
Statute”, “must be understood to encompass anystigadive steps that are taken either by
the Prosecutor or by national authorities at hihver behest. Conversely, an investigation
conducted by an entity other than the Prosecutad, vahich is not related to proceedings
before the Court, does not trigger the rights uradecle 55 of the Statute’

12bid., paras. 198-234.

113 Rome Statute, Preamble.
1141CC-02/11-01/11-105-Conf-Exp-Anx§oint 5-i.
115 bid., point 7-a.

118 1bid., point 8-a.

1171CC-02/11-01/11-212, para. 96.
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123. Secondly, it found that “with respect to the alleégias of the Defence, the Chamber
considers it decisive that the alleged violatiorisadicle 55(1) of the Statute were not
perpetrated by the Prosecutor or by the Ivoriaha@ities on behalf of the Prosecutor or any
organ of the Court*!® concluding its “analysis” of the Defence argumenith the assertion

that “[tthe Chamber is, however, of the view that, the absence of relevant evidence
indicating that measures taken by the Ivorian aitihe were adopted on behalf of the

Prosecutor of the Court, the Defence allegatioasparely speculative in natur&
124. The Appeals Chamber should not uphold the two lioflihis test.

125. As to the definition of investigation, there is st@tutory indication that the safeguards
afforded by article 55(1) apply only to the couo$eaction of the Prosecutor or those national
authorities at his or her request. The expressjidn fespect of an investigation under” is
unambiguous. The initiation of an investigationfeeals for a person to enjoy article 55(1)
protection. This interpretation finds further jdisttion in the duty cast on the bench to
interpret the Statute in accordance with intermetily recognised human right8 and is not
readily reconciled with the restrictive criterioequired by the Pre-Trial Chamber, since the

protection of human rights lies at the heart ofRmgne Statute.

126. In this respect, the Defence moves the Chambedeéptaa broader definition of the
concept of “[investigation] under”. If, in the euwewnf a proprio motu referral by the
Prosecutor, which was the case here, it were terahiie that only a formal decision of the
Chamber to authorise an investigation triggersclartb5(1) protection, this would occasion
unequal protection in respect of those other madesferral (Security Council and State
Party) which do not ensue from a formal decisiontbe initiation of an investigation.
Nonetheless, even accepting the more restrictifiaitien, it would appear at the very least,
that 3 October 2010, the date on which the invastig was authorised, marks the start of

article 55(1) protection. It was entirely possifilethe Chamber to have made such a finding.

127. To require the violations to have been perpetratetthe Prosecutor’'s behest is, in the
Defence view, also an unconscionable restrictiothefrange of application of article 55(1).

So, to rephrase it in clearer terms, the Pre-Tiahmber’s contention amounts to asserting

118 bid., para. 97.
119pid., para. 98.
120 Rome Statute, article 21(3).
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that only those cases where the Prosecutor reqthesterture or ill-treatment of a person fall
within the fold of article 55(1). It is inconceivigbthat the drafters of the Statute intended to
confine the ambit of the article to such an extdnteed, it is unimaginable that the
Prosecutor of the first international criminal cotasked with prosecuting the gravest of
crimes would require a person to be tortured. Theuwry protection was clearly conceived
as protection against the national authorities edimt shielding a person under investigation
from ill-treatment. Any other conclusion wouldbiars repeating, be antagonistic to the duty

to apply the Statute in accordance with internaigrrecognised human rights.

128. Furthermore, article 55(1) must be construed inoatance with its spirit and
specifically its object and purpose. The appeltsrch of the ICC has acknowledged that the
interpretation of the Rome Statute is governed H® Yienna Convention on the Law of
Treaties of 23 May 1969, specifically the provisoof articles 31 and 32. It held that the
principal rule of interpretation is set out in aki 31(1), which reads: “A treaty shall be
interpreted in good faith in accordance with theirmary meaning to be given to the terms of

the treaty in their context and in the light ofdtsject and purposé!

129. The Defence wishes to underscoodijter, that the test advocated by the Pre-Trial
Chamber casts an insurmountable burden of proafedd, how would the Defence gain
access to the communications between the nationtlloaties and the Office of the

Prosecutor given the strict disclosure rules gawgrit? The Defence further draws the
Appeals Chamber’s attention to its fruitless retmie®r disclosure of communications
between the Prosecutor and the Ivorian authorifeShe Defence has therefore done its
utmost to demonstrate that the violations of PesgidGbagbo’s rights did indeed take place in

connection with an investigation initiated by the$ecutor.

130. In the case at bar, the Defence has demonstratgdtiib relationship between the
Prosecutor and the Ivorian authorities can be tréeek to December 2010 and that, as early
as January 2011, Alassane Ouattara envisioneddere'si Gbagbo'’s transfer to the ICE,
Moreover, the Defence has furnished much mateoiagdhow the desire on the part of the
Ivorian authorities to prolong President Gbagbo&tedtion so as to allow the Prosecutor

himself to investigate and institute proceedingg] therefore with the sole aim of keeping

1211CC-01/04-168 OA3, para. 33.
122 gee confidential Annex 1.
1231CC-02/11-01/11-129-Corr-tENG, para. 243.
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him available to the Court. This brazen intentis@pparent in its decision to only prosecute
him for economic crimes and avoid any difficultyrglation to the charges which were to be
brought against him before the IGE.In the eyes of the Ivorian authorities, who ware i
constant communication with the Prosecutor, theas not a shred of doubt as to President
Gbagbo's transfer to the ICE> As concerns the Prosecutor, the Defence has stimvias of
January 2011, his office turned its interest toskent Gbagbo, as the ensuing months
confirmed. It therefore cannot readily be arguedat {1) there was no investigation and that
(2) the detention of Laurent Gbagbo bore no refat@msuch investigation. He therefore was

entitled to the protection of article 55(1) of tReme Statute.

131. In this regard, the Defence moves the Appeals Ckamt set aside the Pre-Trial
Chamber’s rulings on article 55(1) as manifestljounded in law. To rule otherwise would

endorse a regime of blatant irresponsibility.

132. Under that regime, despite his knowledge of Pregid8bagbo’s conditions of
detention, to which the Defence had drawn his ittenon numerous occasioffs, the
Prosecutor declined to wield the leverage resultirmm his close ties to the Ivorian
authorities to attempt to end the grave violatioh$resident Gbagbo’s rights. The Appeals
Chamber should not countenance the pre-eminermefigiithe Court being exempted from a
modicum of due diligence to ensure that the nati@udhorities respect the fundamental
rights of any person under investigation by the iGowhere circumstances so allow. It is
largely the Prosecutor who interacts with naticaathorities and therefore who bears prime

responsibility for safeguarding such persons’ sght

133. In that regime, the State, too, is absolved of aasjbility. The Pre-Trial Chamber,
which invoked the hypothetical risk of manipulatioh the procedure provided by article
12(3) to arrogate to itself oversight over its pewy*?’ declined to entertain the matter when
presented with evidence of such manipulation. Thpglication of the test adopted by the
Pre-Trial Chamber allowed Céte d’lvoire to remaimraubled with regard to the ill-treatment
of President Gbagbo and the violations of his gghwhilst publicly claiming that his

detention was pending his surrender to the Court.

1241bid., para. 248.

1251bid., para. 251.
1261CC-02/11-01/11-129-Corr-tENG, paras. 262-267.
1271cC-02/11-01/11-212, para. 59.
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134. Finally, in that regime, the Pre-Trial Chamber benibhe foremost guarantor of a fair
trial in respect for human rights, abdicated thspomsibility inherent in its function of
overseeing effective implementation of the safedsianandated by article 55(1). Such refusal
to give effect to the protection of the fundamermights enshrined in the Rome Statute,
discerned here in relation to the application titkr 55(1) of the Statute, was also apparent in
its disposal of article 59(2). In so doing, the-FPral Chamber committed a serious error of

law, which voids its decision.

4. Grounds pertaining to article 59(2) of the Statute

135. The Defence hereby advances two grounds pertaitonthe Pre-Trial Chamber’s
analysis of the violations of article 59(2) of tB&atute: namely, that the Pre-Trial Chamber
erred in law as to the ambit of the Court’s ovdrsigver compliance with article 59(2) by the
national authorities (Ground 7) and that the PreiT€hamber manifestly erred in fact in
failing to find that article 59(2) had been violdtduring the procedure of surrender to the
Court (Ground 8).

4.1. Ground 7: The Pre-Trial Chamber erred in law as tothe ambit of the Court’s
oversight over compliance with article 59(2) by theational authorities

136. In its initial application, the Defence raised nuimes violations of article 59(2) of the

Statute, which mandates:

A person arrested shall be brought promptly befloeecompetent judicial authority in the
custodial State which shall determine, in accordamith the law of that State, that:

(a) The warrant applies to that person;

(b) The person has been arrested in accoedaith the proper process; and

(c) The person’s rights have been respected.

137. Before turning to the substantive arguments of Bleféence, the Pre-Trial Chamber
confined the ambit of its oversight of the artislgirovisions in two respects: its temporal

sphere and the nature of the rights to be respected

138. With respect to the temporal dimension, it detegditf®

The stipulations of article 59 of the Statute cano® applied to the period of time before the
receipt of the custodial State of the request foest and surrender, even in cases where the
person may already have been in the custody of3tae, and regardless of the grounds for any
such prior detention. Consequently, the argumetih@Defence that compliance with article 59
of the Statute should be examined with respectht geriod from 11 April 2011, when
Mr Gbagbo was first taken into custody by Cote aiilg, cannot be sustained.

128|CC-02/11-01/11-212, para. 101.
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139. The Defence wishes to underline that the Pre-T@hhmber's remarks appear to
misconceive the arguments set forth in its mot@inno time did the Defence contend that
article 59(2) must apply to the entire period poddeg surrender to the Court. What it did
argue was that the “arrest” to be considered fer phrposes of article 59(2)(b) was the
physical apprehension of the persorgspective of when it was effectedhich in President
Gbagbo's case was 11 April 20%%.

140. Moreover, the text of article 59(2)(b) does notsgréoe the time of arrest, merely its
conformity with the proper process. Hence, the Dedesees no reason for strict construction
of the provision, which would have the further effef creating discrimination between the
protection of the rights of those persons alreadyustody at the time of issuance of the
warrant of arrest and those who are not and whoealeould enjoy the Pre-Trial Chamber’'s

oversight over of the lawfulness of their arrest.

141. In other words, it is a matter of stating a stréfigward, almost self-evident principle:
arrest is the physical act of placing a persoreiewtion and not the legal fiction advanced by
the Pre-Trial Chamber in its claim that “as of tmament [notification of the warrant of
arrest], the Chamber considers Mr Gbagbo to haea berested pursuant to the warrant of
arrest issued by this Court®® The Pre-Trial Chamber, so eager to invoke “ordimaeaning”

in relation to Cbéte d’lvoire’s acceptance of juittbn of the Court so as to extend
jurisdiction to earlier events, is less so whenliappon of the same rule of interpretation

would afford greater protection to the Accused mmetgease the breadth of his rights.

142. Such desire to limit the protected rights is alsanifest in the second limitation

imposed by the Pre-Trial Chamber on the ambitobitersight, as regards the rights within
the purview thereof. Thus, it held that: “the Chamis of the view that its role with respect to
proceedings under article 59 of the Statute istéichito verifying that the basic safeguards

envisaged by national law have been made avaitaliee arrested persof™

143. However this restrictive test of oversight over stltasafeguards” finds no statutory or

jurisprudential foundation or justification. Althgh the Statute is silent as to the ambit of the

1291CC-02/11-01/11-129-Corr-tENG, para. 272.
1301cC-02/11-01/11-212, para. 102.
1311CC-02/11-01/11-212, para. 104.
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Court’'s oversight, the jurisprudence has delineatedHence, in a leading decision in

Lubanga which the Pre-Trial Chamber cites in the cadeaatthe Appeals Chamber hétd:
The enforcement of a warrant of arrest is desigoeensure, as article 59 (2) of the Statute
specifically directs, that there is identity betwethe person against whom the warrant is
directed and the arrested person, secondly, tleapthicess followed is the one envisaged by
national law, andhirdly that the person’s rights have been respett&he Court does not sit
in the process, as the Prosecutor rightly obsermegudgment as a court of appeal on the
identificatory decision of the Congolese judicialttzority. Its task is to see that the process

envisaged by Congolese law was duly followed arat the rights of the arrestee were
properly respectedf®

144. The Defence struggles to comprehend how the corafapiconditional respect for the
“person’s rights”, which the Appeals Chamber quigghtly educed from the text of article
59(2), is transformed by the pen of Pre-Trial Beitto the restrictive concept of “basic
safeguards”. Equally striking in the instant cas¢he Pre-Trial Chamber’s disregard for the
Pre-Trial Chamber’s ruling irLubanga which was nonetheless sustained on appeal and
which affirmed that the primacy of national juristibns in the interpretation and application
of national law “does not prevent the Chamber fr@taining a degree of jurisdiction over
how the national authorities interpret and applyamal law when such an interpretation and
application relates to matters which, like thoseehare referred directly back to that national

law by the Statute*®*

145. It is therefore clear that the Pre-Trial Chambeduip and unfoundedly reduced the
range of its oversight over national authoritie®mpliance with article 59(2) criteria.
Accordingly, the Defence moves the Appeals Charibeet aside the rulings on the violation
of article 59(2) on the ground of manifest errotaf, both as regards the refusal to consider
arrest antecedent to the issuance of the warraatre$t and the adoption of a restrictive test
for oversight over respect for rights. It must beted that were this restrictive test to be
adopted, it would preclude any meaningful oversighthe Court over national proceedings.
In the instant case, the test has further resultedde factorefusal of the Pre-Trial Chamber
fully to discharge the responsibility nonetheleastcby article 59(2). Hence, the Pre-Trial

Chamber erred in law, thus rendering its decisimid.v

132|1CC-01/04-01/06-7720A4, para. 41.
133 Emphasis added.
1341CC-01/04-01/06-512. 6.
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4.2. Ground 8: The Pre-Trial Chamber manifestly erred in fact in failing to find that
article 59(2) had been violated during the procedw of surrender to the Court

146. Having adopted the restrictive test discerned apawech it does not once define, the
Pre-Trial Chamber proceeded to apply it with didtiperfunctoriness. In fact, the Pre-Trial
Chamber seems to attach greater weight to theanr@uthorities’ claims of action taken than
to any actual action they took. Thus, the Pre-T@damber noted that the Indictments
Division [Chambre d’Accusatidr‘made specific referenc&® to the arguments of Counsel
for President Gbagbo, that the Indictments Divisiarled on the issues” raised and hence
that “to the extent that the challenges raisedhigyDefence were entertained by the national

court” 136

there are no reasons to accept the Defence request

147. The Pre-Trial Chamber’s appraisal of the natiomatpedings was therefore somewhat
summary. Indeed, from the decision of the Abidjadidtments Division, it is apparent that
the sole reasoning put forward in response to thenaents from President Gbago’s Counsel
consisted of stating that “[t]he objections raibgdhe Defence are, in light of the evidence in
the record of the proceedings, unfound&td'More generally, how was the Pre-Trial Chamber
able to presume that in the proceedirgwhich, judging from the material in the record,
lasted less than five hours, from the time of thepprted “arrest” of President Gbagbo at
13:25 on 29 November 20%% to his flight's departure that same day at 183 the
Abidjan Indictments Division was in all seriousnedse to adjudge the arguments advanced
by Counsel? This question is particularly relevsince in accordance with the procedural
provisions, counsel sought additional time to mauefence, which was denied, as was the

possibility of filing a brief:*°

148. The impression of a superficial analysis is summbliy the fact that when the Pre-Trial
Chamber refers to “the information available to tBeamber”, it ultimately only makes
mention of the decision of the Abidjan Indictmeblisision. The Chamber therefore wilfully
discounted all of the material furnished by theddek. Thus, by adopting the restrictive test,
the Pre-Trial Chamber failed to demonstrate howvibtations adverted to by the Defence,

such as notification to Counsel of the commenceméptoceedings only minutes before its

1351CC-02/11-01/11-212, para. 105.
1361CC-02/11-01/11-212, para. 106.
1371CC-02/11-01/11-12-Conf-Exp-Anx4-tENG 7.
1381CC-02/11-01/11-12-Conf-Exp-Anx3-tENG.
1391CC-02/11-01/11-12-Conf-Exp-Anx7-tENG.
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start#!

the presence of armed men in the courtrdnthe presence of third parties during
deliberation$® or denial of the right of appééf are consonant with the accused’s “basic

safeguards”.

149. It would seem that for the Pre-Trial Chamber cefeoif the surrender process is the
overriding goal of the proceedings which form tlject-matter of article 59, as evidenced
by the precedence it affords to celerity when sgtforth the content of that articl&’ Yet,

the exigencies of expeditiousness cannot trumpersior the person’s rights or the other

requirements of article 59, such as compliance wnétfonal law.

150. Tellingly, in this respect, the Pre-Trial Chambgmares the Defence argument that the
Indictments Division had recourse to article 59tloé Statute as legal foundation for the
surrender. However it was precluded from doingssace Cote d’lvoire has not ratified the
Rome Statute, whose provisions therefore have ruefof law in the Ivorian legal system.
This conclusion is supported by the fact the Iwor@@onstitutional Council explicitly stated
that the Rome Statute was inconsistent with thes@oition*® Hence, recourse to article 59
violates the very provisions of that article, whiphescribes that the proceedings must
conform to national law. However, there is no psaMi in Ivorian law to authorise the
surrender of a person to the ICC: neither arti@aér the provisions concerning cooperation
can be directly invoked and the reference to &8 by the Abidjan Indictments Division is
therefore a violation of that same article. The dhek is sympathetic to the difficulties
confronting the Pre-Trial Bench in its adjudicatiohsuch reasoning. The bench, as is often
the case, is left to contend with the drafting imsistencies of the Rome Statute. Nonetheless,

it behoves the judiciary to entertain and adjudiaather than ignore such knotty issues.

151. From the foregoing it is clear that the Pre-Tridla@ber failed to discharge its duty to
oversee national authorities’ compliance with thievsions of article 59. It committed a
manifest error of fact and abused its discretiorfaiting to consider all of the material
available in its appraisal of the situation andaifing to find that the Ivorian authorities acted

in flagrant violation of all of the requirements afticle 59(2). Accordingly, the Appeals

1411CC-02/11-01/11-129-Corr-tENG, para. 276.

142 1bid., para. 277.

143 |pid.

1441bid., para. 280.

1451CC-02/11-01/11-212, para. 100.

148Constitutional Council Decision No. 002/CC/SG ofi@cember 2003 on the conformity of the Rome Statut
with the Ivorian ConstitutiorAnnex 2.
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Chamber should set aside the rulings pertainirtbeoriolation of article 59(2) set forth in the

the decision.

5. Grounds pertaining to the challenge to jurisdictionon account of grave violations
of the rights of the Accused

5.1. Ground 9: the Pre-Trial Chamber erred in law in recharacterising the Defence
motion as an abuse of process claim

152. The Pre-Trial Chamber took the view that that lirab the Defence application

grounded in the violation of President Gbagbo’shisg could not be considered a

jurisdictional challengé” and proceeded to label it as an “abuse of proagash*®

153. The Defence has two observations to make in thigrce Firstly, the Defence is
cognisant of the Appeals Chamber’s rulind.ubangathat the argument that rights violations
may occasion the non-assumption of jurisdiction thg Court is,stricto senspy not a
jurisdictional challengé?® However, the Defence submits that the matter is emirely
settled. InBembasuch a motion was entered and adjudged admissibfelation to an
application for interim releagg’ It emerges therefrom that the precise legal fotiodaof a
claim of violation of rights is uncertain. Hence tliecision of the Defence, in this instance, to
argue such claim under the head of jurisdictiosplaition, which to its mind, seemed more
reasonable and logicht! There is no specific procedure in the Statutedtiress violations of

individual rights.

154. The Defence moves the Appeals Chamber prospectieetietermine the legal basis
which may be invoked for motions grounded in gramgations of the person’s rights. As to
substance, the Defence concurs with the jurisprelen Lubanga which satisfied an
inescapable requirement for the legitimacy of amgigial institution by allowing motions

founded on grave violations of rights.

1471CC-02/11-01/11-212, para. 88.
148 hid., para. 90.
1491CC-01/04-01/06-772para. 24.
1501¢C-01/05-01/08-80-Anx.

151 Seeinfra, Ground 10.
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5.2. Ground 10: The Pre-Trial Chamber erred in law as tothe conditions necessary to

a finding of lack of jurisdiction
155. Having recharacterised the second limb of the magis claiming abuse of process on
its part, the Pre-Trial Chamber considered thaeéded to entertain its substance, given “the

seriousness of the allegations made by the Deférite”

156. Before turning to the violations of President Gha@gbhuman rights, the Pre-Trial
Chamber set out the test to be met for the Couftntb that it lacks jurisdiction (stay of
proceedings). To that end, it drew on the decisimmecited, and now leading case, issued by
the Appeals Chamber ltubangato hold that a finding of lack of jurisdiction @ly possible
where the violation of fundamental rights is: “@jther directly perpetrated by persons
associated with the Court; or (ii) perpetrated biydt persons in collusion with the Court.
Conversely,when a violation of the suspect’'s fundamental sghthowever grave, is
established, but demonstrates no such link withGbert, the exceptional remedy of staying

the proceedings is not availabfé®
157. The Defence disputes the validity of this restvietiest.

158. Firstly, the Defence is of the view that the Pr@&lfChamber adopted an excessively
broad construction of the Appeals Chamber decisidrich at no point in setting forth the
principle of lack of jurisdiction for grave violains of the person’s rights explicitly states the
need for such a close nexus between the rightatiools and misdeeds by persons associated
with the Court. While the Appeals Chamber does medference to “breaches of the
fundamental rights of the suspect or the accuseudijer accuser§™ at the very start of its
observations, it is only in connection with speciéixamples of statutory safeguards for the
rights of the Defence; this does not mean thatakes rights violations the touchstone of the
test. Subsequently, the Appeals Chamber makesatorsterence, concluding the chapter on
the violation of the person’s rights with a cleadaunambiguous statement of the following
principle:

Unfairness in the treatment of the suspect or twised may rupture the process to an extent

making it impossible to piece together the constituelements of a fair trial. In those
circumstances, the interest of the world commutityut persons accused of the most heinous

1521CC-02/11-01/11-212, para. 90.
1531CC-02/11-01/11-212, para. 92.
1%41CC-01/04-01/06-772para. 37.
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crimes against humanity on trial, great as itdsputweighed by the need to sustain the efficacy of
the judicial process as the potent agent of justite

159. No mention was made of the need to ascribe theatwol at issue to a person

specifically connected to the Court.

160. Admittedly, the Appeals Chamber judgment later advéo the relationship between
the national authorities and the ProsectitdHowever, it merely comments without adopting
the Pre-Trial Chamber’s test. It should be noteat the language employed by the Appeals
Chamber is, in any event, much more nuanced thanahthe Pre-Trial Chamber in the
impugned decision, with its reference instead ® ‘fprocess of bringing the appellant to
justice” and the absence of evidence of “improgtien the part of the Prosecutor, thereby

affording the Defence greater latitude in estaiiiglthe facts.

161. Having regard to torture, the Pre-Trial Chambekumhangaheld that concerted action
was unnecessary and the requisite nexus with theepdings before the Court was slijfit.
The Appeals Chamber implicitly endorsed that apghmod®dy not disputing or directly
addressing the matter, the Pre-Trial Chamber hafdogd in that case that torture was not

shown?®

162. If understood correctly by the Defence, the applieatest is as follows: (1) the
violations must have taken place in the procedwiofjying the person to justice, necessitating
a nexus with ICC proceedings, althougjich violation need not be ascribable to a person
connected to the Court; (2) the violations mussibeh as to render a fair trial impossible; and
(3) in the event of torture, the gravity of suclndoct means that the sole nexus required is
that the ill-treatment “in some way” took place in connection with the process of suies

to the Court, although such nexus need not be fegbi determined.

163. In the instant case, the Defence has demonstrdiedwholesale and constant
cooperation between the Ivorian authorities and dngans of the Court, be they the

Prosecutor during the investigation or the Regidtrsing President Gbagbo’s surrender to the

%5 1dem,para.39 [emphasis added].
%8 |bid., para. 42.
571CC-01/04-01/06-512, p. 10.
1%8|CC-01/04-01/06-772, para. 42.
159 bid.
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ICC*° Furthermore, the impact of the violations of Ridesi Gbagbo's rights on the

proceedings and the ensuing impossibility of hadan fair trial are undoubted, since the
postponement of the confirmation hearing is esalytdue to President Gbagbo’s current
state of health as a result of his detention inndgo. In this respect, the Defence has
demonstrated that, as regards the law, the iltsireat suffered in Khorogo constitutes torture
and inhuman and degrading treatment. Accordingly,Rre-Trial Chamber should have found

that the Court lacks jurisdiction.

164. Should the Appeals Chamber find that the test éstedul by the Pre-Trial Chamber in
the case at bar duly reflects the Appeals Chambdgnent inLubanga the Defence
respectfully prays the Appeals Chamber to reconsidgosition inLubangaby allowing the
challenge to jurisdiction and relieving the Defentem establishing concerted action
between the national authorities and the organshef Court. Indeed, the objective so
eloquently put by the Appeals Chambetubangaof “the need to sustain the efficacy of the
judicial process as the potent agent of justice’rrarsts the adoption of a more liberal
principle in the most serious cases, which incltige present cause. Clearly, it is important
that this principle first and foremost shields a=ul persons from possible violations by the
Court’s organs. However, this is unlikely to suéfito entrench the Court’s legitimacy as a
“potent agent of justice” for the long term, foetherception that the Court turns a blind eye
to grave violations by States Parties of the rigbhfsthe accused would only breed
disillusionment as to the Court’s real capacityassert the authority necessary for it to be
effective.

165. Accordingly, the Defence moves the Appeals Chantbeset aside the Pre-Trial
Chamber’s ruling as to the test applicable to timésglictional challenge on the ground of
manifest error of law.

I1l. CONCLUSION

166. Specificities aside, the various grounds of appksrly turn on two issues.

167. The first concerns the exercice of judicial funogo The Pre-Trial Chamber makes
unsubstantiated assertions and sometimes failssjgpond to the Defence’s arguments. Yet,

jurisdictional challenge proceedings are intendeddrve the accused and lie at the heart of

1601cC-02/11-01/11-129-Corr-tENG, paras. 300-302.
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his fundamental right to respect for his human ilygand liberty. The Pre-Trial Chamber was
duty-bound to show greater circumspection towahgsrequirement for judicial debate. The
Defence has contributed to this dialogue by systeally and specifically providing the
material necessary to the Bench to arrive at thedasolution. However the impugned
decision appears at times to have been draftefitas Defence had failed to advance any
argument. The Appeals Chamber should not countentdme attitude on the part of the Pre-

Trial Chamber and should thus set aside the impligeeision in its entirety.

168. The second concerns the regime of general irregpbtyswhich the Pre-Trial Chamber
instituted by devising increasingly restrictive teesBy accretion, the Pre-Trial Chamber’s
various rulings, whether they dispose of lessanore fundamental points, coalesce into this
regime. Thus, the Chamber allowed Coéte d’lvoirestdbmit observations on the Defence
motion, absent any legal foundation. Above all, Bre-Trial Chamber has systematically
taken an approach to mattessib judice that avoids ruling on the substance of the
irregularities and violations of rights perpetrated Cote d’lvoire. As regards the organs of
the Court, the Pre-Trial Chamber’s sole guidinghgple appears to that of absolving the
organs concerned of any responsibility. Ultimatelige only protagonist to bear any
responsibility is President Gbagbo; this is all there striking in that he is also denied any
remedy for the violations of his rights or even @oknowledgment of the violations in the
first place. Whilst justice cannot be blind to isfice, she must also be measured, as the scales
she holds so attest. Armed only with the sword,wsbeld no longer be justice. In furtherance
of the restoration the balance necessary to thediiaharge of the judicial functions, the

Appeals Chamber must also set aside the impugrasiaie in its entirety.

FOR THESE REASONS, MAY IT PLEASE THE APPEALS CHAMBE R:

Having regard to article 82(1)(a) of the Rome Statu

Having regard to article 19(2) of the Rome Statute;

Having regard to articles 12(3), 21, 55 and 59t Rome Statute;

Having regard to rules 44, 45 and 184 of the RoleBrocedure and Evidence;
Having regard to article 83(2) of the Rome Statute;

To find that:

- The Pre-Trial Chamber erred in law in granting Céteoire’s application to file

observations (Ground 1);
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- The Pre-Trial Chamber erred in law in failing totefenine Cote d’lvoire’s
application in a separate decision, thereby deapyivihe Defence of the right to

appeal the decision or to reply (Ground 2);

- The Pre-Trial Chamber erred in law in adjudging 1BeApril 2003 declaration with

reference to the “situation at hand” (Ground 3);

- The Pre-Trial Chamber erred in law in failing tonstrue the 18 April 2003

declaration as a unilateral act of the Ivorian&{&round 4);
- The Pre-Trial Chamber erred in law by drawing cosidns from the existence of
documents signed by Alassane Ouattara on 14 Decetli® and 3 May 2011

without first adjudging their legal nature (Grous)d

- The Pre-Trial Chamber erred in law as to the raofggpplication of article 55(1) of
the Statute (Ground 6);

- The Pre-Trial Chamber erred in law as to the ambithe Court’s oversight over

compliance with article 59(2) by the national auities (Ground 7);

- The Pre-Trial Chamber erred in fact in failing fadf that article 59(2) had been

violated during the procedure of surrender to tbar€(Ground 8);

- The Pre-Trial Chamber erred in law in recharadtegithe Defence motion as an

abuse of process claim (Ground 9);

- The Pre-Trial Chamber erred in law as to the caomkt necessary to a finding of

lack of jurisdiction (Ground 10).

Accordingly,

- To set asidethe impugned decision in its entirety;
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- To rule that the International Criminal Court lacks juristihn in the case ofhe

Prosecutor v. Laurent Koudou Gbagbo.

In the alternative,

- To find that Laurent Gbagbo’s fundamental rights wereatée.

Accordingly,

- To allow the jurisdictional challenge;

- To rule that the Court cannot exercise its jurisdictiosiich circumstances.

[signed]
Emmanuel Altit
Lead Counsel for Mr Laurent Gbagbo
Dated this 6 September 2012, at The Hague, TheeNattds
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