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Introduction

1. The Defence has notified the Chamber of a recent disclosure made in respect of
witnesses P-17, P-38, and P-55. It has reserved the right to make any further
written submissions if required, after the forthcoming appeal hearing, once the
disclosure has been properly evaluated.! Although the Prosecution does not
object to this very limited form of relief, since disclosure was made precisely to
enable such an evaluation, it contests certain inaccurate remarks made by the

Defence, which require clarification.

Submissions
2. The Defence incorrectly asserts that at least “51 documents” were disclosed by
the Prosecution on 25 April 2014.2 However, these documents relate only to

three witness interviews,® and one additional document, comprising:

the transcript of a 1-2 June and 15-17 July 2013* interview with P-
17, conducted for the purpose of another case, together with

supporting documents;>

the transcript of a 6-9 June 2013 interview with P-38,° conducted for

the purpose of another case, together with supporting documents;”

1 1CC-01/04-01/06-3086 (“Notice”), paras.12-14.

2 Notice, para.4. The reference in the Notice to “62 documents” reflects the fact that translations were provided
of certain materials: see below fn.8.

% See Notice, para.5.

* The interview was conducted in two stages, with a break in between. Given the limited duration of audio
recordings, this transcript was contained in 21 separate files: see Notice, Confidential Annex 1, listed items 5-15,
30-39.

®> These were five documents (photographs, sketches, and a legal undertaking) integral to the interview: see
Notice, Confidential Annex 1, listed items 1, 16-19.

® Given the limited duration of audio recordings, this transcript was contained in 9 separate files: see Notice,
Confidential Annex 1, listed items 21-29.

” These were three documents (a map, personal notes, a legal undertaking) integral to the interview: see Notice,
Confidential Annex 1, listed items 2-4.

ICC-01/04-01/06 3/5 13 May 2014



ICC-01/04-01/06-3089 13-05-2014 4/5 RH A5 A6

the transcript of a 23-27 September 2013 interview with P-55,8
conducted for the purpose of another case, together with

supporting documents;’ and

an investigator’s note concerning P-55.1 An advance copy of this
document was previously disclosed to the Defence, with two other

documents, on 25 July 2013 (one day after it was created).!

3. The Defence’s reliance on this good faith Prosecution disclosure to show its
very opposite—that the Prosecution does not conform to its disclosure
obligations'?—is baseless. To the contrary, the Prosecution takes its disclosure

obligations with the utmost gravity.

4. The Defence is incorrect to assert generally that “all new statements” of
witnesses who have testified in this case must be disclosed under Rule 77 or
Article 67(2) of the Statute, as applicable.’® Rather, on appeal, the Prosecution is
obliged to disclose new witness statements if they contain information that falls
under Rule 77 or Article 67(2), tailored to the relevant issues on appeal. The

Prosecution adopted this practice in this instance.

5. The three interviews (and related documents) are disclosed to the Defence
under Rule 77. Although initially the Prosecution did not consider the
information in the disclosed material as falling within Rule 77, it kept the

matter under review in light of the continuous nature of its disclosure

8 Given the limited duration of audio recordings, this transcript was contained in 11 separate files: see Notice,
Confidential Annex 1, listed items 41-51. Additionally, a Kinyarwanda translation of this transcript was provided
in 11 further files: see Notice, Confidential Annex 1, listed items 52-62.

® This was one document (a legal undertaking) integral to the interview: see Notice, Confidential Annex 1, listed
item 40.

1% See Notice, Confidential Annex 1, listed item 20.

! Disclosure was made as package 215.

12 See Notice, para.11.

13 Contra Notice, para.8.

14 p.17, P-38 and P-55 were not interviewed in 2013 for the purpose of these proceedings but rather for a
different case. Thus, although the Prosecution recognised that some aspects of the statements touched upon the
military activities of the UPC/FPLC (see Notice, para.9), it did not initially consider the nature or content of
these remarks sufficient to render the interviews material to the preparation of the defence.
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obligations.’> Upon receiving the Defence’s request, on 17 April 2014, and
considering the Defence’s views, the Prosecution decided—in the particular

circumstances of this appeal —that Rule 77 should be applied.

6. The materials were promptly disclosed on 25 April 2014, just over a week after

the Defence request was received. This was not untimely.!®

7. Should the Defence consider further action is necessary in respect of the
disclosed material, having properly evaluated it,’” the established procedure of
this Court provides them an appropriate remedy: an application to admit

additional evidence under Regulation 62.18

Fatou Bensouda, Prosecutor

Dated this 13" day of May 2014
At The Hague, The Netherlands

!> The Prosecution further notes that it is urgently finalising transcriptions of a recent interview with witness P-
16, and taking measures to implement any necessary redactions. It will disclose this material to the Defence as
soon as the necessary preparations are completed, on the same basis as discussed here.

16 Contra Notice, paras.7, 12.

17 See Notice, paras.12, 14.

'8 Subject to any application meeting the necessary standards for admissibility of additional evidence under
Regulation 62: see e.g. ICC-01/04-01/06/2969, paras.37-46.
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