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I. Introduction

1. The defence for Abdallah Banda Abakaer Nourain (“Defence”) opposes the

Prosecution’s Application for leave to reply to Defence Observations on the Annexes to

Prosecution filing ICC-02/05-03/09-517-Red (ICC-02/05-03/09-529-Conf)

(“Request”).1

II. Submissions

2. Good cause does not exist for leave to reply to the Defence Submission2 to be

granted to the Prosecution. At core, the two grounds advanced by the

Prosecution in the Request collapse into a dispute about the correct legal

standard to be applied to disclosure under Rule 77 of the Rules of Procedure and

Evidence.3 The Defence position, relying on statements of the Appeals Chamber,

is that the test is not relevance to the contested issues; it is prima facie materiality

to the preparation of the defence.4 The Prosecution take the contrary position.5

3. Central to the question of disclosure is the application of the correct legal

standard. This is a question which the Prosecution should reasonably have

anticipated would be addressed by the Defence in detail in its observations. The

fact that the Prosecution deliberately chose to address this central question in its

original submissions via one statement, repeated three times,6 does not mean

that the Prosecution should now be permitted to re-open these original brief

submissions in order to remedy what it clearly believes is a failure to properly

articulate and legally justify its position. In any event, despite the brevity of the

Prosecution’s submissions, its position is, nevertheless, clear and no further

submissions are warranted.

1 ICC-02/05-03/09-517-Red.
2 As defined at paragraph 1 of the Request.
3 The two grounds are identified at paragraphs 4 and 6 of the Request.
4 Defence Submission, paras. 5 – 7.
5 ICC-02/05-03/09-517-Red, paras. 3, 12 and 32.
6 Ibid.
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4. Further, the original request for disclosure has been outstanding since October

2011.7 Both parties have made extensive submissions on the request, the latest

being in respect of the annexes to filing ICC-02/05-03/09-571-Red. There is also a

detailed and considered Appeals Chamber judgement providing guidance on

the application of Rule 77.8 The Defence submits there is sufficient material

before the Trial Chamber to rule on the question of disclosure, including the

question of the correct legal standard. This is particularly the case when the

Prosecution effectively (albeit improperly) argues the terms of its proposed reply

in the body of the Request.9

III. Classification

5. The Defence submits this filing on a confidential basis pursuant to Regulation

23bis(2) of the Regulations of the Court. However, in the interests of the publicity

of these proceedings, the Defence has no objection to this filing being re-

classified as “public” because it does not refer to any confidential material.

IV. Relief Requested

6. For the reasons set out above, the Defence respectfully requests that the Trial

Chamber reject the Request.

7 ICC-02/05-03/09-235. As noted at footnote 13 of filing 235, the Defence first requested disclosure of the
material from the Prosecution in an email dated 19 July 2011.
8 ICC-02/05-03/09-501.
9 Request, paras. 5 and 7.
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Respectfully Submitted,

_________________________________
Mr. Karim A. A. Khan QC

Lead Counsel
for Abdallah Banda Abakaer Nourain

Dated this 20th day of January 2014

At The Hague, Netherlands
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