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I.  INTRODUCTION

1.  The Defence for President Uhuru Kenyatta hereby provides its observations

pursuant to Trial Chamber V(b)’s (“Chamber”) “Order for further observations

on where the Court shall sit for trial”.!

II. OBSERVATIONS

(A) The Propriety of the Chamber Considering the Matter of the Place for Trial

2. The Defence has no objection to the Chamber considering the matter of the
place of trial proprio motu and issuing a recommendation to the Presidency

irrespective of the fact that Mr Muthaura is no longer an accused.

3. The Defence submits that the Rome Statute (“Statute”) and the Rules of
Procedure and Evidence (“Rules”) empower the Chamber to rule on the issue
proprio motu. Article 3(1) provides that the seat of the Court “shall be
established at The Hague in the Netherlands (‘the host State”).” Article 3(3)
provides, however, that the Court “may sit elsewhere, whenever it considers it
desirable, as provided in this Statute.” Pursuant to Article 62 of the Statute, the
place of the trial shall be the seat of the Court, unless otherwise decided. Rule
100(1) of the Rules confirms that “where the Court considers that it would be in

the interests of justice, it may decide to sit in a State other than the host State.”

4. The Statute and the Rules empower the Chamber to rule on any relevant

matter? or any issue concerning the conduct of the proceedings.

'1CC-01/09-02/11-781.
* Article 64(6)().
* Rule 134.
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(B) Whether the Opening of Trial and/or Another Appropriate Portion of Trial

Shall Be Held in Kenya or Tanzania

5. The Defence does not object to the Chamber holding the opening of the trial or

another appropriate portion of the trial in Kenya or Tanzania.

6.  The Defence also notes that on 7 February 2013, neither the Registry* nor the
Prosecution® objected in principle to the Chamber holding appropriate portions

of the trial in Kenya and/or Tanzania.

Respectfully submitted,

S35 Cithgan—

Steven Kay QC and Gillian Higgins
On behalf of Uhuru Muigai Kenyatta

Dated this 12" day of August 2013
At London, England

*1CC-01/09-02/11-632.
*ICC-01/09-02/11-631.
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