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I. Introduction

1. On 24 June 2013, the Government of Libya (“Libya” or “the Government”) filed its
“Document in Support of Libya’s Appeal against the ‘Decision on the admissibility of
the case against Saif Al-Islam Gaddafi™ (“Appeal”).!

2. Counsel for the Defence of Mr. Saif Al-Islam Gaddafi (“the Defence) herewith files

its Response.

3. Libya has failed to discharge its burden of showing that the Pre-Trial Chamber (“the
Chamber”) erred in law, in fact or in the exercise of its discretion, when it found the

case against Saif Al-Islam Gaddafi to be admissible before the Court.
4. Accordingly, Libya’s Appeal should be dismissed in its entirety.

5. Moreover, Libya’s request for an oral hearing should be rejected. There is a
presumption against oral hearings on appeal,” and Libya has advanced no cogent
arguments as to why this presumption should be displaced in the current case. An oral
hearing would serve no useful purpose, would not be in the interests of justice and
would only serve to protract what have already been the most protracted admissibility

proceedings in the history of the ICC.
I1. Overview

6. Libya’s Appeal should be summarily dismissed because it either (a) merely repeats
arguments which it raised before the Chamber and which were rejected, without
showing how the Chamber erred; (b) raises new arguments on appeal and seeks to
adduce new materials, which were not before the Chamber when it rendered its
Decision; and (c) misstates the findings of the Chamber. These are all grounds for

summary or in limine dismissal.’

"1CC-01/11-01/11-370-Conf-Red. This was notified to the Defence on 25 June 2013.

2 “Rule 156(3) [...] establishes as a norm that proceedings on appeal [...] should be conducted by way of written
submissions ...for the Appeals Chamber to exercise its discretion and depart from this norm it must be furnished
with cogent reasons that demonstrate why an orval hearing in lieu of, or in addition to, written submissions is
necessary.” ICC-01/09-01/11-271, paras.9-10.

3 See Part 111 of Response.
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7. Libya attacks the Chamber’s Decision on the admissibility of the case against Saif Al-
Islam Gaddafi of 31 May 2013 (“the Decision™) as “a rush to judgment”.* This is an
extraordinary claim to make in the context of the lengthiest admissibility proceedings
in the history of the Court, in which the Chamber gave Libya every opportunity to
make good its admissibility challenge. At the admissibility hearings on 9 and 10
October 2012, Libya was permitted to address any facts that were of relevance to the
determination of the admissibility of the case against Saif Al-Islam Gaddafi.’ Libya
fully availed itself of the unprecedented opportunities accorded to it to make, and
supplement, its challenge. For example, by the time it filed its reply dated 4 March
2013,” the Government had submitted at least twenty-one prior filings, which
advanced its factual or legal arguments concerning the admissibility of the case.® No
State or party has ever been furnished with as much time and as many opportunities as

Libya to make good its challenge.

8. Yet not only does Libya complain that it should have been granted even more time, it
wrongly accuses the Chamber of having created the appearance of giving “short
shrift” to Libyan domestic proceedings.’This is a serious accusation to level against
the Chamber. Libya goes even further and charges that the Chamber was “determined”
to render its Decision before Libya’s proceedings against Mr. Gaddafi had reached the
accusation stage, when — Libya alleges — its challenge would have been stronger.'’

The suggestion that the Chamber timed its Decision so as to put Libya at a

* Appeal, para.71.

> ICC-01/11-01/11-T-1-CONF-ENG; ICC-01/11-01/11-T-2-CONF-ENG; ICC-01/11-01/11-T-3-CONF-ENG;
ICC-01/11-01/11-T-4-CONF-ENG, (collectively “Admissibility Hearing”).

$1CC-01/11-01/11-212, para.10: In response to OPCD’s request to confine the scope of the admissibility hearing
to matters falling within the scope of the initial admissibility challenge, the Pre-Trial Chamber stated “it would
be unreasonable to disregard the circumstances currently prevailing, by preventing Libya to address, at this
point in time, any changes or developments in the factual circumstances underlying its Admissibility Challenge”.
71CC-01/11-01/11-293-Conf.

#1CC-01/11-01/11-44-Anx1-Red; ICC-01/11-01/11-82, para.2; ICC-01/11-01/11-102, para.5; ICC-01/11-01/11-
102, paras.5-6 and 21-27; ICC-01/11-01/11-111-Red, paras.6 and 13-17; ICC-01/11-01/11-130-Red; ICC-01/11-
01/11-132, paras.6-14; ICC-01/11-01/11-144; 1CC-01/11-01/11-149; ICC-01/11-01/11-160; ICC-01/11-01/11-
192; ICC-01/11-01/11-205, para.2, 10-16; ICC-01/11-01/11-213, paras.10-18; ICC-01/11-01/11-218-Conf; ICC-
01/11-01/11-221-Conf; 1CC-01/11-01/11-246; ICC-01/11-01/11-251; ICC-01/11-01/11-258-Conf-Red3; ICC-
01/11-01/11-260, paras.3, 12-13 and 17; ICC-01/11-01/11-264, paras.22-24 and 27-28; ICC-01/11-01/11-274.

? Appeal, para.70.

10 Appeal, para.62.
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disadvantage is grave and entirely unfounded. Moreover, Libya claimed for over one

year that its investigation would soon reach the accusation stage, and yet it did not.""

9. In respect of its substantive grounds of appeal, Libya’s Ground One relies on an
entirely erroneous reading of the Decision and a misstatement of the legal test applied
by the Chamber. Libya alleges — using the expression no less than 20 times in its

Appeal'?

— that the Chamber applied a “precise scope” test in relation to the same
person/same conduct test. In fact, the Chamber applied no such test, and the phrase,
“precise scope” appears only once in the Decision, and there in the context of a fact-
specific discussion of witness summaries."” The Chamber directed itself correctly in

law and in fact. Libya has shown no error.

10. In its Ground Two, Libya either simply rehashes arguments which the Chamber
rejected, without showing how the Chamber erred, or seeks to rely on new arguments

and new evidence that was not before the Chamber, which is equally impermissible.

11. It 1s highly striking, and emblematic of Libya’s shifting and opportunistic approach,

that it now states that “it was a patent error of fact for the Chamber to fail to take into

account the evidential materials submitted as part of the Al-Senussi Admissibility
Challenge (in so far as they pertained to Mr. Gaddafi) when deliberating on the
Gaddafi Admissibility Challenge.”"® Libya neglects to mention that its position
throughout the admissibility proceedings was that the Chamber had to consider the Al-
Senussi and Gaddafi admissibility challenges separately:

“... the term, ‘case’ in Article 19(2) necessarily refers to the individual case
against each individual suspect and must be considered separately in respect
of every such individual. Consequently, where there are two or more suspects,
the admissibility assessment must consider the case against each suspect as
separate and distinct inquiries.”15

"'In its original challenge dated 1 May 2012, (“Admissibility Challenge™), Libya stated that Mr. Gaddafi’s case
would proceed to the accusation stage in a “few weeks” and “three weeks”. ICC-01/11-01/11-130-Conf, paras.41
and 91. See also footnote 67 and paragraph 291 below.

'2 Appeal, paras.45-46, 49, 53, 59, 60, 62-64, 68-69, 72, 75, 77, 80, 101, 132, 136, 150 and 158.

13 Decision, para.123, “...In other words, the scant level of detail and the lack of specificity of the summaries do
not allow the Chamber to draw conclusions as to the precise scope of the domestic investigation.”

'4 Appeal, para.92, emphasis added.

5 1CC-01/11-01/1 1-130, para.69, emphasis added. See also ICC-01/11-01/11-134, the Chamber confirmed that
the challenge was “understood to only concern the case against Mr. Gaddafi”. Libya did not seek leave to appeal
or reconsideration of this decision.
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12. In respect of its Ground Three, Libya fails to substantiate any unfairness or procedural

errors on the part of the Chamber.

13. Libya’s Ground Four fails to identify any error of fact or law in relation to the
Chamber’s decision concerning the question of the inability or unavailability of
Libya’s national judicial system. The fact that Mr. Gaddafi is detained by the Zintan
Brigade outside the control of the authorities in Tripoli is a notorious and
incontrovertible fact. Libya seeks to disguise this fact with semantics, for example
calling the Zintan Brigade “a government-sanctioned local authority.”'® Not only is
this approach unrealistic sophistry, it represents an entirely new position taken on
appeal. This is impermissible; the ground must be summarily dismissed. Finally,
Libya also seeks to put new evidence before the Appeals Chamber which was not
before the Pre-Trial Chamber. Again, this is impermissible, as Libya knows, and a

further warrant for summary dismissal of its challenge.

14. Finally, it is worth noting that in the entirety of Libya’s Appeal, there is not the
slightest mention or recognition of the fact that Mr. Gaddafi — a man who is presumed
innocent in the eyes of the law — has been held incommunicado and in solitary
confinement for months. Throughout this time he has been facing the gravest penalty
of all: the death penalty. Libya’s Appeal neglects to mention any right of Mr. Gaddafi
to an expeditious trial and to be free of the appalling mental strain of solitary
confinement and the stress of facing a capital charge. On the contrary, by arguing that
Libya should be given months, if not years, to build a society based on the rule of law
and the institutions necessary to try him, any such rights of Mr. Gaddafi appear to be
entirely subordinated to the purported requirements of a state in “tranmsitional
circumstances”."” In this way, Libya appears to be indifferent to the predicament of

Mr. Gaddafi, and of his right to be treated with dignity, as a human being.

15. As a result, Mr. Gaddafi’s fundamental right to a fair and expeditious trial, as
enshrined in both the Statute and the Rules,'® is currently undermined by the use of
unwarranted and prolonged preliminary appeals. As the Pre-Trial Chamber noted in

Lubanga:

'S Appeal, para.157.
17 Appeal, para.6.
'8 Articles 64(2), 67(1) and 67(1)(c)
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“Greater emphasis should be placed on [the exceptional nature of
interlocutory appeals] ...[m]oreover, particular attention should be paid to the
status of detention of the accused. To authorize the parties to appeal the
decision confirming charges when the suspect is under detention would cause
avoidable delay in the procedure, which has to be carefully counterbalanced
with the interests of the suspect to a fair and expeditious trial.”"’

16. The same considerations apply in the case of challenges to admissibility when the
person is in custody. What is more, the particular circumstances of the person’s
detention, as well as the prolonged nature of proceedings to date, further underscore
the need to prevent further, unnecessary delay. Since confirmation of his arrest on 19
November 2011,20 the conditions of Mr. Gaddafi’s continued detention are well
known. Most recently, the African Court of Human and Peoples’ Rights found that
“there exists a situation of extreme gravity and urgency, as well as a risk of
irreparable harm” to Mr. Gaddafi, considering his “alleged length of detention
[...]without access to a lawyer, family or friends” and “the principles of justice that
require every accused person to be accorded a fair and just trial” "

17. It is clear that Libya employs complementarity as a ‘silver bullet’ in a number of
respects: as an interpretive presumption in favour of the State; as a basis for lowering
the requirement for a successful complementarity-based admissibility challenge and
for an informal, open-ended approach to such challenges.”” Without discounting the
importance of this principle, it is important to stress that it is given effect to by the
terms of the Statute and cannot be abused as a modifier whenever their application is

unfavourable to the State.

1CC-01/04-01/06-915, paras.29-30.

91CC-01/11-01/11-34-Anx.

2! ACHPR v. Libya, paras.16-17.

2 This is underscored by Libya’s multiple attempts to stave off its obligation to surrender Mr. Gaddafi by
employing an overly broad interpretation of the admissibility regime. For example, in reaction to the Chamber’s
decision of 7 March 2012, which rejected Libya’s attempt to postpone the surrender of Mr. Gaddafi pursuant to
Article 94 and requested Libya to notify of its decision to fulfil its surrender obligation (ICC-01/11-01/11-72-
Conf), Libya sought to once more defer the surrender of Mr. Gaddafi on the basis that it intended to challenge
admissibility within forty-two days (ICC-01/11-01/11-82-Conf). Libya thereby failed to comply with the
Chamber’s surrender request, notwithstanding the fact that the obligation to surrender Mr. Gaddafi dated from
his arrest, and Libya had not received any authorisation from the ICC to delay or postpone his surrender in the
interim (ICC-01/11-01/11-87-Conf). See also ICC-01/11-01/11-100.
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I11. Grounds for Summary Dismissal

18. The following grounds of appeal should be summarily dismissed for the following
reasons:
. Ground One

19. The Appeals Chamber has a discretion to dismiss appellate submissions that are

evidently unfounded.”> Ground One should be summarily dismissed because it is
predicated on a blatantly erroneous interpretation of the Decision. Namely, Libya
incorrectly asserts that the Pre-Trial Chamber found, as a matter of law, that the “same
conduct” test under Article 17 requires “proof of the ‘actual contours’ and ‘precise

, . .. . . 24
scope’ of its domestic investigations”.

20. The Pre-Trial Chamber did not establish such a ‘legal test’; it merely employed the
terms “actual contours” and “precise scope” as descriptors in its evidential analysis.
Libya had itself purported to adduce evidence concerning the “contours” of the
investigation.”> The Chamber’s finding was an evidential conclusion that Libya’s

evidence failed to substantiate what it had claimed.

21. Libya has also failed to set out any arguments as to how this alleged “legal error”
materially affected the outcome of the decision.”® This constitutes grounds for
summary dismissal.>’ It is, moreover, difficult to see how this finding could have
prejudiced Libya given that it had previously defended the Pre-Trial Chamber’s
request for information concerning the contours of the investigation.”® Libya argued
that the Chamber’s request “forms one of the building blocks by which the Chamber is

fulfilling its role in ensuring the fairness of the overall admissibility proceedings”* A

» Sesay, para.36; Bangura, para.28; D. Milosevi¢, para.l6.

% Appeal, paras.45-46.

3 See ICC-01/11-01/11-258-Conf-Red, paras.67-68.

2 1CC-02/04-01/05-408, para.48: “[a]s part of the reasons in support of a ground of appeal, an appellant is
obliged not only to set out the alleged error, but also to indicate, with sufficient precision, how this error would
have materially affected the impugned decision.”

27 1CC-02/04-01/05-408, para.51.

2 1CC-01/11-01/11-246, para.2.

#1CC-01/11-01/11-246, para.16.
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failure to show prejudice is grounds for summary dismissal,’® as is a failure by the

appealing party to contest the legal point at first instance.”'
. Ground Two

22. Ground Two should be summarily dismissed due to Libya’s failure to clearly identify
which errors are factual and which are legal. Libya has referred to the existence of a
legal error in the chapeau to Ground Two, but it does not refer to nor identify the
nature of this legal error in its submissions. A party is expected to set out the grounds
of appeal clearly, logically and exhaustively.’ Failure to articulate the precise nature

of the appealed error can thus constitute grounds for summary dismissal.*

23. Throughout Ground Two, Libya also claims that the Chamber erred by failing to
attribute “weight” or “sufficient weight” to particular items of evidence.** It has
nonetheless failed to specify in what sense it is employing the term “weight”, nor

whether it considers this to have been a legal or factual error.

24, Libya has not contested the Pre-Trial Chamber’s finding that the Appeals Chamber’s
reference to probative value refers to evidence that is probative of the existence of
investigations rather than probative as to the criminal responsibility of a person.® It
would therefore have been inapposite for the Chamber to have made any attributions

of “evidential weight”.

25. Moreover, the Chamber did in fact conclude, on the basis of those evidential items that
Libya claims were given no or insufficient weight, that Libya was conducting
investigations into the matters referred to therein.*® Although weight is not a term that
readily lends itself to an admissibility assessment, it would appear that the Chamber
attributed “full” weight to these items in the sense that it found them to be probative of
the existence of investigations into the matter set out therein. In other words, the

Chamber took Libya’s evidence “at its highest”, and still found it wanting. The crux of

30 Sesay, para. 41.

3! Haridinaj paras.111-112.

32 Sesay, para.36; Brima, para.34; D. Milosevi¢, para.16.

3 Gali¢, para.297; Martié, para.89; Krajisnik, paras.593 and 646; Bangura, para.29.
3* Appeal, paras.96, 99, 100, 106, and 109.

3% Decision, paras.54 and 122.

3% Decision, para.134.
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Libya’s ground is, therefore, disagreement with the Chamber’s assessment of the facts,

rather than any legal or factual error.

Libya’s arguments in Ground Two concerning “weight” should thus be dismissed
summarily due to their inherent ambiguity, as well as Libya’s failure to articulate an

error, and failure to refer to relevant factual findings of the Pre-Trial Chamber.*’

Throughout Ground Two, Libya has also consistently misrepresented the contents of
its evidence, which constitutes automatic grounds for summary dismissal.”® It is also
impermissible, and thus grounds for summary dismissal, to refer to material, which is
not part of the record.®® In light of the fact that the documents filed as annexes to the
challenge to the admissibility of the case against Mr. Al-Senussi*” do not comprise
part of the record of the Gaddafi admissibility challenge, Libya’s submissions at
paragraphs 94-95 should be summarily dismissed.

In several instances throughout Ground Two, Libya asserts that the error in question
impacted on the outcome of the Pre-Trial Chamber’s Decision, without explaining

how the error impacted on the Decision.

For example, in Ground Two (C), Libya merely asserts that the information that would
have been adduced through further submissions or via a site visit to Tripoli “would
have been of sufficient specificity and probative value to satisfy the Chamber that the
domestic investigation was in relation to the same case as that before the ICC.”""!
Libya has not, however, elucidated what the evidence would have been comprised of
(i.e. statements, photographs, recordings) or to which conduct underlying the ICC case
it pertained. As concerns the appointment of the new Prosecutor-General, although
Libya refers to its “significance”, it does not elaborate as to how this information
would have materially affected the particular findings of the Pre-Trial Chamber that

were dispositive of the challenge.

37 D. MiloSevié, para.17.

¥ D. MiloSevi¢, para.17. In terms of examples of these misrepresentations [REDACTED].
¥ D. MiloSevi¢, para.17.

0 1CC-01/11-01/11-307, (“Al-Senussi Challenge™).

! Appeal, para.115.
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30. Similarly, in Ground Two (D), Libya claims that the Chamber fails to make linkages
between individual items of evidence. Libya has nonetheless failed to provide any
examples where such linkages should have been made, nor has it elaborated as to what

conclusions these linkages would have supported.

o Ground Three

31. Ground Three is essentially premised on Libya’s assertion that the Chamber “rushed
to judgment” in issuing its admissibility decision when it did, and thereby failed to
accord procedural fairness to Libya. It beggars belief that Libya has the temerity to put

forward such a claim, given that it was allocated three times the amount of time that

any other party challenging admissibility before the ICC ever enjoyed,* and abundant
opportunities to submit evidence. Appellate arguments that are evidently unfounded or

contrary to common sense are liable to be summarily dismissed.*

32. Ground Three is also riddled with instances in which Libya failed to contest the point
at first instance, or had acquiesced to the Chamber’s position on the issue in question.
In its decision of 7 December 2012, the Pre-Trial Chamber set out a time frame for the
resolution of the admissibility proceedings, and clear indicia as to the type of evidence
required and the standard of proof.* Libya not only failed to seek leave to appeal this
decision, it explicitly argued that the terms of the decision were consistent with the
fairness of the proceedings, and would ensure an expeditious resolution of the

admissibility proceedings.*’

33. Libya has also failed to cite any information or evidence in the record concerning the
apparent appointment of counsel for Mr. Gaddafi in connection with the national
security proceedings in Zintan.*® Similarly, although Libya avers that the appointment
of the new Prosecutor-General had produced a “positive impact on the development of

the domestic proceedings and transitional justice generally”,* no information or

2 See para.135 et seq below.

® Sesay, para.36; Bangura, para.28; D. MiloSevi¢, para.16; Krajisnik, para.22.
#1CC-01/11-01/11-239, (“7 December 2012 Decision™).

¥ 1CC-01/11-01/11-246, paras.16-17.

4 Appeal, para.122.

7 Appeal, para.130.
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evidence in the record is cited in support of this claim. As such, these allegations

should be automatically disregarded.*®

34. Libya’s arguments at paragraph 126 of the Appeal Brief concerning Article 59 of the
Criminal Procedure Code are also premised on unsupported, unreferenced quotations,
which do not correspond to the actual text of Article 59.*° Libya’s appellate arguments
concerning the so-called secrecy of investigations should therefore be summarily

dismissed due to its misrepresentation of the law.*°
. Ground Four

35. Libya’s submissions in Ground Four should be dismissed as manifestly unfounded
because they are predicated on the erroneous conclusion that the Chamber failed to set
out a legal definition of “unavailability””>' In so doing, Libya has ignored the

Chamber’s finding that:

“Libya continues to face substantial difficulties in exercising its judicial powers
fully across the entire territory [...] the Chamber is of the view that its national
system cannot yet be applied in full in areas of aspects relevant to the case, being

thus “unavailable’ with the terms of article 17(3) of the Statute » 32

36. Properly cast, therefore, Libya’s appeal on this point rests on a mere disagreement
with the definition adopted by the Chamber, rather than an appealable error

concerning the absence of a definition, and as such, should be summarily dismissed.

37. Moreover, while Libya has claimed that the standard for a determination of “inability”

is a stringent one,’

it has failed to demonstrate that the notion of unavailability
applied by the Pre-Trial Chamber (including the reference to substantial difficulties in

the exercise of judicial powers) is inconsistent with, or less stringent than, the test

* D. Milosevi¢, para.17.

¥ Article 59: “Investigation procedures and their results shall be considered confidential. Investigators,
prosecution members and their assistants or clerks and experts and others who are related to the investigation
or attend it due to their profession or post shall undertake not to disclose them [procedures and results]. [...]”
ICC-01/11-01/11-281-Conf, fn 27, emphasis added.

% D. MiloSevié, para.17.

3! Appeal, paras.150-151.

32 Decision, para.205, emphasis added.

>3 Appeal, paras.150-151.
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advocated by the authorities upon which it relies.”® It is not enough to simply assert
that the alleged error would have impacted on the decision; the appealing party must

demonstrate how the error affected the outcome of the decision.

38. Throughout Ground Four, Libya also asserts that the Chamber “erred in fact and law”
without specifying the nature of the legal or factual error, or identifying which
arguments pertain to which type of error.””> Such ambiguous and equivocal pleadings

also attract summary dismissal.’®

39. As with Ground Three, Libya asserts in Ground Four that Mr. Gaddafi is represented
by counsel in the Zintan proceedings, notwithstanding the absence of any evidence
submitted in support of this assertion. Libya has also raised arguments concerning the
appointment of this counsel, the relationship of the Zintan brigade to the central
government, and the possibility that Mr. Gaddafi could be tried in Zintan, for the first

time on appeal. Such submissions should be dismissed summarily because they were

not raised before the Pre-Trial Chamber.>’

40. Grounds Four (B.4) and (B.5)® should be summarily dismissed due to the absence of

any coherent nexus between the arguments set out therein and the Chamber’s findings.

IVv. Factual and Procedural Background

41. Libya’s presentation of what it claims to be the “backdrop” to the case is replete with
tendentious political points. The following assertions of Libya are all highly

controversial:

(1) That Libya is “a stable and democratic state”;

(2) That Libya “has made its best efforts to cooperate and engage with the

Court”;

> Appeal, fn.220-223.

>> See Appeal paras.154 and 156.

%6 Sesay para.36; Brima, para.34; D. MiloSevi¢, para.16.
*71CC-02/05-03/09-295-0OA2, para.20

% Appeal, paras.173-177.
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(3) That the Gaddafi regime was responsible for “mass atrocities” during the

2011 revolution.”

42. These arguments and assertions have no place in an appeal against a Decision finding
a case to be admissible before the Court.®” The Appeals Chamber is not concerned
with political slogans, with stating a preference for one political regime over another,
or with the politics of what Libya calls “difficult, transitional circumstances”.®" The
Appeals Chamber’s mandate is only to decide whether Libya has discharged its
burden of showing that its appeal meets the tests set out in Articles 81 and 82 of the
Statute.

29 (13

43. Indeed, Libya’s persistent references to “challenges”, “transitional circumstances”,
and other such vague phrases and euphemisms, are in fact an implicit admission that
Libya does not yet have a functioning judicial system. The Court is not concerned

with why this is so; it is enough that it is so.

44. As detailed throughout this Response, the Pre-Trial Chamber afforded ample, indeed
extraordinary, opportunities to Libya to make good its challenge. Aside from the
number of filings submitted to assert its factual or legal arguments,”* Libya was
offered three distinct opportunities to adduce evidence in support of its challenge;®
neither of which was confined or limited in scope as to its original challenge.®* On at
least six separate occasions Libya was either granted leave to reply, given an extension

of time or allowed to postpone an obligation.®®

45. Such allowances were not limited to the Admissibility Challenge. Libya was able to
evade its obligation to surrender Saif Al-Islam Gaddafi to the Court for over six

months prior to its challenge despite the lack of authorisation from the ICC to delay or

> Appeal, para.6.

5 Other supererogatory political slogans include: “Muammar Gaddafi’s tyrannical rule” (Appeal, para.8), and
“an oppressive regime has been overthrown; the country has emerged from a bloody civil war [...]” (Appeal,
para.112).

*! Appeal, para.6.

62 See paragraph 7 and footnote 8 above.

6 The original Admissibility Challenge (May 2012); Admissibility Hearing (October 2012); and Further
Submissions (January 2013).

“1CC-01/11-01/11-212.

5 1CC-01/11-01/11-42; ICC-01/11-01/11-163; ICC-01/11-01/11-163; ICC-01/11-01/11-191; ICC-01/11-01/11-
200; ICC-01/11-01/11-239; ICC-01/11-01/11-288.
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postpone his surrender.®® Libya’s apparent will to evade meeting its obligations before
the ICC were most notably demonstrated by its consistent assertions that it would
adduce further evidence once the investigation into Mr. Gaddafi reached the
Accusation Chamber stage®’ and would retain custody over Mr. Gaddafi, both in the
coming weeks.®® To date, Libya has achieved neither in nearly fifteen months of

making its challenge.

46. Moreover, the Chamber provided Libya with ample guidance as to what it needed to
show by way of evidence in the context of an admissibility challenge. Most notably, in
its 7 December 2012 Decision, the Pre-Trial provided 55 specific points of
clarification for Libya to address in its filing dated 23 January 2013, (“Further

Submissions”),”

with particular emphasis on a request for further information on “the
anticipated contours of the case at the national level...[being] mindful that a mere
assurance that the national on-going investigation covers the same conduct as the

case before the Court cannot be deemed sufficient [...].”"

47. Despite these advantages accorded to it by the Chamber, Libya consistently failed to
adhere to the Chamber’s stipulation that “Libya will provide all required assistance in
order to facilitate an expeditious determination of the Admissibility Challenge™.”" For
example, the Chamber suspended Libya’s deadline to submit its reply to the responses
to the Admissibility Challenge, in recognition of the exceptional circumstances
engendered by elections. Nonetheless, when the Chamber requested Libya to submit a
report “as soon as possible, and no later than 7 September 2012 in order to update it
on, inter alia, the appointment of the Minister of Justice and Prosecutor-General,72

Libya requested an extension of time on the day of the deadline itself, which thus

% See 1CC-01/11-01/11-87-Conf.

7 1CC-01/11-01/130-Conf (“in the next three weeks”, 1 May 2012); ICC-01/11-01/11-251 (“that in the next
month it is expected that the cases will be transferred to the Chamber d’Accusation for pre-trial proceedings”,
15 January 2013); ICC-01/11-01/11-258-Conf (“the case will be transferred to the Chambre d'Accusation for
pre-trial proceedings within the next four weeks”, 23 January 2013). In October 2012, Libya asserted that “the
trial stage were currently scheduled to begin [...] in February, not any earlier” (ICC-01/11-01/11-T-2-ENG-
CONF, p.45, lines 11-12). In March 2013 it “estimated commencement date of the trial in May 2013 (ICC-
01/11-01/11-293-Conf).

% For examples of Libya’s assertion that it was undergoing negotiations to transfer Mr. Gaddafi to Zintan see
ICC-01/11-01/11-44; 1CC-01/11-01/11-102; ICC-01/11-01/11-160; ICC-01/11-01/11-T-2-ENG-CONF, p.29,
lines 16-24); ICC-01/11-01/11-258-Conf; ICC-01/11-01/11-293-Conf.

% 1CC-01/11-01/11-239; ICC-01/11-01/11-258-Conf-Red.

0 1CC-01/11-01/11-239.

"' ICC-01/11-01/11-163, para. 41.

2 1CC-01/11-01/11-200.
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impeded the ability of the Chamber to determine whether alternative measures or
procedures would have been appropriate in the interim.’Furthermore, on certain
occasions Libya conceded that it had failed to address each of the Chamber’s requests
for information that the Chamber considered necessary for its determination of the
Challenge but failed to provide any reasons for such omissions.”* Notwithstanding the
considerable degree of leeway accorded to it throughout the proceedings, Libya

remained unable to demonstrate that any concrete progress had been made on its part.

V. Standard of Review on Appeal

48. Generally, the Appeals Chamber construes its appellate function in a strict manner. In

Banda and Jerbo, the Chamber annunciated the following:

“The Appeals Chamber has repeatedly held that its review is corrective in
nature and not de novo. [...], it will arrive at its own conclusions as to the
appropriate law and determine whether or not the Trial Chamber
misinterpreted the law. If the Trial Chamber committed such an error, the
Appeals Chamber will only intervene if the error materially affected the

.. 75
Impugned Decision”.

49. In Kony, the Appeals Chamber indicated that its function “in respect of appeals
brought under article 82 (1) (a) of the Statute is to determine whether the
determination on the admissibility of the case or the jurisdiction of the Court was in

accord with the law”.”®

50. While the Statute does not provide any standard of review for appeals brought
pursuant to Article 82, the Appeals Chamber has adopted the grounds referred to in
Article 81(1): procedural error, error of fact and error of law. In the case of Bemba, the
Appeals Chamber considered the appeal of a decision granting interim release (thus

governed by Article 82(1)(b)):

“62. [...] the Appeals Chamber will not review the findings of the Pre-Trial
Chamber de novo, instead it will intervene in the findings of the Pre-Trial

7 1CC-01/11-01/11-205.

™ 1CC-01/11-01/11-258-Conf, para.48.: “Out of the approximately fifty witnesses interviewed in total for the
investigation, eight have been interviewed by the prosecution team since 1 May 2012, with the final interview
taking place on 16 December 2012 Libya has not provided the date of every single witness interview in this
further submission as requested by the Pre-Trial Chamber in its Decision”.

7 1CC-02/05-03/09-295-0OA2, para.20, emphasis added.

76 1CC-02/04-01/05-408-OA3, para.80.
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Chamber only where clear errors of law, fact or procedure are shown to exist
and vitiate the Impugned Decision. '’

51. The Appeals Chamber has similarly imported the above standard of review into the

context of admissibility challenges. Also in Bemba, the Appeals Chamber held:

“63. The Appeals Chamber has previously held that it may justifiably interfere
with sub judice decision ‘if the findings of the [Chamber] are flawed on
account of a misdirection on a question of law, a misappreciation of the facts
founding its decision, a disregard of relevant facts, or taking into account facts
extraneous to the sub judice issues’. The Appeals Chamber considers that this
standard of review is equally applicable when reviewing a decision on the
admissibility of a case.

102. The Appeals Chamber has also held that "an appellant is obliged not only

to set out the alleged error, but also to indicate, with sufficient precision, how

this error would have materially affected the impugned decision".”

52. The use of “vitiate” at paragraph 62 of the abovementioned Bemba decision, suggests
just how strong an influence any error needs to have on the impugned decision in

order to succeed as a ground of appeal.

53. In the present Appeal, Grounds One, Two and Four include alleged errors of fact. In
Ruto, the Appeals Chamber laid down the following stringent test for alleged errors of
fact:

“As to the ‘misappreciation of facts’ the Appeals Chamber will not disturb a
Pre-Trial or Trial Chamber's evaluation of the facts just because the Appeals
Chamber might have come to a different conclusion. It will interfere only in the
case where it cannot discern how the Chamber's conclusion could have
reasonably been reached from the evidence before it.>"

54. In its Ground Three, Libya relies on alleged unfairness in the manner in which the
Chamber conducted the admissibility proceedings. It should be noted that Rule 58(2),

which regulates how proceedings under Article 19 are to be conducted, leaves the

71CC-01/05-01/08-631-Red, para.62, emphasis added.
#1CC-01/05-01/08-962, para.102.
7 1CC-01/09-01/11-307-OA, para.56, emphasis added.
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conduct of proceedings wholly in the hands of the Chamber hearing the challenge. The
Chamber:

“...shall decide on the procedure to be followed and may take appropriate
measures for the proper conduct of the proceedings. It may hold a hearing. It
may join the challenge or question to a confirmation or a trial proceeding as
long as this does not cause undue delay, and in this circumstance shall hear
and decide on the challenge or question first” (emphasis added).

55. In such circumstances the Appeals Chamber ought to be, and has in the past proven to
be, extremely reluctant to interfere with the procedures adopted by the Chamber
below. Matters of the proper conduct of proceedings and procedure are pre-eminently
matters of discretion for that Chamber. As set out in its decision in Rufo referred to at
paragraph 53 above, the Appeals Chamber applied the same high standard to the
review of alleged procedural errors as it applies to the review of discretionary

decisions:

“89. Thus, rule 58 of the Rules of Procedure and Evidence stipulates the
procedure to be followed when filing a request or application under article 19
of the Statute. It requires that this request be transmitted to the Prosecutor and
the person concerned, who shall be given an opportunity to make written
submissions. Save for these express stipulations, the Pre-Trial Chamber enjoys
broad discretion in determining how to conduct the proceedings relating to
challenges to the admissibility of a case.”®’

56. In Kony, the Appeals Chamber explained its standard of review in respect of

discretionary decisions as follows:

“IT)he Appeals Chamber will not interfere with the Pre-Trial Chamber's
exercise of discretion under article 19 (1) of the Statute to determine
admissibility, save where it is shown that that determination was vitiated by an
error of law, an error of fact, or a procedural error, and then, only if the error
materially affected the determination. This means in effect that the Appeals
Chamber will interfere with a discretionary decision only under [limited
conditions. The jurisprudence of other international tribunals as well as that of
domestic courts endorses this position. They identify the conditions justifying
appellate interference to be: (i) where the exercise of discretion is based on an
erroneous interpretation of the law; (ii) where it is exercised on patently

%9 1CC-01/09-01/11-307-OA, para.89, emphasis added.
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incorrect conclusion of fact; or (iii) where the decision is so unfair and
. . . 81
unreasonable as to constitute an abuse of discretion.”

This standard of review applies, therefore, to the alleged procedural errors relied upon

by Libya.

Ex Parte Annexes Submitted Before the Appeals Chamber

Finally, the Appeals Chamber’s consideration of the admissibility materials should be
confined to the redacted versions transmitted to the Defence and the OPCV, rather

than the ex parte versions that have been filed directly before the Appeals Chamber.

In its decision of 18 July 2012, the Pre-Trial Chamber concluded ‘it may base its
decision on the admissibility of the case exclusively on information which is accessible
to the other parties to the admissibility proceedings”.** Notably, this finding is not
confined to ex parte materials submitted by the Defence, but on its terms, extends to

all information underpinning the admissibility decision.

While the Pre-Trial Chamber subsequently authorised Libya to request redactions in
relation to discrete information concerning the identity of witnesses and prosecuting
authorities,* the Pre-Trial Chamber did not reconsider any of its earlier legal findings

nor did it indicate that it would rely upon the withheld information in its final decision.

Thus there is a clear distinction between authorising Libya to withhold material from
the Defence, on the one hand, and authorising Libya (or any other participant) to rely
on ex parte information as part of its submissions. For example, the Rules permit the
Prosecution to withhold information from the Defence, which could identify witnesses
or prejudice ongoing investigations. Even though the Pre-Trial Chamber may receive
the information in question in connection with the Prosecution’s application for an
arrest warrant, or requests for redactions, the Chamber is precluded from basing its

decision on the withheld information, as it has itself ruled.

81 1CC-02/04-01/05-408-OA3, para.80, emphasis added.
$21CC-01/11-01/11-187-Red, para.10.
$1CC-01/11-01/11-262, paras.13-14.
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62. The Chamber’s Decision was issued on an entirely inter partes basis. The Decision is
not predicated, in any way, on any ex parte materials. Libya has not appealed against
the Chamber’s inter partes mode of proceeding, which indeed is the only fair and
reasonable way to proceed in this case. There is, therefore, no lawful basis for

introducing any ex parte material on appeal.

VII. GROUND ONE: “The Pre-Trial Chamber erred in law by holding that a number of

investigative steps covering discrete aspects of the case failed to satisfy the standard
99984

of ‘investigation of same case

A. Libya has misconstrued the test applied by the Chamber

63.  Libya argues that the Chamber erred in law by requiring the “additional proof” of the
“actual contours” and “precise scope” of its domestic investigation, beyond that of
proving that a “case is being investigated”.*’ Libya argues that the Chamber’s use of
these terms constitutes a “legal standard” inconsistent with the plain meaning of

“being investigated” under Article 17(1)(a) of the Statute.
64.  Libya makes this argument repeatedly:

“Ib]y requiring proof of the ‘actual contours’ and ‘precise scope’ of its
domestic investigation, the Chamber clearly applied a legal standard which
required more than substantially the same conduct, and which necessarily and
erroneously requires the domestic criminal process to encompass nearly all
aspects...of the ICC case.”™

65. The argument is, however, flawed at inception. The Chamber never applied any such
standard.
66. Libya’s argument is based on a complete misreading of the Decision. On both

occasions where Libya alleges that the Chamber applied a “precise scope” test, it cites

8 Appeal, paras 42-81.
%5 Appeal, para.45.
% Appeal, para.53.
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to paragraph 135 of the Decision in support.®’” Yet nowhere in that paragraph does the

phrase, “precise scope” appear. Paragraph 135 of the Decision reads as follows:

“Nevertheless, the evidence, taken as a whole, does not allow the Chamber to
discern the actual contours of the national case against Mr Gaddafi such that
the scope of the domestic investigation could be said to cover the same case as
that set out in the Warrant of Arrest issued by the Court. Libya has fallen short
of substantiating, by means of evidence of a sufficient degree of specificity and
probative value, the submission that the domestic investigation covers the
same case that is before the Court.”*®

67. It is, therefore, fallacious for Libya to maintain that the Chamber ever applied a
“precise scope” test. Notwithstanding that, Libya uses the phrase, “precise scope” no
less than 20 times in its Appeal, each time in speech marks to suggest that it is a direct
quotation from the Decision. It is clear from this that the alleged use of a “precise

scope” test is the centrepiece of Libya’s appeal.

68. In paragraph 135 of the Decision, the Chamber referred to ‘scope’ and not ‘precise
scope’. There the term ‘scope’ was not employed as a legal term of art, but as a factual
description of the failure of Libya to demonstrate — as an evidentiary matter —
precisely who and what the investigation was about. Having failed to do that the
Chamber was unable to apply the legal standard, correctly pointed out at paragraph 66
of its Decision, to that investigation. Put differently, the failure of Libya to identify the
scope of its alleged investigation as a matter of evidence, meant that the Chamber was
unable to proceed to the next step, which was to apply the legal test to that

investigation. This is what the Chamber was referring to when it found:

“Libya has fallen short of substantiating, by means of evidence of a sufficient
degree of specificity and probative value, the submission that the domestic
investigation covers the same case that is before the Court.”™

69. The dearth of information regarding the scope and contours of Libya’s investigation
was, therefore, a finding of fact, not of law. This lacuna prevented the Chamber from
having the relevant factual information, which was necessary to verify whether there

was any, let alone a substantial, nexus between Libya’s investigation and the ICC case.

87 Appeal, para.45, fn.77 and Appeal, para.53, fn.82.
% Decision, para.135.
% Decision, para.135, emphasis added.
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For example, the witness summaries contained in Annex C were not dated and
impermissibly vague. It was therefore impossible for the Chamber to assess whether

these summaries were even relevant to the ICC case against Mr. Gaddafi.

70. Similarly, the detention orders included in Annex D failed to state a case number or
the charges laid against the Mr. Gaddafi or the factual basis for his detention. The
absence of such information would have prevented the Chamber from determining
whether these orders could be taken into consideration as evidence that the Libyan
authorities were actively taking steps in connection with allegations related to the ICC

case.

71. In light of the fact that the Libyan authorities had previously informed the Chamber
that they had opened investigations against Mr. Gaddafi for serious crimes, such as
“Murder, Mass Murder, Torture, Rape, and Financial Corruption and stealing a very
large sums of public funds in Libya and abroad”, and that these investigations were
not connected to the ICC case,” the Chamber could not presume that any evidence of

investigations was necessarily directed to the allegations underlying the ICC case.”’

72. Libya has not contested the legal requirement that it was required to adduce concrete
evidence of sufficient specificity. It is clear that without information concerning the
actual contours and scope of the domestic investigations, the information submitted by

Libya would fail to satisfy the requirement of sufficient specificity.

73.  As far as the other phrase repeatedly cited by Libya as evidence of an error of law
and/or approach by the Chamber, namely “actual contours” of the investigation, the

phrase means nothing more than that the outlines of the investigation need to be

% 1CC-01/11-01/11-44-Anx1-Red, p.3.

°! This is underscored by the fact that Libya’s alleged investigations into Mr. Gaddafi for the same conduct as
the ICC do not bear any case-file number, as would be expected in any national jurisdiction. Indeed, Libya’s
position on this point has not been consistent. Despite denying that investigations bear a case number in the
investigative phase (ICC-01/11-01/11-T-3-CONF-ENG, p.54, lines 11-13), immediately after this issue was put
to Libya, a case number appears to have been assigned to Mr. Gaddafi (ICC-01/11-01/11-258-Anx9). The
absence of a case number at the time of the admissibility challenge, when considered in conjunction with Libya’s
express admission that Mr. Gaddafi was only detained on the basis of financial crimes until 2 April 2012 (ICC-
01/11-01/11-130, para.43) would have heightened the need for the Chamber to receive further particulars
concerning Libya’s investigative steps taken prior to this date in order ensure the existence of a nexus with the
ICC case. It would not have been open to any reasonable Chamber to conclude on the basis of such a miasma of
vagueness and contradictory information that Libya had met its burden of demonstrating that it was actively
investigating the ICC related case against Mr. Gaddafi at the time of the admissibility challenge.
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adduced by way of evidence. “Outline” is a synonym of “contour”,’* and the word

“actual” does not add anything meaningful to the word “contours”.”

Again, by stating that it needed to “discern the actual contours of the national case
against Mr. Gaddafi”,”* the Chamber was saying no more than that it needed to know
the outline of the case against Mr. Gaddafi, “such that the scope of the domestic
investigation could be said to cover the same case as that set out in the Warrant of
Arrest”.”” Far from this being a stringent test, or a test that departed from the Court’s
established case law, this was clearly just an observation regarding the deficiencies of

the evidence presented.

Libya compounds its misreading of the Decision when it states, “[platently,
‘investigative steps’ at an earlier stage will necessarily have not have concluded or
defined the “actual contours” and “precise scope” of the case”.”® Thus Libya
wrongly considered that the Chamber required proof that “the case” being investigated

had “actual contours” or a “precise scope”.

The Chamber’s use of the terms “actual contours” and “scope” thus refers to an
epistemological question, not to the substance of the investigation. The Chamber was
not setting a standard to which the investigations should have progressed — Libya
simply did not provide enough evidence to even establish the investigation that it was
alleging to exist. The Chamber had correctly identified the requisite standard of proof,
namely that the State “must provide the Court with evidence of a sufficient degree of
specificity and probative value that demonstrates that it is indeed investigating the

Case” 97

The fact that Libya makes this argument without prejudice to its Ground Two cannot
disguise the fact that in the latter Ground, Libya relies on an interpretation which is
inconsistent with its argument on Ground One, and one consistent with a correct

interpretation of the Chamber’s use of “actual contours” and “scope”. Libya asserts

%2 According to the Oxford English Dictionary, 2013, “Contour” is defined as “The outline of any figure”,
http://www.oed.com/view/Entry/40304?rskey=DYREhk&result=1#eid (5 July 2013).

%3 A fact that is obvious when one considers the nonsensicality of the opposite: “non-actual contours.”

% Decision, para.135.

% Decision, para.135.

% Appeal, para.62.

7 1CC-01/09-02/11-274, para.61.
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that the Chamber should have found that it was investigating the “‘same case’ as that
before the ICC” on the basis that “/v/arious pieces of evidence referred to above were
of direct relevance to the question of the scope and contours of the domestic case
against Mr. Gaddafi[...]”.°® In doing so, Libya demonstrates its awareness of the fact
that the Chamber’s use of the terms “scope” and “contours” concerned its application
of the correct the standard of proof, and did not constitute an “additional standard”, as
it argues in its Ground One.”” Requiring information concerning the scope and
contours of the investigation no more modified the legal standard or created a new
legal test than if the Chamber were to have requested information from Libya as to the

identity of the person being investigated, in order to assess whether Libya had fulfilled

the ‘same person’ aspect of the ‘same case’ test.

B. Libya’s arguments with regard to the “Level of similarity required by the

‘substantially the same conduct’ test” are entirely misplacedloo

78.  Libya makes a number of arguments in support of a ‘low’ level of similarity in respect
of the ‘substantially the same conduct test’. First, Libya argues that “/a] contextual
reading of the relevant provision supports a broad and permissive interpretation of
what constitutes the ‘case being investigated™.""" More specifically, Libya argues that
Article 19(5) — which requires a State to make an admissibility challenge “at the
earliest possibility” — implies a lower threshold as “[a] challenge at the ‘earliest
opportunity’ clearly requires only minimal evidence of an ongoing investigation

[

relating broadly to the ‘“same conduct’]... . This is not the only possible

interpretation of Article 19(5).

79. This argument has already been expressly considered and dismissed by the Appeals
Chamber: “Article 19(5) of the Statute requires a State to challenge admissibility as

soon as possible once it is in a position to actually assert a conflict of jurisdictions.

% Appeal, para.95.

% See also the Al-Senussi Challenge, ICC-01/11-01/11-307, para.125, in which Libya recognised the evidential
and practical necessity of setting out the contours of its investigation: “the following section sets out [...] the key
features of Libya’s substantive and procedural law with a view to contextualising and explaining the concrete
and specific investigative steps taken as well as the contours of the case against Abdullah Al-Senussi.”

190 Appeal, paras.50-70.

100 Appeal, para.63.

192 Appeal, para.63.
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The provision does not require a State to challenge admissibility just because the

. 103
Court has issued a summons to appear.”

The language used by the Chamber is consistent with the statutory scheme in Article
17, and the Appeals Chamber’s jurisprudence in the Kenya cases, to the effect that a
challenging State must substantiate the existence of an investigation into the same
person/same conduct as the ICC case, through the production of “evidence with a
sufficient degree of specificity and probative value”.'™ Libya’s arguments in

paragraphs 65-70 of the Appeal are thus entirely misplaced.

As Libya correctly points out, the purpose of Article 19(5) has been identified by the
Appeals Chamber as “in the interest of the Court and the proper administration of

Jjustice because it will avoid potentially lengthy and expensive proceedings before the

Court that may have to be stopped at a later stage because the case has become

inadmissible” ' However, it does not follow that the threshold should be lowered to
require “only minimal evidence of an ongoing investigation relating broadly to the
‘same conduct™.'"® Libya’s arguments on this point have falsely conflated the stage of
the investigations, with the level of proof required to demonstrate that the authorities
had reached that stage of the investigations. The policy objective of requiring States to
challenge admissibility as soon as there is a ‘conflict of jurisdictions’, is independent
of the evidential requirement that States must substantiate that there is in fact a

‘conflict of jurisdictions’.

Moreover, contrary to Libya’s arguments, lowering the evidential threshold

concerning the existence of an ongoing investigation would in fact increase the risk

that the proper administration of justice will be frustrated. There is a much greater
possibility that cases that have been found to be inadmissible will later be declared
admissible if there has not been a proper evidential verification that the State in
question is in fact investigating the case, and is not shielding the defendant whilst
promulgating empty promises and unsubstantiated assurances that it intends to

investigate the case. The risk can only be avoided by applying the test strictly.

%3 1CC-01/09-01/11-307, para.46.

1471CC-01/09-01/11-307, para.2.

105 1CC-01/09-01/1 1-336, para.21; ICC-01/09-02/11-342, para.21, emphasis added.
106 Appeal, para.63.
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83. In any event, the Chamber’s approach is consistent with the evidential standard
advocated by Libya. This was precisely at issue when the Chamber found that Libya
had not established the scope or “actual contours” of the investigation — that it could

not even meet this relatively low threshold.

84. Second, Libya argues for a low level of similarity in respect of the “substantially the
same conduct test” based on the principle of complementarity. This is yet another
example of the abuse of this principle, which creates a presumption in favour of
domestic prosecution broadly speaking, but does not mean that each and every dispute
must be resolved in favour of domestic prosecutions. While Libya may be correct that
complementarity is “widely regarded as the ‘cornerstone’ of the Statute ‘without
which there would have been no agreement’ at the Rome Conference”,'" this cannot
be used as a basis to undermine or circumvent the manifestation of that agreement: the
Rome Statute. Therefore, this ‘presumption’ cannot override the clear language of the
Rome Statute which its drafters crafted in order to give effect to this principle, as well

as other important considerations such as the administration of justice and the rights of

the accused.

85.  What is more, the so-called “presumption in favour of national jurisdictions” is at its
strongest in Article 18(2) of the Statute which requires the Prosecution to defer to
national jurisdictions, upon notification by the Prosecutor and within a limited time-
frame, where a State informs the Court that it is investigating or has investigated its
nationals or others within its jurisdiction. However, the drafters of the Rome Statute
elected to exclude Security Council referrals (such as this) from the scope of Article
18(2). This leaves significant doubt as to the application of this presumption in cases

triggered by a Security Council referral.

86.  Libya’s misreading of the Decision is not assisted by its submissions on the
presumption in favour of national jurisdictions.'” Even if such a presumption can be
considered to exist in the context of a Security Council referral — which is arguable —

any such presumption would not alter the fact that the burden of proof is on Libya.

197 Appeal, para.56.
198 Appeal, paras.55-56.
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Libya must therefore meet the requisite standard of proof.'” In this case the Chamber

correctly held that it had not.""

87. In addition to lowering the threshold for “sameness”, Libya also employs the principle
of complementarity as a basis for proposing an alternative process to that envisaged by
the Rome Statute in respect of complementarity: namely a “flexible and continuous
review procedure” which, it alleges, is “exactly what the drafters of the Statute
contemplated in adopting the complementarity principle”.!'" This is a clear and
flagrant departure from the scheme set out in the Rome Statute in terms of which
“[t]he admissibility of a case ... may be challenged only once by any person or State”,
unless exceptional circumstances exist that warrant further challenges with the leave

of the Court.'"?

88. Third, Libya argues (albeit implicitly) for a low level of similarity in respect of the
“substantially the same conduct test” on the basis that — under the current process — “a
finding of inadmissibility concerning an ongoing investigation does not preclude the
Court from a subsequent finding of admissibility, depending on the progress of the
domestic investigations”.113 It argues, “/i/n pointed contrast, a State may submit a new
challenge to admissibility under article 19(4) only in “exceptional” circumstances”, a
standard that does not apply to subsequent ‘“challenges” by the Prosecutor”.
However, the alleged prejudice suffered by the challenging State of having to meet the
additional requirement of “exceptional circumstances” is clearly outweighed by the
prejudice in respect of the administration of justice and, more importantly, the rights

of the accused to a fair and expeditious trial caused by any reversal of a decision of

1% Decision, paras. 52-53.

"9 At paragraph 55 of its Appeal, Libya, in a somewhat tortuous passage, accuses the Chamber of showing only
a “theoretical deference to sovereign rights (sic)” which is belied by “rulings that in substance defeat domestic
proceedings”. This comes close to an allegation of bad faith against the Chamber, i.e. that it paid lip-service to
considerations of state sovereignty which it had no intention of honouring. This is, clearly, an inappropriate
charge to lay against any Chamber of the Court. The submission also approaches incoherence in that it appears to
suggest that any ruling that a case is admissible is, ipso facto, flawed because it was the intention of the drafters
of the Statute that “domestic proceedings” should never be “defeat[ed]”. Obviously, if that were so, there would
be no need for admissibility proceedings at all. The submission also bears no resemblance to reality, as the
Chamber did everything it could to accommodate Libya during the proceedings, as illustrated in paragraphs 44-
47 above. In the same vein, at paragraph 67 of its Appeal, Libya accuses the Chamber of having “disregard/[ed]
the ‘best efforts’ of the Government”; again, an unwarranted charge.

"1 Appeal, para.74.

12 Article 18(4).

'3 Appeal, para. 72.
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admissibility or inadmissibility because a Pre-Trial Chamber adopts an unexacting or

overly deferential approach.

Finally, Libya at various points refers to the “challenging transitional situation” in the
country, implying that this is a basis for applying a lower level of similarity than that
applied to more ‘stable’ situations. However, nowhere in the Rome Statute does it
suggest that the requirements of Article 17 should be more leniently applied to States
going through transitions or emerging from conflict. If anything, the Statute suggests
the opposite. The presumption in favour of national jurisdictions is — for reasons
discussed above — of less relevance when the Security Council refers a situation to the
Court. Such referrals can only take place after the Council determines that a particular
situation constitutes a threat to international peace and security, which more often than
not will take place in relation to States undergoing transitions or emerging from armed

conflict.

Libya’s arguments concerning State sovereignty are thus entirely irrelevant to the
objective assessment as to whether Libya discharged its burden of establishing that it
was — at the time of the admissibility proceedings — actively investigating the same
case as the ICC. As the Appeals Chamber has made clear, any presumption in favour
of domestic jurisdictions does not obviate the duty of challenging states to substantiate

their challenge to admissibility:

“Although article 17 (1)(a) to (c) of the Statute does indeed favour national
Jjurisdictions, it does so only to the extent that there actually are, or have been,
investigations and/or prosecutions at the national level. If the suspect or
conduct have not been investigated by the national jurisdiction, there is no
legal basis for the Court to find the case inadmissible.”""*

Libya errs in its argument that the Chamber’s finding that there was evidence that a
number of progressive steps had been taken.'"” It is patently wrong that a State only
has to establish that it is conducting investigations. Article 17 requires the State to
establish that it is conducting active investigations and that these investigations
encompass the same case as the ICC. Whilst the Chamber’s finding concerning the

existence of progressive steps might have sufficed to establish the first element, that

"41CC-01/09-01/11-307, para.44.
15 Appeal, para.54.
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did not and could not in itself establish that these steps were directed to the allegations

underlying the ICC case.

92. In terms of the latter aspect, the Chamber found that these progressive steps “have
been taken by Libya with respect to certain discrete aspects that arguably relate to the
conduct of Mr. Gaddafi as alleged in the proceedings before the Court”.''® Discrete
aspects “that arguably relate” to the ICC case cannot equate to “substantially the same

conduct” as the ICC case.
93. In this connection, in its 4 March 2013 reply, Libya confirmed its understanding that:

“Libya is required to establish that its proceedings focus on substantially the same
conduct and series of events as the ICC case such that criminal responsibility of
Saif Al-Islam Gaddafi is to be examined in the context of substantially the same
incidents and underlying facts and allegations of criminal responsibility”'"

94, Libya further argued that “providing samples of a substantial number of the factual
allegations underpinning the Court’s arrest warrant should be considered sufficient”
to satisfy the test.''® The existence of progressive steps concerning “discrete aspects”
would thus fail even to satisfy the standard previously advocated by Libya — namely,
evidence that Libya was investigating “substantially the same incidents and

underlying facts and allegations of criminal responsibility”.

95. Libya has thus failed to establish any error on the part of the Chamber when it
concluded that Libya’s investigation of “discrete aspects” of the ICC case failed to

satisfy the requirements of Article 17(1).

i Libva’s arguments on the “Alleged errors as to requisite level of sameness

as regards an ongoing investigation” distort the Chamber’s findings119

96.  Libya’s arguments on this point'*°

again misconstrue the Decision. At paragraph 59,
Libya distorts the Chamber’s findings by arguing that the Chamber’s reference to

“precise scope” required Libya to have completed its investigations or finalised its

"6 Decision, para.134; Appeal, para.45, emphasis added.
"71CC-01/11-01/11-293-Conf, para.34.

"8 1CC-01/11-01/11-293-Conf, para.41.

19 Appeal, paras.57- 70.

120 Appeal, paras.57-64.
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parameters.'*! The Chamber found nothing of the sort — it simply concluded that there
was insufficient information to identify the scope of the existing investigations.
Contrary to the arguments of Libya, this language would not have precluded Libya
from satisfying the Article 17(1) test with even preliminary investigative steps, as long
as Libya had provided sufficient information to determine whether those preliminary
steps were directed at the ICC case. The issue concerns the specificity of the evidence

— it is not a legal issue or a legal error.

97. In adumbrating its arguments at paragraph 60et seq., Libya confuses specificity of
outcome (which the Chamber was not requiring) with specificity of procedures.
Although it is not possible to predict the outcome of an investigation at the outset, the
persons conducting the investigation should at least be aware of what they are actually
investigating. Any credible interview of a witness should record the dates and
geographic locations to which the testimony relates. Such specificity can and should

exist from the outset of the investigative process.

98.  Libya incorrectly argues at paragraph 62 that the Chamber required it to demonstrate
the specific contours of the “case”. The Chamber did not — it only required them to

demonstrate the contours of the investigation. This did not impose a requirement on

Libya to confirm all aspects of the ICC investigation, only to establish that it had
directed investigative steps to the substantial aspects of the ICC case. Indeed, if the
Libyan authorities had investigated the ICC case but determined that there was
insufficient probative evidence to warrant a prosecution, then they could have invoked

Article 17(b) of the Statute.

99. Libya further errs where it alleges that the Chamber found the case inadmissible
because the domestic case was “merely ‘proceeding more slowly’ or ‘less efficiently’
than the ICC case”.'** The Chamber made no such finding. Libya does not even cite
any paragraph of the Decision to support this allegation. Accordingly, it should be

summarily dismissed.'” Moreover, Libya entirely overlooks the fact that the

121 As noted at paragraphs 63-77 above, Libya errs when it asserts that the Chamber applied a ‘precise scope’
test.

122 Appeal, para.68.

123« gppellant is expected to provide the Appeals Chamber with an exact reference to the parts of the trial record
invoked in support of its arguments. As a general rule, in instances where this is not done, the Appeals Chamber
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Prosecutor’s investigations in this case were suspended once the admissibility
challenge was made, so there could not even be a theoretical issue of the Libyan case
proceeding “more slowly” or “less efficiently” than the ICC case. The argument is

simply incoherent.

C. Libya’s submissions as to “the object and purposes of Statute and the role of

the ICC in domestic proceedings” are irrelevant to demonstrating legal

el'l’Ol'124

100. Libya has failed to explain how its arguments on this point are related to any alleged
legal or factual error. It simply repeats arguments that it made at first instance, and
which were rejected, without demonstrating any error by the Chamber. This is not the

objective of appellate review and is a ground for summary dismissal.

D. Libya’s arguments regarding an alleged “failure to provide a reasoned

opinion” are unsubstantiated and fail to meet the requisite standard for

appellate review'?

101.  This appellate ground is also entirely misplaced due to the fact that Libya’s argument
that the Chamber adopted an additional legal criterion (“precise scope) constitutes a
wholly incorrect interpretation of the Decision.'*® This Ground should therefore be
dismissed summarily. The Chamber’s reference to “actual contours” and “scope’”'*’

was completely consistent with appellate jurisprudence requiring sufficiently specific

evidence. This jurisprudence had been set out in the Pre-Trial Chamber’s 7 December

2012 Decision, and there was no need for the Chamber to further explain its

application in its final decision.

102. Moreover, contrary to Libya’s submissions,'*® the Chamber was not obliged to address
“the broader context of the Libyan criminal justice system” (whatever that means) nor

explicitly to explain “why it chose not to draw reasonable inferences” from that

will summarily dismiss the alleged error or argument.” (Marti¢, para.20; Strugar, para.22. See also Halilovié,
para.13; Blagojevi¢ and Joki¢, para.11.)

124 Appeal, paras.71-74.

125 Appeal, paras.75-78.

126 See paragraphs 63-77 above.

127 Decision, para.135.

128 Appeal, para.77.
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“broader context”, and on that basis to find the case inadmissible. Indeed, it is well
established in international criminal law that a Chamber is not obliged to give reasons

for rejecting every argument raised by the Parties.'”’

VIII. GROUND TWO: “The Pre-Trial Chamber erred in fact and law by finding that

Libya had not substantiated that its domestic investigations covers the same case as

that before the ICC*"*°

A. Libva’s allegation is flawed, constitutes a reversal of its position before the

Chamber and is manifestly unfounded

103. Libya has completely failed to satisfy the relatively onerous burden of establishing
that the Chamber committed a factual error in its assessment of the evidence submitted

by Libya in support of its admissibility challenge.

104. Indeed the reasonableness of the Chamber’s ultimate assessment that Libya had failed
to establish that it was investigating substantially the same conduct as the ICC case, is
corroborated by the fact that the Prosecutor also concluded that Libya had failed to

establish that it was investigating substantially the same conduct as the ICC case."'

105. Finally, it is worth noting that Libya benefitted from a definition of a ‘case’ which was
much broader than that employed previously before the ICC. Accordingly, if the
Chamber committed any error, it was that the legal test employed was too broad rather

than too narrow.
106.  As Libya has explicitly recognised:

“the [ICC] Prosecutor is in a unique position to be able to compare the
evidence in the possession of her office with that gathered by the Libyan
authorities in the national investigation. Libya has not had any access to the
investigative materials of the ICC Prosecutor, and does not anticipate
reciprocal disclosure. For this reason, Libya’s assessment of the “same
conduct” test is necessarily limited to the Article 58 Decision of 27 June 2011

129 See ICC-01/04-01/06-773, para.20, where the Appeals Chamber stated that it was not necessary for “each and
every factor that was before the Pre-Trial Chamber to be individually set out”.

130 Appeal, paras.82-119.

BUICC-01/11-01/11-276-Conf-Red, para.38.
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whereas the ICC Prosecutor’s assessment of this issue will be a more informed
132
one”.

107. According to the Appeals Chamber, the purpose of an admissibility challenge is to
“resolve a conflict of jurisdictions between the Court on the one hand and a national
Jurisdiction on the other”.>> If it “cannot be said that the same case is (currently)
under investigation by the Court and by a national jurisdiction, [..] there is therefore

. . 134
no conflict of jurisdictions.”

108. The power of the Pre-Trial Chamber to adjudicate the admissibility challenge is
therefore circumscribed by its own jurisdiction. In order to render a decision on
whether Libya is actively investigating the same case as the ICC, the Chamber should
have only take into consideration acts and conduct which fall within its own
jurisdiction (i.e. those which were expressly set out in the decision on the arrest

warrant).

109. The possibility that Libya might be investigating acts or conduct falling outside of the
scope of the ICC arrest warrant — albeit of a similar character- should therefore have
been entirely irrelevant to the Chamber’s determination as to whether the Government
has adduced sufficiently concrete evidence that it is actively investigating the same

case as the ICC.

110. In this regard, the ICC Appeals Chamber found that the Court has no jurisdictional
competence to render determinations on factual incidents or matters falling outside of
the scope of the ICC charges. Thus, although the definition of a ‘victim’ for the
purposes of Rule 85 was not expressly limited to persons who suffered harm as a
result of the facts and circumstances set out in the charges, the Chamber’s authority
was restricted to the parameters of the charges.'*” Similarly, the current test adopted
by the Pre-Trial Chamber errs only to the extent that it permits and potentially requires
the Chamber to engage in an evidential adjudication of incidents which fall outside the

scope of the ICC investigations and proceedings.

B321CC-01/11-01/11-258-Conf-Red, para.34, emphasis added.
33 1CC-01/09-01/11-307, para.37.

B341CC-01/09-01/11-307, para.41.

B35 1CC-01/04-01/06-1432, paras.62-63.
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111. The Chamber has no competence to determine whether considering other charges or
incidents would eliminate impunity — it is only seized of the incidents that form the
basis of the arrest warrant. As noted by the Appeals Chamber in the Kenya case — to
adopt a broader definition of a ‘case’ would be to confuse the admissibility test under

Article 18 with that which applies to specific cases under Article 19."*

112. Similarly, the Court’s complementarity regime does not militate in favour of
according States with greater discretion to deviate from the parameters of the ICC
case: “[i]f the suspect or conduct have not been investigated by the national

Jjurisdiction, there is no legal basis for the Court to find the case inadmissible”."’

113.  Accordingly, if the Appeals Chamber were to disturb the Pre-Trial Chamber’s
definition of a ‘case’, it should be to find that the definition employed by the Pre-Trial

Chamber was too broad rather than too narrow. This would not, however, warrant the

remittance of the decision to the Pre-Trial Chamber as the adoption of an overly broad
definition operated to the advantage of Libya, rather than to its detriment. The error

thus had no impact on the outcome of the Decision.
a) Documents"®

114. As a preliminary matter, Libya has not explained whether its Ground Two is a legal,
factual or procedural error, merely repeating the stock phrase, “erred in fact and in
law”, leaving both options open, or “fell into error”, without specifying the type of
error.'” Obviously it is essential for the Appeals Chamber to know whether the
alleged error is one of fact or of law, since different appellate tests apply. An appellant
has a duty to set out appellate grounds clearly. Libya’s grounds of appeal are patently

too vague and for that reason should be summarily dismissed.

115. In the event that the Appeals Chamber does consider this ground of appeal,
notwithstanding its lack of specificity, what follows is a comprehensive analysis of the

evidence adduced by Libya in support of its challenge.

B361CC-01/09-01/11-307, para.39.
B71CC-01/09-01/11-307, para.44, emphasis added.
138 Appeal, paras.86-100.

139 Appeal, paras.82-95.
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b) Annex E and F and Al-Senussi materials'*’

116. Annex E undermines rather than supports Libya’s claim that it was actively
investigating Mr. Gaddafi for ICC-related conduct. [REDACTED]. Under Libyan law,
a detainee must be questioned in relation to the factual basis for their detention.'*' It
therefore follows that if Mr. Gaddafi was only interrogated in relation to
[REDACTED] as of May 2012, then he was only being detained for these matters, and

not for ICC-related conduct.

117. In terms of the documents pertaining to Mr. Al-Senussi (Annex F and the Al-Senussi
Challenge), as a general matter, Libya never disputed that Article 17 imposed a
requirement to demonstrate that it was investigating the same person as the ICC (the

same person/same conduct test).

118. In the Kenya cases, the Appeals Chamber held that, while general investigations into
either contextual crimes and/or lower-level or same-level perpetrators might suffice
for an Article 18 admissibility challenge, Article 19 requires the challenging State to
demonstrate that the investigative steps are directed against the particular person who

is the subject of the admissibility challenge.'*?

119. Libya’s domestic investigations against Mr. Al-Senussi are therefore irrelevant to its
challenge concerning Mr. Gaddafi, particularly in the absence of any information that
the evidence collected against Mr. Al-Senussi formed part of the domestic case-file

against Mr. Gaddafi.

120. Moreover, as the party bringing the challenge, the burden fell on Libya to demonstrate
the relevance of these documents to the Chamber’s assessment of its admissibility

challenge. Libya did not do so.

121. Libya made no submissions to the Pre-Trial Chamber as to the relevance of the
evidence set out in the Al-Senussi Challenge to Mr. Gaddafi’s individual

responsibility, or to the domestic investigation against Mr. Gaddafi. It is patently

140 Appeal, paras.87-93.
141 Articles 105 and 112 of the Criminal Procedure Code and Annex 2 to the Response.
21CC-01/09-01/11-307, paras.39-42.
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insufficient to assert the existence of such relevance without actually elucidating how
each item of evidence demonstrated that Libya’s domestic investigation against Mr.
Gaddafi (as opposed to Mr. Al-Senussi) encompassed the same conduct underlying the
ICC case. If a party fails to highlight the relevance of a particular item of evidence for
the Chamber’s decision, then it invites the risk that the Chamber will not take it into

consideration. The Chamber cannot be expected to embark on “judicial guesswork”.'*

122.  Accordingly, this ground of appeal should be rejected in its entirety.

123.  The contents of Annex F concern the [REDACTED] and as such, have absolutely no
relevance to either Mr. Gaddafi or the ICC case.

124.  With respect to the annexes submitted on 1 April 2013 in the Al-Senussi challenge,
Libya never submitted a request for the Chamber to take these materials into
consideration in its Gaddafi challenge. Libya only obliquely intimated that it wished to
address the general “relevance” and “status” of these materials, in a request for leave
to reply, which was filed in connection with the Al-Senussi challenge and not the

Gaddafi challenge.'**

125.  As a matter of procedure, it is in any case impermissible to shroud a request within the
cloak of a response or a reply.'* It was, therefore, entirely appropriate for the
Chamber, and well within its discretion, to disregard this aspect of Libya’s request for

leave to reply.

126. As the Appeals Chamber will be aware, in its original Admissibility Challenge, Libya

expressly requested the Chamber to separate its consideration of the admissibility of

the Al-Senussi and Gaddafi cases. Libya confirmed that:

3 1CC-01/04-01/06-2842, para.95

4 In the context of the Al-Senussi Challenge, Libya requested authorisation to file a reply in relation to “the
relevance and status of the information and evidence served in the challenge concerning Mr. Al-Senussi, which
was not included in the initial challenge concerning Mr. Gaddafi” (ICC-01/11-01/11-327, para.6). The
ambiguity of Libya’s stance on this matter was compounded by the fact that immediately before requesting to
address the issue of the relevance of these documents, Libya had also requested to address the allegation that the
Government “contrived to benefit from additional time to mount its admissibility challenge against Mr. Al-
Senussi” and the suggestion that Libya now “seek/[s] to rely upon the one filed latest in time to supplement its
earlier challenge against Mr. Gaddafi”. 1t would have been reasonable for the Chamber to infer from Libya’s
wish to reply to the suggestion that Libya “seek/s] to rely upon the one filed latest in time to supplement its
earlier challenge” that Libya disputed this suggestion, and was not in fact seeking to supplement its challenge
against Mr. Gaddafi via the Al-Senussi Challenge.

5 1CC-01/05-01/08-962, para.30.
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“where there are two or more suspects, the admissibility assessment must
. . « e . .. 146
consider the case against each suspect as separate and distinct inquiries.”

127. Libya did not resile from this position when it filed the Al-Senussi Challenge. To the
contrary, Libya asserted that a Defence claim that Libya might try to utilise the Al-
Senussi challenge to reopen or delay the Gaddafi challenge was “baseless and
inapposite”.147

128.  Given that Libya never requested the Chamber to take the Al-Senussi documents into
consideration in its assessment of the Gaddafi challenge, the Chamber committed no
error by excluding them from its consideration. Parties are “required to raise formally

any issue of contention before the Trial Chamber either during trial or pre—trial;l =

failure to do so may result in the complainant having waived his right to raise the

issue on appeal”.'*Having made its election, Libya has, therefore, waived its right to

raise any issue on appeal to the effect that the Chamber should have considered the Al-

Senussi documents in relation to the Gaddafi challenge.

129. By filing these annexes directly before the Appeals Chamber, and submitting
arguments as to their merits, Libya has tried to introduce new evidence on appeal
without first seeking leave to do so; indeed without even alerting the Appeals
Chamber to what it was doing. It has also done so on an ex parte basis, again, without
seeking authorisation or providing any justification for withholding the information in
question from the Gaddafi Defence (as opposed to the Al-Senussi Defence), in the
context of the Gaddafi admissibility challenge.

130. Litigating the merits of these annexes on appeal for the first time would also be
contrary to the Appeals Chamber’s finding in the Kenya case that appellate
proceedings are corrective, and cannot be considered to be a continuation of the pre-

trial proceedings.'*

c¢) Flight-related documents™’

161CC-01/11-01/11-130, para.69, emphasis added.
“71CC-01/11-01/11-318-Red, para.14.

148 Krajisnik, para.654; Blaskié, para.222; Celebiéi, para.640, emphasis added.

' Boskoski & Tarculovski, para.244; Haradinaj, paras.111-112, emphasis added.
1501CC-01/09-01/11-234, paras.12-13.

151 Appeal, paras.96-98
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131. Libya has provided absolutely no explanation as to how the Chamber erred in its
assessment of these documents. To the contrary, Libya has completely failed to refer
to the specific findings of the Chamber, namely, that Annex 5 failed to specify the
destination of the flight, and Annexes 6 and 7 established at most, that there were
flights between 17 and 19 February 2011. Libya’s assertion that these annexes related
to proof of financing and mobilisation of mercenaries is completely false.'>? No such
evidence was placed before the Chamber, and Libya’s claim that these annexes could
establish such matters simply underscores its inability to assess the evidence in this

case in an impartial and objective manner.

d) Other documents'”’

132. Libya has failed to establish that the Chamber erred by finding that Annexes I (of 1
May 2012), and 3, 9, 10 and 11 (of January 2013) do not contain “specific information
as to the criminal conduct under investigation in Libya”."** At most, these annexes
establish that the Libyan authorities were conducting criminal investigations against
Mr. Gaddafi. They do not, however, include sufficient information to establish that the

conduct under investigation was related to the ICC case.

133.  For example, Annex I consists of a mere assertion regarding the existence of
investigations, and contains no information concerning the temporal or geographic
scope of the investigations. As noted above, in light of the fact that the Libyan
authorities had explicitly informed the ICC in January 2012 that they were
investigating Mr. Gaddafi for serious crimes, such as murder, which were unrelated to
the ICC case, the Chamber could not deduce from the mere fact that some
investigative steps had been taken that these were directed to the ICC case. Annex 1,

therefore, lacks both probative value and specificity.

134. Annex 3 contains a blanket assertion from the Libyan Ministry of Justice that the
domestic investigation encompasses the ICC case; it contains insufficient information
to enable the Chamber to verify the accuracy and veracity of the statement. Both
Annexes | and 3 were prepared expressly for the Admissibility Challenge, rather than

in the normal course of domestic investigations.

152 [REDACTED]
153 Appeal, paras. 99-100.
154 Appeal, para. 99.
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135. Annexes 9 and 10 are extensions of detention orders, and not evidence.'”® The
probative value of the detention orders is also highly dubious given that Libya
conceded that Mr. Gaddafi had never been brought before a Court in “South Tripoli”
and that the reference to a public hearing in the orders is incorrect.'>® The alleged
‘confessions’ from Mr. Gaddafi were also extracted in coercive circumstances, and are
nonsensical in their content: Mr. Gaddafi allegedly confessed to killing someone who
is alive,"’ and directly contradicts himself between the two hearings, confessing to the

eleventh charge in one hearing and denying the charge in another.'*®

136. Annex 11 contains no details whatsoever of the temporal or geographic scope of
investigations, and although it refers to the existence of a “systemic general policy”,
there is no information concerning the objective of this policy, its temporal or
geographic scope, or the manner in which it was implemented. In particular, there is
no information concerning the alleged contribution of Mr. Gaddafi to the realisation of

the policy. Since it is based on a mere assertion, it also lacks probative value.

137. The Chamber’s findings in relation to these annexes are entirely consistent with the
Appeal Chamber’s jurisprudence concerning the limited evidential value of mere
assertions concerning the existence of investigations, or documents, which lack

concrete details concerning the scope of investigations.'*’

138. Bearing in mind that the burden fell on Libya to demonstrate that the evidence
pertained to the ICC case, the Chamber rightly took into account the absence of
specific information concerning dates, locations and offences. The Chamber properly
considered that the vague and deficient documents submitted by Libya were
insufficient as concrete evidence of investigations of substantially the same case as the

ICC.

155 Pursuant to Article 177 of the Libyan Criminal Procedure Code, the questioning of the suspect by a three-
judge panel is done for the purposes of renewal of detention orders; it is merely a procedural and investigative
step under Chapter 3 of the Code of Criminal Procedure, as opposed to Chapter 2, which covers the collection of
factual evidence and the bringing of a case and to Volume 2 of the said Code, which covers the trial stage. ICC-
01/11-01/11-190-Anx1, p.7.

156 1CC-01/11-01/11-293-Conf, para.49.

571CC-01/11-01/11-281-Conf, para.112.

S81CC-01/11-01/11-281-Conf-Red, paras.112-116.

591CC-01/09-01/11-307, para.62.
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139. Libya’s submissions on this ground reveal no error in the manner in which the

Chamber reached its conclusions and should be dismissed.

. . 160
e) Summaries of witness statements

140. Libya’s arguments on this point misconstrue the Decision. Libya argues that the
Chamber erred by finding that witness summaries, as a generic category, could not
meet the standard of proof set by the Appeals Chamber.'®’ The Chamber made no
such finding. Indeed, it rejected Defence arguments seeking to exclude the summaries
en masse. The Chamber considered the summaries on a case by case basis. It found
that the summaries had some probative value and did reflect discrete aspects of the

conduct underlying the ICC case.'®

141. Reasonably, however, the Chamber concluded that the summaries themselves did not
reach the evidential standard. The summaries were brief and had been prepared
specifically for the admissibility proceedings; they lacked information concerning
dates, locations and other key details. Very few, if any, of the summaries pertain to the
allegations underlying the ICC case.'® The fact that the Chamber found that some
summaries reflected discrete aspects of the ICC case indicates that where there was
sufficient information to assess the relevance to the ICC case, the Chamber did take

the summaries into consideration.

142. Libya contends that the Chamber’s conclusion that the summaries lacked detail and
specificity “is manifestly wrong”.'** It is telling that Libya does not cite any examples
to illustrate its point. The summaries are drafted in the broadest terms imaginable.
Some are only one or two sentences long, and lack specific information as to who,

how, why, when, and where.

143. The summaries also contain no information concerning the date on which the initial
statement was taken, by whom it was taken, and the circumstances under which it was
taken. The lack of such information was particularly problematic in light of evidence

concerning the use of coercive and illegal interrogation practices by volunteers and

160 Appeal, paras.101-104.

161 Appeal, para.102.

12 Decision, para.121.

163 See ICC-01/11-01/11-190-Conf-Corr, paras.77-78.
164 Appeal, para.104.
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militias conducting interviews,'®and Libya’s concession that the initial investigations

against Mr. Gaddafi were conducted by ‘local magistrates’ from Zintan.'®

144.  According a lower probative value to such summaries would have been well within
the scope of the Chamber’s previous rulings that information of sufficient specificity
and probative value must be provided in relation to both the content and date of

witness statements. ¢’

145. Libya has also misstated the Chamber’s observations concerning the desirability of

seeing the underlying witness statement.'®®

Although the Chamber agreed with the
Defence that it would have been useful to do so, the Chamber did not predicate its
decision on this observation. Rather, it concluded that the absence of sufficient detail

in the summaries sufficed to dispose of the matter:

“the reality is that, even if such verification were carried out, the crucial

question as to the scope of the domestic investigations would remain
unanswered.'®”

146. Consequently, even if — which is denied — there had been any error in the Chamber’s

observation that verification of the accuracy of the summaries had not been possible, it

would, in any event, have had no impact on its Decision. Accordingly, the threshold

for the appeal to be allowed would not have been reached in any event.

f) Witness statements'”’

147. Libya errs when it argues that Annexes 4, 15 and 16 should have, in themselves,

established that Libya was investigating the same person/same conduct.'”’

i. Annex 4'7

165 1CC-01/11-01/1 1-281-Conf, paras.71 and 78-87; ICC-01/11-01/11-190-Conf-Corr, paras.89-115.
1 1CC-01/11-01/11-44.

71CC-01/09-01/11-101, para.68.

18 Appeal, para.102.

' Decision, para.123

170 Appeal, paras.105-108

7! Appeal, para.105.

172 Appeal, para.106a.
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148. Libya has argued that the Chamber erred by finding that although Annex 4 had
relevance, it was not clear that it was directed to the investigation against Mr. Gaddafi.

In fact, the Chamber’s finding is unimpeachable.

149. Libya’s Appeal studiously fails to mention the fact that the Chamber carefully
considered Annex 4. As part of its duty of candour Libya should have set out the
Chamber’s finding in full, which was that Libya had demonstrated that it was
investigating “instances of mobilisation of militias and equipment by air, the assembly

and the mobilisation of military forces at the Abraq airport’.'”

150. The Chamber thus gave full weight to the contents of the statement, but even taken at
its highest, the statement contained no information imputing responsibility to Mr.
Gaddafi, nor did it evidence the existence of a criminal plan directed against civilians,

or any contributions to this plan by Mr. Gaddafi.'™

151. As noted above, Libya has accepted the applicability of the same person/same conduct
test. In itself, this document could, at best, establish contextual elements, which did
not establish the involvement of Mr. Gaddafi in any events pertaining to the ICC case.
Given that the burden fell on Libya to demonstrate the relevance of Annex 4 to both
the responsibility of Mr. Gaddafi and the conduct underlying the ICC case, it was not
unreasonable for the Chamber to conclude that Libya had failed to discharge its

burden of relating this evidence to the role and alleged responsibility of Mr. Gaddafi.

iii. Annex 15'7

152. Libya’s arguments concerning Annex 15 fail to address its key deficiency, namely that
it concerns conduct from August 2011, and as such, fell outside the temporal scope of
the incidents underlying the ICC case. In August 2011, Libya was riven by an internal
armed conflict, which was comprised of a completely different factual matrix than the
February 2011 events. Whereas the ICC case concerns a policy directed against
civilians, the August 2011 events concerns actions directed against the opposing

armed group.

173 Decision, para.134.
174 [REDACTED]
175 Appeal, para.106.
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153. The Chamber nonetheless rejected the Defence request to exclude the statement on the
basis that it fell outside the arrest warrant events, and held that it could still be
corroborative of arrest warrant events. Accordingly, if the Chamber committed any
error it was that it gave the statement any weight, rather than that it gave it too little
weight, particularly as the statement does not satisfy the same conduct/same person

test and falls outside the jurisdiction of the ICC case.

154. As noted above, Libya expressly accepted that the same person/same conduct test
required it to adduce evidence concerning the “factual allegations underpinning the
Court’s arrest warrant”, or in other words, “substantially the same incidents and
underlying facts and allegations of criminal responsibility”.'’® The allegations and
incidents underpinning the ICC case do not concern events in August 2011, nor do
they concern acts taking place in the context of an armed conflict between the
Government and the rebels. As such, this evidence does not trigger the ‘conflict in

jurisdictions’ requirement necessary to found a successful admissibility challenge.

155. Taken at its highest, a document that is corroborative of incidents underlying the ICC
case, cannot in itself satisfy the admissibility test because it does not evidence actual
investigations into events set out in the arrest warrant. Evidence of a Libyan
investigation into events falling outside the temporal scope of the ICC case could only
be corroborative of the existence of a Libyan investigation covering the same temporal
scope if there were already evidence of the latter. In the absence of sufficient evidence
of a Libyan investigation into February 2011 events, there is nothing to corroborate.

Corroboration cannot occur in a vacuum.

156. The Chamber therefore did not err by finding that this statement was not, in itself,
decisive as to the existence of investigations into the ICC case. Libya’s appeal on this

ground should be dismissed.

iii. Annex 16"’

157. Libya argues that the Chamber erred by “not making any express findings as to the

proper weight to be attributed to” this statement.'”® The Chamber was not obliged to

76 1CC-01/11-01/11-293-Conf, para.34.
177 Appeal, para.106.
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make any such express finding. Libya does not clarify what it means by “proper
weight”, nor whether it considers this to have been a legal or factual error. As set out
in paragraphs 20 et seq. Libya’s references to “weight” are inherently vague, and

flawed.

158. The Chamber found this statement to be probative of the existence of investigations
into one day of the events in Benghazi (“certain events in Benghazi on 17 February
2011, and the arrest of journalists and activists against the Gaddafi regime”)."” There
is no indication that the Chamber erred in making such a finding. Contrary to Libya’s

180

assertions,'™ the statement does not provide any evidence concerning mercenaries.'®!

159. Libya’s complaint is essentially directed against the Chamber’s finding that the
evidence, while it may have established the existence of discrete steps, did not equate

to substantial steps. This is simply a repetition of Libya’s earlier, flawed argument.'®?

iv. Intercepts183

160. Libya’s arguments concerning the weight that should have been attributed to these
intercepts fail to address the fact that the intercepts concerned a time period which fell
outside the temporal scope of the arrest warrant, and were of only peripheral relevance

to the incidents underlying the ICC case.'™
161. [REDACTED].'®!8¢

162. Libya failed to demonstrate that the intercepts had been authenticated in accordance
with standard Libyan procedures, and as such, the participants in the conversations
had not been verified in a reliable manner."®’ Libya had therefore failed to take steps at
the time of the admissibility proceedings to ascertain that the intercepts actually

imputed responsibility to Mr. Gaddafi.

178 Appeal, para.106(c).

17 Decision, para.134.

180 Appeal, para.106.

811CC-01/11-01/11-281-Conf, paras.90-94 and para.157.
821CC-01/11-01/11-370-Conf-Red, paras.44 and 54.

183 Appeal, para.109.

841CC-01/11-01/11-281-Conf, para.158.

'85 IREDACTED].

186 IREDACTED)]. See ICC-01/11-01/11-281-Conf, para.99.

87 Decision, para.131; ICC-01/11-01/11-281-Conf, paras.90-106.
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163. In the absence of any evidence that Libya had taken steps to link such peripheral
events to the conduct of Mr. Gaddafi, the Chamber acted reasonably when it found
that the intercepts failed to establish that Libya was actively investigating the same

case as the ICC.

B. Libya’s arguments on the “Alleged failure to take into account other specific

and probative evidence pertaining to the scope of the domestic investigation”

remain unsubstantiated'®®

164. Libya has failed to substantiate any error in the manner in which the Chamber
exercised its direction in refusing to grant Libya’s requests to both adduce further

evidential materials and to undertake a site visit to Tripoli.

165. Rule 58 vests the Pre-Trial Chamber with broad discretionary powers in organising the
admissibility proceedings.'® These powers are subject to the Chamber’s overriding

190

duty to respect the rights of the defendant, — and ensure an expeditious resolution to

the admissibility proceedings."”!

166. It would have been well within the Chamber’s discretion to dismiss Libya’s challenge
without providing any further opportunities for it to supplement its initial challenge.
As the Appeals Chamber has firmly held, a State challenging admissibility cannot
expect to be allowed to present additional evidence; it has a duty to ensure that its

initial challenge is substantiated.'®?

167. In the current case, it would appear that Libya filed its challenge prematurely in order
to avoid a possible finding of non-compliance as concerns its obligation to surrender
Mr. Gaddafi to the ICC."* However, a “State cannot expect to be allowed to amend an

admissibility challenge or to submit additional supporting evidence just because the

188 Appeal, para.110.

9 1CC-01/09-01/11-307, para.89.

901CC-01/04-169, paras.2 and 20. ICC-01/04-01/06-1444-Anx, para.6: In a separate opinion, Judge Pikis opined
that discretionary powers must in general take into consideration the interests of justice and the efficacy of the
proceedings. The ICTY Appeals Chamber has also found that discretionary powers must comport with the rights
of the accused. In Haradinaj, the Appeals Chamber found that the Trial Chamber’s discretion to evaluate the
credibility of witnesses must be reconciled with the accused’s right to a reasoned opinion.
PI1CC-01/04-01/07-2259, para.43, ICC-01/05-01/08-962, para.30.

921CC-01/09-01/11-307, para.98.

> 1CC-01/11-01/11-T-3-CONF-ENG p. 44, lines 17-18.
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State made the challenge prematurely”.'”* Libya’s possible motive of avoiding its
obligation to surrender Mr. Gaddafi to the ICC is clearly not a legitimate excuse for
failing to meet its evidential burden, particularly in light of the significant amount of

time and number of opportunities which were in fact accorded to it.

168. If the Appeals Chamber found that the Pre-Trial Chamber committed no error in the
Kenya cases by resolving the admissibility challenge in the space of two months and
accepting limited additional annexes,'*” then this Pre-Trial Chamber was clearly acting

well within the bounds of its discretion in the current case.

169. The Pre-Trial Chamber, on multiple occasions, underscored that the burden fell
squarely on Libya to establish that the case was inadmissible before the ICC."® Libya

was accorded three separate opportunities to adduce evidence in relation to the

admissibility of the case.'”’ Libya was also invited to submit reports on issues

touching on the admissibility of the case in January and September 2012."%

170. Libya also benefited from a considerable amount of time to improve its challenge
through the collection of further evidence and internal capacity-building. The
Chamber issued its decision thirteen months after the challenge was filed, and
approximately eighteen and a half months after Mr. Gaddafi was first apprehended.
This time period greatly exceeds that enjoyed by other States and parties in other ICC

admissibility challenges.'”’

171. In assessing the appropriate time frame for admissibility proceedings, the Chamber
was also obliged to take into consideration the impact on the rights of the defendant

before the ICC, and the overall expeditiousness of the proceedings.

4 1CC-01/09-01/11-307, para.100.

95 1CC-01/09-01/11-307, para.98.

96 1CC-01/11-01/11-159, para.9; ICC-01/11-01/11-239, para.8.

197 See paragraphs 44-47 above.

" 1CC-01/11-01/11-44-Anx1-Red and ICC-01/11-01/11-205.

1% In the Bemba case, a corrected version of the Defence challenge was filed on 1 March 2010 (ICC-01/05-
01/08-704-Conf-Corr) with original filed 25 February 2010 (ICC-01/05-01/08-704-Red3-tENG) March 2010.
Decision was issued on 24 June 2010 (ICC-01/05-01/08-802). In the Katanga case, the Defence initially filed an
ex parte challenge on 10 February 2009, which was reclassified on 25 February 2009. The Chamber issued its
oral decision on 12 June 2009 (ICC-01/04-01/07-T-67-ENG), and written decision on 16 June 2009 (ICC-01/04-
01/07-1213-tENG). In the Kenya cases, the Government filed its challenge on 31 March 2011 (ICC-01/09-
01/11-19), and the Chamber issued its decision on 30 May 2011 (ICC-01/09-01/11-101). In Gbagbo, the
admissibility challenge was filed on 15 February 2013 (ICC-02/11-01/11-404-Red) and Pre-Trial Chamber I
issued its decision on 11 June 2013 (ICC-02/11-01/11-436-Red).
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172. In terms of Mr. Gaddafi’s rights, as a Court which is obliged to apply its Statute in a
manner which is consistent with internationally recognised human rights, the Chamber
was required to give due weight to the following conclusions of the African Court on

Human and Peoples’ Rights:

“In view of the alleged length of detention of the Detainee [Mr. Gaddafi]
without access to a lawyer, family or friends, and with due regard to the
Respondent’s alleged failure to respond to the Provisional Measures requested
by the Applicant, and the requirements of the principles of justice that require
every accused person to be accorded a fair and just trial, the Court decided to
order provisional measures suo motu;

In the opinion of the Court, there exists a situation of extreme gravity and
urgency, as well as a risk of irreparable harm to the Detainee.”**

173. The Defence had brought this decision to the attention of the Chamber in connection
with Libya’s Notification concerning the appointment of the new Prosecutor-General,
in order to underscore the imperative of bringing the admissibility proceedings to a
close.”®! Although it would have been excluded from the Chamber’s consideration of
the merits of the challenge, it nonetheless supports the reasonableness of the
Chamber’s procedural decision not to incur a ‘risk of irreparable harm’ through a

further prolongation of the proceedings.

174. Libyan officials have acknowledged publicly that Mr. Gaddafi has been detained in
isolation since his arrest, that is, for twenty months,”"* in a secret location.”” Although
the Government averred that Mr. Gaddafi may receive visits, various persons and
NGOs that have sought to visit Mr. Gaddafi have been unable to obtain access.”** Mr.
Gaddafi also has no means to communicate with a lawyer. He is therefore held in

incommunicado detention.

175. Prolonged incommunicado detention can constitute cruel and inhumane treatment, and

a violation of Article 10(1) of the ICCPR.*® This is particularly the case if the

2 ACHPR v. Libya, paras.16-17, ICC-01/11-01/11-308-AnxA.

21 1CC-01/11-01/11-308, para. 15.

22 1CC-01/11-01/11-332, para. 62.

203 1CC-01/11-01/11-130-Red, para.35.

294 1CC-01/11-01/11-190-Corr-Conf, paras.277-286 (and Confidential Annex 9).

295 polay Campos v. Peru, para.8.4; Velasquez Rodriguez case. para.187. The Human Rights Committee has also
found violations of Article 10 in cases of incommunicado detention of two weeks, and fifteen days in the
respective cases of Amtyunyan v. Uzbekistan and Arzuaga Gilboa v. Uruguay.
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detainee is held in isolation,zo6 as Mr. Gaddafi is.

176. The ICTR Appeals Chamber has found that prolonged solitary confinement could
constitute a serious violation of internationally recognised standards, and as such, the
Appeals Chamber had a duty not to transfer a defendant to the jurisdiction of domestic

authorities if the defendant faced the prospect of prolonged solitary confinement.”"’

177.  The requirement that the Court must apply the Statute in a manner which is consistent
with internationally recognised human rights therefore acted as an injunction against
prolonging the Chamber’s determination of the admissibility proceedings, at the

expense of maintaining Mr. Gaddafi in conditions of prolonged solitary confinement.

178. The cumulative physical and mental consequences of being detained in isolation could
also irreversibly damage Mr. Gaddafi’s ability to participate in ICC proceedings, if
Libya’s appeal is rejected.

179. The United Nations Special Rapporteur on Torture and other Cruel and Inhumane

Treatment has observed in connection with solitary confinement that:

“medical studies and anecdotal evidence has additionally shown that this form

of social isolation and sensory deprivation can cause serious harm to the

physical and mental state of a detainee, even after a short period of time”. ***

180. A representative of an international organisation that visited Mr. Gaddafi two and half
months after his arrest observed that his mental state appeared to have altered since his
arrest.’”” It was, therefore, reasonable to expect that Mr. Gaddafi’s mental state and
stability would further decline, perhaps grievously, during the course of the

admissibility proceedings.

181. The Chamber also had no effective mechanism for monitoring the domestic detention

conditions of Mr. Gaddafi. Although the Chamber ordered Libya to submit a report

206 Polay Campus v. Peru, para.8.7.

27 Kanyarukiga, and authorities cited therein, para.15.

2% Submission by Juan E. Méndez, United Nations Special Rapporteur On Torture And Other Cruel, Inhuman,
Or Degrading Treatment Or Punishment’, Ahmad et al. v. UK, p. 2.

29 1CC-01/11-01/11-216-Conf-Anx8.3, p. 7.
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concerning the conditions of Mr. Gaddafi’s detention in September 2012,?'? it not only
failed to submit the report but provided absolutely no explanation or justification for
its failure to do so. Indeed, Libya’s filing to the Court completely omitted to refer to
the Chamber’s order to provide specific information regarding Mr. Gaddafi’s
detention.”’' Libya’s abdication of its duties to the Court make it plain that its
engagement with the Court is opportunistically one-sided — it demands that its rights
be respected, but concomitantly fails to treat the Chamber with respect by complying
with its orders. That is symptomatic of a broader failure by Libya to respect the rules

of this Court regarding appeals — a failure highlighted throughout these submissions.

182. Articles 19(4) and (5), when read together, strongly militate in favour of an imposition
of due diligence on the party challenging admissibility, and an expeditious resolution

of admissibility proceedings.

183. In such circumstances, a further prolongation of the admissibility proceedings would
have been disproportionately prejudicial to the rights of Mr. Gaddafi. It would also
have contravened the Chamber’s duty to ensure an expeditious resolution of the

challenge. In this regard, the Appeals Chamber has adumbrated the principle that:

“expeditiousness is a recurrent theme in the Court's legal instruments. The
Statute and the Rules of Procedure and Evidence place an onus on all those
involved in the trial to act in a diligent and expeditious manner in the
performance of their obligations. The duty applies to the Chambers of the
Court, the parties and participants.”"?

184. In reaching this conclusion, the Appeals Chamber explicitly referred to the statutory
requirement in Article 19(5) that States “shall make a challenge [to the admissibility

of the case] at the earliest opportunity” *"

185. In the case of an admissibility challenge, which has the effect of suspending the
investigations by the Prosecution (i.e. one which is filed by a State), the Chamber
“should rule as rapidly as possible”*"* Holmes has observed that the “procedures at

the jurisdiction and admissibility stage are intended to be expedited ones, and this

2191CC-01/11-01/11-200.p. 9.

2 1CC-01/11-01/11-205.

212 1CC-01/04-01/07-2259, para.43.
213 1CC-01/04-01/07-2259, fn.89.
214 Hall, p. 655.
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objective is reflected in the Rules”*"> The ICC Appeals Chamber has also explicitly
referred to the imperative of resolving admissibility challenges in an expeditious

manner.z 16

186. The further prolongation of the admissibility proceedings would have delayed the
resolution of the appropriate forum for Mr. Gaddafi’s trial. Also, if the challenge is
ultimately rejected, the delay would have negatively impacted on the putative ability
of the ICC to step in to ensure an effective prosecution. For this reason, Trial Chamber
IT underscored that undue delay in the resolution of admissibility proceedings would

be:

“inimical to the proper administration of justice. For instance, witnesses to the
alleged crime may become unavailable, or may, with the passage of time,
forget what transpired. Material evidence, both incriminating and exculpatory,
may disappear or may be rendered useless by exposure to the elements. In this
case, both the prosecution and the accused may be prejudiced.”"”

187. Turning to Libya’s proposal that the Chamber send a judicial representative to view
materials in Tripoli, 2'® far from it being unreasonable of the Chamber not to have
taken up the proposal, it would have been a wholly unreasonable exercise of the

Chamber’s discretion to accept it.

188.  As the Court found in Lubanga, a Chamber cannot base decisions on evidence that the
Chamber has merely viewed, but which does not form part of the court record.?'’ It is
wildly unrealistic to suggest that Judges should have travelled to Tripoli to review
materials that are presumably for the most part in Arabic. The Judges or judicial
representative(s) would have had to take their own handwritten notes of anything
available in English (since copying the file would presumably not be permissible, that
being the point of the visit), with all the vagaries of inaccurate transcription which that
entails. This is further compounded by the fact that no invitation was extended to the

Defence, meaning that the inspection would have occurred on an ex parte basis.

189. The bona fides of Libya’s proposal must further be questioned in light of the well-

215 Holmes, p. 348.

210 1CC-01/05-01/08-962, para.30.

27 1CC-01/04-01/07-2259, para.45.
218 Appeal, paras.110-115.

219 1CC-01/04-01/06-T-91-ENG, p.29.
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known security situation in Tripoli, and the fact that the Government had failed, at the
time of the proposal, to recognise the privileges and immunities of ICC officials in

Libya.?**

190. Moreover, it would have been entirely reasonable for the Chamber to have in mind the
fact that any ICC delegation would run the risk of being detained by the Libyan
authorities, perhaps for weeks, should any ‘misunderstandings’ arise. Four members
of the ICC delegation were detained in June 2012. While the ICC delegation was
detained, the Libyan Prosecutor-General visited the ICC and made unwarranted
“requests” which the ICC had to meet in order for its officials to be released.”?' To this
day, members of the ICC delegation face serious criminal charges in Libya arising
from the visit, notwithstanding that the Court has ordered the destruction of the legally

privileged documents that are the subject of the prosecution.”?

191. These factors, taken together, mean that the proposal that an ICC delegation view the
case files in Tripoli was never realistic. The Chamber was entirely within its discretion

not to accept the proposal.

192. Libya’s request to be permitted to adduce further materials “within a modest timeframe

: 223
of six weeks”

was little more than a disguised request for additional time, albeit one
which failed to comply with the requirements of Regulation 35. The Chamber gave the
parties six and a half weeks notice of the 23 January 2013 deadline. Libya had
abundant time to request an extension of time in advance of the deadline, pursuant to
Regulation 35 of the Regulations of the Court. It did not do so and failed to explain
why. Libya failed to provide a cogent justification as to why it was not able to submit
this evidence contemporaneously with its Further Submissions, nor did it explain what
the material in question was. As such, there was no information before the Chamber

that would have allowed it to appreciate the significance of the material to the

admissibility challenge.

193. It clearly fell within the discretion of the Chamber to dismiss this request on the

201CC-01/11-01/11-274.

21 1CC-01/11-01/11-323-Conf-Exp-Annex D, p.7.
221CC-01/11-01/11-291.

22 Appeal, para.114.
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grounds that it was submitted in a dilatory manner,*** and failed to disclose good cause

for the extension of time to submit further documentation.

194. With respect to Libya’s notification concerning the appointment of the new
Prosecutor-General, Libya both fails to show that the Chamber’s refusal to take this
information into consideration constituted an improper exercise of discretion or that
any such error would have had a material impact on the outcome of the Decision.
Libya failed to demonstrate how the replacement of the Prosecutor-General had any
impact on the paucity of evidence collected by the authorities. The new appointment
did not alleviate the endemic security problems besetting law enforcement agencies in

Libya, nor did it resolve issues concerning the custody of Mr. Gaddafi.

195. Libya had also repeatedly asserted that a new Prosecutor-General and Minister of
Justice would be appointed by a certain date in order to postpone any decision on the
admissibility of the case sine die.””> Given that these appointments had repeatedly
failed to occur, it was well within the discretion of the Chamber to issue its decision
over eight months from the date on which Libya had initially indicated that the

appointments would be finalised.

196. In attempting to establish the relevance of the appointment of the new Prosecutor-
General, Libya also misinformed the Appeals Chamber by averring that there was a
time period during which there was no Prosecutor-General who could appear on behalf

of Libya or give instructions.”?® At all material times of the admissibility proceedings,

224 The jurisprudence of the Court emphasises that requests for extension of time should where possible be
submitted sufficiently in advance of the deadline, in order to enable the Chamber to receive observations from
the opposing parties, and issue a ruling in advance of the expiration of the deadline. See ICC-01/05-01/08-2192,
para.4; ICC-01/09-01/11-493, paras.5 -7.

2 For example, despite seeking a blanket right to reply to any responses to its admissibility challenge (ICC-
01/11-01/11-150), on 30 July 2012, Libya sought an extension of time to file its reply until 18 days after the
appointment of the new Libyan Ministry of Justice team which it submitted would occur “by 7 September 2012
(ICC-01/11-01/11-192), this was granted by the Pre-Trial Chamber who suspended Libya’s deadline to file the
reply and requested Libya to submit a comprehensive report on, inter alia, the status of the appointment of the
Minister of Justice, General and Prosecutor-General in Libya and counsel's ability to take instructions from
them, no later than 7 September 2012 (ICC-01/11-01/11-200). Libya failed dismally to meet this deadline, and
on 7 September 2012 i.e. the day of the deadline, sought a further extension of time to submit the report on the
basis that the formation of the new Government was to be completed by 20 September 2012 and “the
appointment of a new Prosecutor-General will be made imminently after” (ICC-01/11-01/11-205). For further
examples of Libya asserting the alleged imminent appointment of the Prosecutor-General see ICC-01/11-01/11-
192; ICC-01/11-01/11-205; ICC-01/11-01/11-213; ICC-01/11-01/11-T-2-CONF-ENG, p.45, lines 10-12; ICC-
01/11-01/11-293-Conf.

226 1CC-01/11-01/11-370-Conf-Red, para.25.
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there was a Prosecutor-General who had full constitutional authority to exercise his

functions, and in fact, did s0.2%7

197. The mere possibility that the Prosecutor-General might be replaced also had no
bearing on Libya’s ability to effectively participate in the admissibility proceedings.

198. During the Admissibility Hearing, Counsel for Libya informed the Chamber that Dr.
Gehani had been appointed by the President of the GNC as the focal point for the ICC,
and thus had full authority to present the position of the Libyan Government to the
ICC.**® Counsel for Libya also made it abundantly clear during the hearings that
throughout the proceedings, they received their instructions from Dr. Gehani.*’ Libya
has not referred to any impediments relating to Dr. Gehani’s ability to obtain
information from the former Prosecutor-General, his Deputy (who apparently signed

Mr. Gaddafi’s detention orders),”*’ or the persons acting under their supervision.

199. The current Prosecutor-General has no greater legitimacy than the previous
Prosecutor-General. Like the National Transitional Council (NTC), the General
National Congress (GNC) is an interim custodial political body. It is governed by an
interim constitutional declaration, which has not been ratified by democratic
processes. The objective of the GNC is to adopt a process for the drafting of a
permanent constitution, and the establishment of electoral rules, which will govern the
first democratic elections in Libya.”! The GNC will then be dissolved, in the same
manner that the NTC was dissolved upon completion of its mandate. The interim
constitutional declaration did not vest the GNC with any greater powers than those

that were vested in the NTC.

200. Indeed, in its initial Admissibility Challenge, Libya urged the Chamber to grant
audience to the former Prosecutor-General, on the grounds that he had “investigated
the case of Saif Al-Islam Gaddafi personally”, “play[s] a central role in the

development of the Libyan justice system in the immediate future (as well as in the

271CC-01/11-01/11-201, paras.6 and 14; ICC-01/11-01/11-243-Red, para.62

28 1CC-01/11-01/11-T-3-CONF-ENG, p.48, lines 15-18: “The new General National Congress adopted decree
number 12 which provides him with full authority and powers in this matter”, emphasis added.

29 1CC-01/11-01/1 1-T-3-CONF-ENG, p.32, lines 9-13; p.46, lines 21-22; p.48, lines 15-17; p.52, lines 14-16; p.
55, lines 10-17.

20 1CC-01/11-01/11-145-Conf-AnxD, p.3-4.

21 Article 30 of the Interim Constitutional Declaration, ICC-01/11-01/11-144-AnxG.
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middle and long-term)”, and was a “source|...] upon which the Pre-Trial Chamber

may comfortably rely in assessing the capacity of the Libyan criminal justice
2,232

system.

201. Finally, Libya’s explanation of the relevance of the appointment of the new
Prosecutor-General was filed in a redacted version for the Defence. Given that the
Chamber had previously ruled that admissibility proceedings should be inter partes™*

- a ruling which Libya had not contested nor requested leave to appeal - Libya had no

legitimate expectation that the Chamber would take into account these observations,

particularly in light of the fact that first, Libya did not request prior authorisation to
file the Notification (which was essentially, a request to file additional information)

and second, Libya had not requested authorisation to file evidence ex parte.

C. Libya’s submission as to the Chamber’s alleged “Unreasonable approach to

the evaluation of evidence” are misconceived?*

202. This ground should be dismissed summarily because it is essentially a duplication of

Ground 2(B), which is in itself, inherently flawed.**

203. In the alternative, Libya’s argument that the Chamber erred by failing to make
linkages between evidence™® is completely misconceived. The burden fell on Libya,
and not the Pre-Trial Chamber to make such linkages. It is not the Chamber’s role to
make Libya’s case for it. In any case, Libya has failed to refer to any pertinent
examples of such linkages. If Libya itself cannot specify such linkages, it cannot

reasonably have expected the Pre-Trial Chamber to do so.

204. The Chamber correctly directed itself to examine “the evidence taken as a whole™’,

which Libya admits is the correct approach. Libya fails to show any error in the

Chamber’s approach.

221CC-01/11-01/11-132, para.14, emphasis added.

>3 1CC-01/11-01/11-187-Red.

24 Appeal, paras.116-118

3 The Appeals Chamber has addressed similar appellate grounds together: in such circumstances, the dismissal
of one, automatically leads to the dismissal of the related/repetitious ground: ICC-02/04-01/05-408, para.69.

236 Appeal, para.118.

27 Decision, para.135.
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IX. GROUND THREE: “Unfairness and procedural errors occasioning a failure to
49238

take into consideration relevant and probative evidence

A. Allegation that the Chamber failed to “take appropriate measures for the

proper conduct of the procedure” occasioning a failure to take into

consideration relevant and probative evidence is misleading and

unsupported by evidence?’

205. This ground repeats arguments subsumed within other grounds (for example, the
Chamber’s refusal to take into consideration the appointment of a new Prosecutor-
General and to send judicial representatives to view materials in Libya), and should be
dismissed summarily for that reason. The Defence therefore repeats its arguments

under those headings.

206. Libya misunderstands the Decision when it complains that “relevant information or
evidence” was not “fairly considered”.**" In fact, it is clear from the careful wording
employed in its Decision that the Chamber did consider the information, but decided
that Libya had failed to demonstrate its importance or relevance to the admissibility

proceedings and for that reason, declined to admit it into the admissibility record.”"!

207. In terms of the appointment of a lawyer in the Zintan national security trial, Libya
never placed any evidence concerning the appointment of a lawyer to Mr. Gaddafi
before the Pre-Trial Chamber (and in fact, still has not done so), nor did it request the
Pre-Trial Chamber to consider this development. To the contrary, Libya strenuously
argued that the Chamber should disregard the Zintan proceedings for the purposes of
the admissibility challenge, due to Libya’s claim that these proceedings had absolutely
no connection with the ICC case.”** As submitted above, a party cannot raise

arguments or points of contention for the first time on appeal.

208. In submitting this appellate ground, Libya commits the same error of which it -

wrongly - accuses the Chamber, namely that of adopting a piecemeal approach to

28 Appeal, paras.120-141.

29 Appeals, paras.120-128.

240 Appeal, para.122.

2 Decision, para.23.
221CC-01/11-01/11-274, para.4.
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proceedings. Libya seeks to put before the Appeals Chamber snippets of procedural
developments which it considers support its challenge, whilst failing to refer to the

more damaging aspects of these developments.

209. Thus, even if the Chamber were to have taken into consideration the appointment of a
lawyer in the unrelated Zintan proceedings, its significance would be minimal at best,
given that there was no evidence that the lawyer had consented to represent Mr.
Gaddafi in other proceedings or that she had even had a privileged meeting with Mr.
Gaddafi.

210. The possibility that this development would advance Libya’s challenge would also
have been completely outweighed by other aspects of the Zintan trial which had been

put before the Pre-Trial Chamber, such as:

- The Government’s blatant contravention of legal professional privilege, as

enshrined under the Rome Statute and domestic law;243

- Retaliatory actions and intimidation of the Defence and Defence

witnesses;244

- Retaliatory actions against Mr. Gaddafi for attempting to express his
wishes as concerns the admissibility proceedings and defend himself before

the ICC;245 and

- The authorities’ failure to apply the December 2012 Supreme Court

decision to the proceedings against Mr. Gaddafi et al.**°

211. Libya’s assertion that the Pre-Trial Chamber failed to accord it due process by taking

into consideration its arguments regarding the confidentiality of investigations are also

23 1CC-01/11-01/11-255, paras.22-23, 54 and 56; ICC-01/11-01/11-332, paras.14 and 24.

24 1CC-01/11-01/11-332, paras.59- 61 and 72; ICC-01/11-01/11-228-Conf-Red, para.6; ICC-01/11-01/11-152-
Conf, paras.41 and 63; ICC-01/11-01/11-323-Conf-Exp,paras.6-32.

23 1CC-01/11-01/11-255, paras.57-58; ICC-01/11-01/11-281-Conf, paras.115-116.

20 1CC-01/11-01/11-332, para.75; ICC-01/11-01/11-281-Conf, para.169.
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entirely unsupported by either domestic law, or the proceedings before the ICC.**’

212. Libya’s arguments on Article 59 have been consistently riddled with inaccuracies and
inconsistencies. For example, Libya cites to text concerning Article 59 of the Criminal
Procedure Code,**® but fails to footnote or reference any provision of domestic law in
support of this interpretation of Article 59. Indeed, footnote 189 is missing from
Libya’s Appeal.

213. This oversight must be considered in light of the fact that Libya submitted and relied
upon an incorrect translation of Article 59 in its past submissions, and omitted to draw
the Chamber’s attention to other legal provisions of the Code. The correct translation
of Article 59 clarifies that the principle of confidentiality of investigations only applies

vis-a-vis the public.*’

214. Article 59 does not, therefore, act as an impediment to the confidential disclosure of
evidential materials for purposes directly concerning judicial proceedings. This is
evidenced by the fact that in its bilateral extradition treaty with the United Kingdom,
Libya agreed to provide “such evidence as would justify committal for trial under the
laws of the requested State”, thereby demonstrating that the principle of
‘confidentiality of investigations’ is not a legal impediment to the provision of such
evidence to a foreign judicial entity.”>° Furthermore, Libya has repeatedly referred to
investigative materials in public filings before the Court, further undermining its

stance on the confidentiality of investigations.”"

215. Moreover, if Libya truly felt compelled by the terms of Article 59 to preserve the

47 Appeal, paras.126-128.

248 Appeal, para.126.

29 1CC-01/11-01/11-281-Conf-Red, fn. 27: “The translation of Article 59 of the Criminal Procedure Code,
which has been submitted by the Government, is not correct. The full version is as follows: Article 59:
Investigation procedures and their results shall be considered confidential. Investigators, prosecution members
and their assistants or clerks and experts and others who are related to the investigation or attend it due to their
profession or post shall undertake not to disclose them [procedures and results]. Any of them who breach this
provision shall be punished in accordance with Article 236 of the Penal Code. The term ‘others’ in Article 59 is
further clarified by Article 61, which provides that the “Public Prosecution, the accused, the victim, the civil
rights party and their counsel and representatives can attend all the investigation procedures”. ICC-01/11-
01/11-190-Anx1, p. 37, emphasis added.

230 Article 6(2)(b) of the UK-Libya Extradition Treaty, 17 November 2008,
http://www.fco.gov.uk/resources/en/pdf/3706546/3892733/10149409/TrLibya3.2009Extrad; cited at ICC-01/11-
01/11-190-Conf-Corr, para.75.

BICC-01/11-01/11-130-Red, paras.45 and 47; ICC-01/11-01/11-258-Red2, paras.49 and 64; ICC-01/11-01/11-
258-Anx3, p.3.
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confidentiality of its investigative case files, then it is illogical that it would have been
willing to disclose evidence to the ICC Judges and ICC Prosecution, but not to the
Defence or the Victims. The former would be, according to their arguments, external
parties who have no right to view the materials, whereas the Defence and victims are

entitled to view the case-file under domestic law.?*>

216. Similarly, if Article 59 precluded Libya from disclosing the evidence to any person
outside of the investigations team, then it has not explained why it would be in a
position to disclose items to the Judges or their representatives if they were to travel to
Tripoli, but not if they were in The Hague. Article 59 would appear to have no

relevance to this proposal.

217. The existence of a legal impediment to disclosing the evidence in the case-file would
also appear to be contradicted by the apparent fact that the Libyan authorities have
disclosed examples of intercepts to Al Jazeera and the ICC Prosecutor for discussion
in a public documentary,”*® and have referred to evidential items in public interviews

on numerous OCC&SiOIlS.254

218. The primary purpose of the principle of confidentiality of the investigation is to
preserve the presumption of innocence of the defendant. Libya has completely,
routinely and systematically flouted this rationale by publicly disclosing information
that is significantly prejudicial to the defendant, including alleged confessions to
crimes.””” The public disclosure of this information had much greater potential to taint
the integrity of the investigative process than the disclosure of evidence on a strictly

confidential basis to the Defence.

219. In such circumstances, Libya has patently failed to discharge its burden of
demonstrating that it has suffered any real prejudice from the operation of Article 59

in these admissibility proceedings.

220. Finally, and significantly, it is well established that domestic law impediments are

never an excuse for failing to cooperate with an international criminal court or

221CC-01/11-01/11-281-Conf, para.38. ICC-01/11-01/11-261-Red, para.28.
23 1CC-01/11-01/11-281-Conf, para.104.

241CC-01/11-01/11-261-Red, paras.32 and 35; ICC-01/11-01/11-202, para.6.
51CC-01/11-01/11-258-Anx9, p.3; ICC-01/11-01/11-258-Anx10, p.3.
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tribunal, especially in the context of a Security Council referral.>® The ICC Statute is
also clear: the particularities of a State’s domestic system do not constitute grounds for
failing to implement a decision of the Chamber. The Statute imposes a positive
obligation on States to ensure that it has procedures available under national law, in

order to enable it to implement cooperation requests from the Court.””’

B. Libya’s submissions on “The Chamber’s rejection of relevant and available

evidence on the erroneous basis that “the significance of...

information...[provided by the parties in filings subsequent to Libya’s Reply of 4

March 2013 had]...not been sufficiently demonstrated” are entirely

unreasonable®®

221. In its earlier appellate grounds, Libya sought to advance its submissions by relying
upon appellate case law that the Chamber is required to base its decision on facts in
existence at the time of the proceedings.””’ In so doing, Libya implicitly conceded that
the Chamber cannot take into consideration hypothetical scenarios or potential
developments. This is consistent with the findings of Pre-Trial Chamber II in the
Kony et al. case.”® There is accordingly absolutely no basis for Libya’s contention
that the Chamber erred by failing to consider the impact that the appointment of the
Prosecutor-General “would have” on the progress of Mr. Gaddafi’s case.”®' Any

assessment would have been wholly speculative.

222. Libya failed to show a connection between the appointment of the new Prosecutor-
General and any concrete positive developments in the Gaddafi case or the Libyan
justice sector at large. The Chamber was entitled to disregard this information because
Libya had failed to demonstrate its significance to the factual matrix in existence at

that point in time.

2 The Libyan situation was referred to the Court pursuant to a UN Security Council resolution and, as a result,
Libyan authorities “shall cooperate fully with and provide any necessary assistance to the Court and the
Prosecutor pursuant to [said] resolution” (U.N Security Council Resolution 1970, S/RES/1970, 26 February
2011, paras.4-8. See also Article 27 Vienna Convention on the Law of Treaties: “4 party may not invoke the
provisions of its internal law as justification for its failure to perform a treaty. This rule is without prejudice to
article 46.”

27 Article 88 of the Statute.

28 Appeal, paras.129-131.

29 Appeal, paras.121-122 and 166.

20 1CC-02/04-01/05-377, paras.49-52.

21 Appeal, paras.129-130.
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223. Libya’s contention that if it was in doubt,?**

the Chamber should have requested further
information concerning the significance of this information has no foundation in law.
Such a submission subverts the burden of proof in admissibility proceedings and seeks
to transform the role of the Chamber from that of an impartial adjudicator to a direct
proponent for Libya’s challenge. A Chamber adjudicating upon an admissibility
challenge should not, and indeed must not, “descend into the arena” and seek to assist

one party to make out its case.

C. Libya’s arguments that “The Chamber failed to adapt the procedure to the

specific issues” are misleading and seek to remove the burden of proof from

Libya

224. This ground of appeal appears to be a variation of an appeal based on ineffective
representation. Libya has been represented throughout the proceedings by three expert
international counsel and one Libyan lawyer. Yet it claims that the Chamber erred by
failing to clarify the law for it.**® In so doing, Libya seeks to shift any deficiencies in

its appreciation of the law from the responsibility of Counsel to the Chamber.

225. The Appeals Chamber has ruled unequivocally that the Chamber has no jurisdiction to
clarify the legal obligations or entitlements of parties or participants; if the Chamber
were to provide such clarification, it would be acting as an advisory body and not a

Chamber, which would fall outwith the scope of its authority.***

226. If there is no legal basis in the Statute for providing clarification or advisory opinions,
the Pre-Trial Chamber cannot be found to have committed an appellate error because —
according to Libya — it did not “clarify their position relating to the burden and
standard of proof”, or provide a definition in advance of a ‘case’.”®* Indeed, to impose
such a duty on the Chamber would be to put the cart before the horse — it is for the
parties to advance their position on the proper constructions of such matters, and the
Chamber to reach a determination on the basis of their submissions. If the Chamber

were to have ruled on such matters in advance, it would have violated the principle of

202 Appeal, para.131.

263 Appeal, para.132.

24 1CC-01/04-01/06-503, para.30.
295 Appeal, paras.133-134.
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adversarial proceedings by predetermining key issues, without the benefit of the

parties’ submissions on these matters.

227. Libya is, moreover, seeking to create ambiguities where none can reasonably be said

to have existed. In its decision of 28 May 2012, the Pre-Trial Chamber observed that:

“The language of article 19(2) of the Statute and rule 58 of the Rules makes
clear that in admissibility proceedings, [...] the triggering force and the main
actor in such proceedings is the entity challenging the admissibility of the
case, in the present case Libya. The same transpires from the jurisprudence of
the Appeals Chamber, which has held that "'a State that challenges the
admissibility of a case bears the burden of proof to show that the case is
inadmissible’" >

228. Inits 7 December 2012 Decision— that is, in advance of Libya’s Further Submissions -
the Chamber further referred to the Appeals Chamber’s pronouncement that an
admissibility determination is comprised of a two-step test: first, an assessment of the
existence of ongoing investigations or prosecutions, and second, an assessment of the
willingness and ability of the State in question.”*” The Chamber further confirmed that
as concerns the “related burden of proof”, the challenging State bears the burden of

proof.*®®

229. The Chamber’s conjunction of the two-step test with the “related burden of proof”
should have been more than sufficient notice to any reasonably diligent and
professional counsel that they should have been prepared to substantiate all aspects of
Libya’s challenge.”®® The possibility that the burden would extend to both steps of the
admissibility test was further underscored by the Chamber’s request that Libya submit

further information as concerns both aspects of the two-step test.””

230. In terms of the actual standard of proof, the Chamber consistently put Libya on notice

that it would be required to adduce “evidence with a sufficient degree of specificity and

271
f.

probative value” in order to discharge the standard of proo Libya’s assertion that

the Chamber failed to define the standard of proof is, therefore, completely

26 1CC-01/11-01/11-159, para.9.

271CC-01/11-01/11-239, para.6.

28 Decision, paras. 5 and 8.

299 1CC-01.04-01/07-2259, para.54.

27 See Decision, paras.41-45.

2 1CC-01/11-01/11-239, para.8, citing to ICC-01/09-02/11-274, paras.2 and 61.
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unfounded.?”?

231. Indeed, during the Admissibility Hearing in October 2012, Judge Kaul specifically
asked Counsel for Libya as to whether the:

“Libyan authorities - are all concerned in Tripoli - really aware that your side,
the Libyan side, in these proceedings is under an obligation to provide
concrete, tangible and pertinent evidence that ~ to demonstrate to this
Chamber that proper investigations are currently ongoing and proper and
concrete preparations for the trial are ongoing?” *"

232. Inresponse, Counsel confirmed that:

“Counsel are acutely aware of this need. That acute awareness has been
communicated, is being communicated and will continue to be communicated.
[...] in short the authorities are acutely aware, we are acutely aware and we
remain absolutely committed to meeting Libya's full responsibilities in

reaching the appropriate standard as determined by the Pre-Trial
Chamber.”*™

233. The fact that other participants may have cited different standards during the
proceedings is irrelevant. Having expressly confirmed that they were “acutely” aware
of and were working towards meeting “the appropriate standard as determined by the
Pre-Trial Chamber”, it 1s impossible to comprehend how Libya can maintain that it
was prejudiced as concerns the adoption of a standard of proof, which was clearly set
out in the 7 December 2012 Decision. Moreover, given that the Pre-Trial Chamber
expressly described this standard as pertaining to the “burden of proof’,”” Libya’s
assertion that the Chamber described the type of evidence required but not the

standard of proof, is plainly incorrect.

234. The Pre-Trial Chamber greatly exceeded the level of guidance that any participant
could generally expect in the proceedings, by providing very clear instructions as to
the type of information that could be considered to meet this standard. As concerns the
definition of a ‘case’, Libya cannot claim to be prejudiced in any way by the definition

adopted by the Chamber, given that it hewed very closely to the definition advocated

212 Appeal, para.136.

B 1CC-01/11-01/1 1-T-3-CONF-ENG, p.64, lines 18- 22, emphasis added.
214 1CC-01/11-01/11-T-3-CONF-ENG, p.65, lines 2-10, emphasis added.
23 1CC-01/11-01/11-239, para.8.
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by Libya,””® which was far broader than the definition advocated by any of the other

parties and participants.

235. Finally, Libya’s assertion that the Chamber’s refusal to view the case-file in Tripoli
prevented it from taking into consideration evidence which “may” have met this
standard””’ is entirely speculative, and thus irrelevant for the purposes of appellate
review. The absence of this material from the Chamber’s assessment is also solely
attributable to Libya’s failure to file it as part of its Further Submission, and not any

error on the part of the Pre-Trial Chamber.

D. Libya’s submissions as to “Linking the propriety of the admission of evidence

on the first limb (“the case”) with the merits of the assessment of the second

limb (“inability”’)” fail to identify any error on the part of the Chamber?”®

236. Under this ground of appeal, Libya has failed to set out the nature of the Chamber’s
alleged error in clear and comprehensible terms. Libya has not disputed the two-step
test for admissibility (which was established by the Appeals Chamber). Given that the
two steps are cumulative, Libya has not explained how it was an error for the Chamber
to determine that Libya’s failure to satisfy the second step would be dispositive of the
challenge. At best, this ground constitutes a disagreement with the Chamber’s

decision, rather than a valid ground of appeal.

237. Moreover, Libya again misconstrues the Decision. The Chamber made clear that it

rejected Libya’s request to make additional submissions because “Libya has had

sufficient opportunities to submit evidence in support of its admissibility challenge”*”

That was the reason for the rejection, not, as Libya asserts, solely because of “serious

concerns remain[ing] with respect to the second limb of the admissibility test”.*>

X. GROUND FOUR: “The Chamber erred in fact and in law in its determination that,

due to the unavailability of its national judicial system, Libya is unable to obtain the

216 1CC-01/11-01/11-293-Conf, paras.34 and 41.
217 Appeal, para.138.
278 Appeal, para.140.
7 Appeal, para.137.
280 Appeal, para.140.
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accused or the necessary evidence and testimony or otherwise carry out its

proceedings, pursuant to article 17(3) of the Statute”™®!

238. Again, Libya failed to show any error on the part of the Chamber and this ground of
appeal should be rejected.

A. Libva’s claim as to the “Erroneous interpretation and application of

‘unavailability misstate previous concessions before the Chamber??

239.  Although Libya claims that the Chamber committed an error of law as concerns its
definition of “umavailability”, its description of this “legal error” reveals no more
than a disagreement with the Chamber’s application of this definition to the

information placed before it.

240. For example, Libya asserts that the Chamber “failed to address in any meaningful way
the extent or degree to which [these legal and factual issues] constituted
‘unavailability’ within the terms of the Statute”.*® This complaint clearly relates to the
manner in which the Chamber applied the definition of “unavailability” and not the

definition itself.

241. Similarly, although Libya avers that the term “unavailability” should be construed in
a stringent manner,”** it fails to demonstrate that the definition applied by the Chamber
was overly broad or in any way inconsistent with the drafting history of Article 17(3)

or the object and purposes of the Statute.

242.  In reaching its conclusion that the Libyan national judicial system was ‘unavailable’
within the terms of Article 17(3), the Chamber had found that there were “multiple

challenges” and that “Libya continues to face substantial difficulties in exercising its

Jjudicial powers fully across the entire territory”.*® Such findings are entirely
consistent with the commentary cited by Libya”™ concerning the requirement of

substantial rather than partial collapse of a country’s judicial system.

81 Appeal, paras.142-177.

82 Appeal, paras.144-153.

285 Appeal, para.148.

28 Appeal, para.150.

285 Decision, para.205, emphasis added.
86 Appeal, para.150.
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243.  The Chamber also further developed its understanding of the term “unavailability” in
its elaboration of the substantial difficulties faced by Libya in the subsequent sections

of the Decision.?®’

244.  As concerns Libya’s inability to obtain the accused, the Chamber referred to the fact
that Libya had indicated that it planned to prosecute Mr. Gaddafi in Tripoli (or South
Tripoli) but at the same time, had expressly conceded that it had been unable to effect
his transfer to Tripoli at the time of the admissibility proceedings. Libya had also
acknowledged that in absentia trials are not permitted under Libyan law, where the

location of the accused is known.?®

245.  Accordingly, Libya has failed to show any legal error in the Chamber’s finding that
the prohibition on in absentia trials rendered the Libyan judicial system unavailable to
prosecute Mr. Gaddafi in circumstances in which the authorities were unable to secure
his transfer to the location of the trial. This was an entirely reasonable — indeed the

only reasonable — conclusion for the Chamber to reach.

246. Further, it is notable that in its filings before this Court, Libya has endorsed
commentary to the effect that domestic legislation, which hinders or prevents effective
domestic prosecutions, may exemplify the type of ‘unavailability’ which the drafters

of the Statute envisaged as falling with the ambit of Article 17(3).2*

247. Libya’s arguments concerning whether there is a distinction between central and local
authorities obscures the real issue: can the Government obtain the presence of the
defendant for the purposes of trial? The objective of pre-trial detention is to ensure the
defendant’s presence at trial. The possibility that the defendant might be formally
detained pursuant to detention orders issued by the Government has no relevance
when the Government has conceded that it cannot secure his presence in the specific

location that the Government has designated for his trial.*°

248.  Since Article 17(3) is concerned with objective impediments to the ability of the State

27 Decision, para.205.

28 1CC-01/11-01/11-T-3-Red-ENG, p.62, lines 10-14.

29 1CC-01/11-01/11-160, para.9, citing ICC Informal Expert Paper, para.50, arguing that “lack of substantive or
procedural penal legislation” might render a system “unavailable”.

20 1CC-01/11-01/11-281-Conf, para.272.
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to “carry out its proceedings”, there is no distinction between the inability of a State to
obtain the presence at trial of a suspect, who is at large on their territory, and one who
is being detained on its territory. The key question in each case is: can the State obtain

the presence of the suspect for the purpose of carrying out its proceedings?

249. Libya has expressly conceded in these proceedings that a trial in Zintan would not
satisfy the admissibility criteria before the ICC.**" It has not mentioned this fact in its
Appeal, although it had a duty to do so in order to ensure that the Appeals Chamber
does not reach a conclusion on an erroneous basis. Moreover, in light of the fact that

292 it is clear

Libya stated that the trial would either occur in South Tripoli or Tripoli,
that Libya would lack the capacity to bring Mr. Gaddafi to trial if they were unable to

secure his transfer to either of these two locations.

250. Contrary to Libya’s assertions, the Chamber’s decision on this point cannot be
considered as “setting too high a standard”**® Tt is the standard which Libya set for

itself.

251.  With respect to the Chamber’s findings concerning Libya’s inability to obtain
testimony, the Chamber found that the unavailability of the national judicial system
was predicated on “the inability of judicial and governmental authorities to ascertain
control and provide adequate witness protection”.** The Chamber further referred to
reports that “conflict-related detainees including senior former regime members have

not been protected from torture and mistreatment in detention facilities.”*"”

252. Both expert commentary and ICC jurisprudence have cited inability to implement
effective witness protection as an example of “unavailability” in the context of Article
17(3).%°® International Tribunals and domestic courts have also referred to it as a direct

impediment to the transfer of a case to domestic jurisdiction, which in that sense

211CC-01/11-01/11-T-2-Red-ENG, p.19-20.

2 1CC-01/11-01/11-258-Conf-Red, para.102.

293 Appeal, para 153.

24 Decision, para.209.

23 Decision, para.209

26 1CC-01/05-01/08- 802, 24/06/2010, para.246. Policy Paper on Preliminary Examinations 4 October 2010,
para.59, http://www.icc-cpi.int/NR/rdonlyres/E278F5A2-A4F9-43D7-83D2-
6A2C9CF5D7D7/282515/OTP_Draftpolicypaperonpreliminaryexaminations04101.pdf
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renders the national judicial system “unavailable” for the purposes of prosecution.”’

253. Through its explicit reference to incidents of torture, mistreatment and death,”*® which
were attributed to the Government’s lack of control over these facilities, it is also clear
that the Pre-Trial Chamber was employing a consistent standard of unavailability,
rather than one which would apply to every country emerging from conflict. Libya
refers to the need to show “actual, systemic difficulties that have a direct and
quantifiable ... impact”**° Even applying that standard proposed by Libya, the reports
cited by the Chamber do, in fact, set out “actual, systemic” instances of torture,
mistreatment and lack of control, which had a “direct and quantifiable [...] impact on

the ongoing investigation” by virtue of the elimination and tainting of the available

testimony of persons detained and interrogated under such circumstances.**’
254. Libya has therefore failed to identify any legal error in the Chamber’s findings.

255. Similarly, the Chamber’s findings concerning the impact of the absence of an
appointment of defence counsel were predicated on Libya’s own concession. It
accepted that it would be unable to prosecute Mr Gaddafi in accordance with domestic
law in the absence of a defence counsel.’”' Libya conceded that the absence of a
defence counsel was related to systemic difficulties concerning the risk faced by
defence lawyers, which rendered their assistance otherwise unavailable as concerns

the trials of associates of the former regime.’"

B. Libya’s submissions that “The Chamber erred in fact and in law by finding that

the Libyan judicial system is ‘unable’ in particular material regards in relation

to the case against Mr Gaddafi” are unrealistic’®

i. “Inability to obtain the accused”**

27 Brown and others v. Government of Rwanda and Secretary of State, para.64; Kanyarukiga, paras.26-27.
28 Decision, para.209.

2% Appeal, para.153.

0 1CC-01/11-01/11-281-Conf, paras.67-70, 76-77 and 224-227.

31 1CC-01/11-01/11-258-Conf-Red, para.60.

392 1CC-01/11-01/11-258-Conf-Red, para.97; ICC-01/11-01/11-281-Conf, paras.258-268.

393 Appeal, paras.154-177.

3% Appeal, paras 155-161.
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256. Libya has failed to demonstrate any legal or factual errors in the Chamber’s
conclusion that Libya was unable to investigate or prosecute Mr. Gaddafi within the

meaning of Article 17(3) due to its inability to obtain the custody of Mr. Gaddafi.

257. As noted above, Libya conceded that a trial in Zintan would not satisfy the
requirements for a case to be declared inadmissible before the ICC, and that Libyan
law would not permit Mr. Gaddafi to be prosecuted in Tripoli or South Tripoli unless
he was physically present in these locations.’” Libya therefore did not dispute the fact
that it would be unable to prosecute Mr. Gaddafi in those courts which had the
capacity to do so, due to a systemic feature of its judicial system (the prohibition on in
absentia trials). The Chamber thus committed no error by inferring from these
concessions that Libya would be unable to prosecute Mr. Gaddafi unless he was
transferred to South Tripoli or Tripoli, and that this was related to domestic legislation,

which rendered the judicial system otherwise unavailable.

258. Libya had also repeatedly claimed before the ICC that it had been unable to implement
ICC decisions pertaining to Mr. Gaddafi due to the fact that the power to do so rested
with the Zintan authorities and not the central Government.’”® In a signed affidavit

submitted in April 2012, Dr. Gehani conceded that:

“Mr. Saif Al-Islam Gaddafi is not yet being detained by the Libyan

e 5y 307
authorities”.

259. It is crystal-clear from this that Libya accepted before the Chamber that detention by

the Zintan militia or “Brigade” did not equate to detention “by the Libyan authorities.”

260. In filing dated 30 May 2012, Libya sought to excuse delays in implementing the
Chamber’s order to effectuate a privileged visit between the OPCD and Mr. Gaddafi
on the basis that:

“[iln this transitional period, it is still the case that despite best efforts, Mr.
Gaddafi is not yet in the custody of the interim Libyan Government/...] Mr.

395 1CC-01/11-01/11-T-3-Red-ENG, p.62, lines 10-14.

3% 1n April 2012, Libya asserted that it had been engaged for some time in the process of negotiations with the
local authorities in Zintan to try to make arrangements for the transfer of Mr. Gaddafi to Tripoli but “/g/iven the
situation in Libya, this has not been a straightforward task/...]". ICC-01/11-01/11-102, para.6.
3971CC-01/11-01/11-146-Conf-AnxA, para.10.
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Gaddafi is still being held by the Zintan brigade [...]”*

261. Nothing has changed on the ground since then.*”

262. During the October 2012 Admissibility Hearing, Libya informed the Chamber as

follows:

“So it's very quick what I have to say about the question of control over Mr

Gaddafi's detention. It is correct that he presently remains in the custody of the

Zintan Brigade” "’

263. Libya further referred to its efforts to secure Mr. Gaddafi from Zintan as comprising
“part of the new government's commitment to demobilising the various militia groups
which remain active across Libya”.>'' Libya’s deliberate use of the terms ‘militia’ and
‘demobilising’ clearly meant that the “Zintan Brigade” (a) was “a militia” and (b) one

that did not fall under the effective control of the Government.

264. 1In a February 2013 interview,’'> Prime Minister Zeidan even went so far as to
expressly acknowledge that the Government had been unable to secure the transfer of

Mr. Gaddafi to Tripoli because it lacked control over parts of Libya.

265. In the absence of any information or evidence that the Government had succeeded in
exerting effective control over Zintan, the Chamber did not err in concluding that Mr.

Gaddafi was not detained under the Government’s effective control.

266. Contrary to Libya’s submission,’"” it was also entirely reasonable for the Chamber to
disregard or attribute little weight to the alleged extension of Mr. Gaddafi’s detention
by Tripoli-based judges, given that as set out in paragraph 135 above, Libya gave
inconsistent and ambiguous submissions as to the manner in which these extensions

took place, and the detention orders contained incorrect information.

267. Moreover it would have been reasonable for the Chamber to assume that the alleged

3% 1CC-01/11-01/11-160, para.20, emphasis added.

399 As recently as 4 March 2013, conceded that it was “not possible to say with any certainty the exact date of Mr
Gaddafi’s transfer to Tripoli”. ICC-01/11-01/11-293-Conf.

3191CC-01/11-01/11-T-2-CONF-ENG, p. 29 lines 14-17.

3 ICC-01/11-01/11-T-2-CONF-ENG, p. 29 lines 22-23.

3121CC-01/11-01/11-281-Conf, para.272.

313 Appeal, para.158.
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extensions merely ratified a fait accompli on the ground in Zintan.

268. Notably, Libya conceded that the South Tripoli Judges had been compelled to travel to
Zintan to conduct the hearings, and that the hearings were — contrary to the pro forma
requirement on the detention orders — convened in a confidential manner. No
information was provided as to where in Zintan the hearings were conducted, and
whether they were held in a formal courtroom, or at the place of Mr. Gaddafi’s
detention. It is self-evident that Mr. Gaddafi’s trial cannot take place in a secret

location in Zintan.

269. Rather than evidencing the Government’s control over Mr. Gaddafi’s detention, these
irregular detention hearings simply underscored the Government’s current inability to
conduct proceedings against Mr. Gaddafi in a manner which comports with domestic

procedures and capabilities.

270. Similarly, it was not unreasonable for the Chamber to consider the national security
hearings in Zintan to be irrelevant to this issue since, as noted above, Libya expressly
requested the Chamber to exclude these proceedings from its consideration of the
admissibility proceedings. Moreover, in its March 2013 reply, the Government
indicated that the instigation of the Zintan proceedings had no bearing on the forum of
the main trial against Mr. Gaddafi as the national security proceedings would also be

transferred to Tripoli.*'*

271.  Moreover, even assuming — which is vehemently denied — that it had been in any way
factually or legally incorrect for the Chamber to conclude that Mr. Gaddafi was not
being held under the custody of the Government, this error would not have affected its
ultimate finding concerning Libya’s inability to otherwise bring Mr. Gaddafi to trial.
The Chamber can and must only rule on the basis of the information placed before it.
Not only had Libya failed to introduce any submissions concerning its capacity to
prosecute and detain Mr. Gaddafi in Zintan (indeed, it has never divulged the location

of Mr. Gaddafi’s detention in Zintan or the specific conditions of his detention),*"” it

314 1CC-01/11-01/11-293-Conf, para.51.

315 1CC-01/11-01/11-130-Conf, para.35: In its Admissibility Challenge, the Government indicated that he was
being detained in a secret location. Moreover, as set out at paragraph 181 supra, the Government completely
failed to respond to the Chamber’s August 2012 order to respond to questions concerning the conditions of Mr.
Gaddafi’s detention.
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had at all times strenuously denied reports that the trial would take place there.*'°

272. The Government has also consistently emphasised that Mr. Gaddafi would be
transferred to a detention facility to Tripoli,®!” particularly since it is illegal under

Libyan law to be detained in a facility which is not purpose-built.*'®

273. Appeals are corrective in nature, and not de novo.’'’ An appellant cannot raise
arguments or proposals for the first time on appeal, or utilise the appellate process to
explore alternative admissibility theories which were never placed before the
Chamber.’”® Libya has itself argued that “[t]he purpose of interlocutory appeals is
therefore not to allow the participants to have a ‘second bite at the cherry’ or to

L . . 321
correct any deficiencies in previous pleadings”.

274. In circumstances in which Libya itself had stated that “there was no prospect of a trial
taking place in Zintan”,”** the Chamber cannot be found to have erred in ruling that
Libya would be unable to commence trial proceedings as long as Mr. Gaddafi

continued to be detained in Zintan.

ii.  “Inability to obtain testimonv”323

275. The Chamber’s conclusions on inability to obtain testimony were premised on a

combination of the following factors:

316 1CC-01/11-01/11-205, para.3 (the reports in question, which the Government asserted were false, alleged that
the trial would take place in Zintan). ICC-01/11-01/11-T-2-CONF-ENG, p.19-20, line 25: During the
Admissibility Hearing, Libya submitted “although there's been some recent contention in the press as to the
planned location of any future trial, President el-Magariaf confirmed to the press on 22 September 2012 that
there is no prospect of a trial taking place in Zintan due to inadequate courtroom facilities and the other
infrastructure that will be needed for a trial.” This is comparable to submissions made by Libya on 15 January
2013 stating that media reports announcing that the Libyan Minister of Justice and Prosecutor-General had
confirmed that trial proceedings against Mr. Gaddafi’s trial were scheduled to commence in Zintan by the
beginning of February 2013 were false, and “unfortunate examples of the widespread misreporting of
information associated with this case due to mistranslation or misunderstanding”, (ICC-01/11-01/11-251).
Three days later, Mr. Gaddafi was put on trial in Zintan for allegations related to the 7 June 2012 ICC visit (see
ICC-01/11-01/11-255).

317 See ICC-01/11-01/11-44-Anx1-Red, p.2; ICC-01/11-01/11-130-Conf, para.35; ICC-01/11-01/11-T-2-CONF-
ENG, p.29, lines 16-23. See also footnote 306 above.

318 1CC-01/11-01/11-130-Conf, para.59.

319 1CC-02/05-03/09-295-0OA2, para.20.

32 Haradinaj, para.112; Tadié, para.55; Kambanda, para.41; Simi¢, para.28.

321 1CC-01/11-01/11-246, para.5.

3221CC-01/11-01/11-T-2-CONF-ENG, p.19-20

323 Appeal, paras.162-166.
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- the absence of any information provided by the Government concerning
the existence of specific witness protection programmes (including whether

witnesses benefit from testimonial immunity);***

- the absence of any information as to whether Defence witnesses could
benefit from witness protection programmes either in principle or in

practice;*>’

- reports concerning deaths, torture and serious mistreatment of former

Gaddafi officials and associates in deten‘[ion;326 and

- the fact that the Government had not succeeded in exercising control over
several detention centres where former Gaddafi officials were being

detained.*’

276. In its appeal against this finding, Libya has erroneously focused on discrete aspects of

the Chamber’s findings rather than the cumulative effect of the above factors.

277. For example, Libya has postulated that the Chamber’s reference to the authorities’
inability to interview two potential witnesses, who are detained in detention centres
that do not fall under Government control, fails to reach the necessary threshold of
Article 17(3).*® It is, however, abundantly clear that the Chamber’s finding
concerning Libya’s inability to secure witness testimony was not predicated only on
these two examples. Rather, the Chamber referred to these two examples in order to
underscore the nexus between the Government’s lack of control over detention centres

and the impact that this had on witness availability.

278. The Chamber’s finding as concerns these particular witnesses must also be considered

in conjunction with Defence evidence that:

- key exculpatory witnesses would be unavailable to testify in Libya due to

324 Decision, para.211.
325 Decision, para.211.
326 Decision, para.209.
327 Decision, para.209.
328 Appeal, para.163.
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the absence of effective protection programmes;>>’

- Libyan witnesses had been subjected to intimidation, mistreatment and
torture whilst detained in centres that fell outside the control of the

Government;330

- the names of key insider witnesses, some of whom were detained in Libya,

had been publicly revealed by Libyan authorities;**' and

- key witnesses had been subjected to death threats and vexatious

prosecutions and arrest warrants, due to their assistance to the Defence.**

279. In light of the fact that Libya never disputed the above evidence, it clearly fell within
the ambit of the Chamber’s discretion to determine that the absence of concrete
information concerning witness protection programmes (including testimonial
immunity) and secure detention conditions would have a direct impact on the

availability of key testimony for the proceedings.

280. In further arguing that the Chamber’s assessment concerning the availability of
protective measures “constitutes an unwarranted intrusion upon the right of a
sovereign state to determine its own domestic procedures”>>® Libya has failed to

appreciate the objective nature of the Article 17(3) assessment.

281. If, due to a substantial collapse or unavailability of its national judicial system, the
State is unable to obtain necessary evidence or testimony, the Chamber is required to
find that the case is admissible before the ICC. The Chamber did not interpret Article
17(3) to require a specific standard of witness protection. Rather, it considered
whether, in the prevailing circumstances which Libya conceded to exist at present,

Libya would have the capacity to obtain key witness testimony and evidence.

329 1CC-01/11-01/11-190-Conf-Corr, paras.394-399; ICC-01/11-01/11-185-Conf-Exp-Anx27-Corr.

330 ICC-01/11-01/11-190-Conf-Corr, paras.101-115; ICC-01/11-01/11-281-Conf, paras.67-72 and 76-77; ICC-
01/11-01/11-276-Conf-Exp-AnxC.

31 1CC-01/11-01/11-281-Conf, paras.224-225; ICC-01/11-01/11-261-Conf, paras.32-33; ICC-01/11-01/11-228-
Conf-Exp-Anx1, p.4; ICC-01/11-01/11-340-Conf-AnxE, p.2.

32 1CC-01/11-01/11-332, paras.59-61 and 72; ICC-01/11-01/11-228-Conf-Red,para.6; 1CC-01/11-01/11-323-
Conf-Exp, paras.6-32; ICC-01/11-01/11-259-Conf-Exp, paras.3-17 and 23.

333 Appeal, para.165.
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282. The Chamber was not requiring Libya to conform to an “international ideal of witness
protection”>** 1t was simply concluding that, in the absence of any concrete
information as to how Libya would mitigate the impact of these prevailing
circumstances on the judicial proceedings, such as through effective witness protection

programmes, Libya had failed to discharge its burden as concerns Article 17(3).

283. Libya also incorrectly claims that the Chamber’s concerns regarding the availability of
witness testimony were “a matter of pure speculation”.®> The Chamber cited two
concrete examples, in which the Government’s lack of control over detention centres
had created an actual rather than speculative impediment to their ability to obtain

witness testimony.>*°

284. The Chamber’s finding concerning the lack of information relating to effective
protection programmes for Defence witnesses should be read in light of Defence
evidence concerning four concrete examples of witnesses, who had indicated that they
would be unavailable to testify in the absence of effective witness protection

programmes.™>’

285. It is entirely misconceived for Libya to propose that the Court should allow Libya to
commence its proceedings, and only intervene if and when it becomes apparent that
the absence of witness protection has had an impact on the proceedings.**® This
proposal is as wrong in principle as it is in practice. Under Libyan law, the Defence is
required to disclose the names of its witnesses at the beginning of the trial.**° Since
Mr. Gaddafi’s Defence would be required to act in the best interests of the client, the
Defence would be obliged to name witnesses in a domestic setting in which they
cannot guarantee their security. However, the identification of Defence witnesses in
those circumstances would create severe security repercussions for them, rendering
them unavailable for the purposes of ICC proceedings.’*® The admissibility regime

should not be interpreted in such a manner as to jeopardise the ability of the ICC to

33% Appeal, para 165.

335 Appeal, para.165.

336 Decision, para.210.

371CC-01/11-01/11-190-Conf-Corr, paras.394-399; ICC-01/11-01/11-185-Conf-Exp-Anx27-Corr

338 Appeal, paras.153 and 165.

339 Article 159 of the Criminal Procedure Code: When the case is referred to a Trial Court by the Accusation
Chamber, the Chamber requests the parties to file a list of their witnesses and their relevance to the case.
*01CC-01/11-01/11-323-Conf-Exp and ICC-01/11-01/11-323-Conf-Exp-Anx].
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step in to ensure effective proceedings, should Libya prove unable to do so.

286. Libya argues that the Chamber “must” adopt a wait-and-see approach on the issue of

witness protection:

“The Court must allow the Libyan authorities the opportunity to apply their
own domestic processes and address any issues relating to witness protection
as and when they arise ...”>"!

287. Like so many of Libya’s arguments, this assertion is highly ambiguous. On the one
hand, it might be taken to mean that the Chamber should have effectively adjourned
the admissibility proceedings sine die until such time — perhaps many years hence -
when Libya’s witness protection scheme fulfilled the ‘ability’ requirements for a case
to be declared inadmissible. This is plainly untenable, not least because Libya never
made such a request. Admissibility challenges have to be determined expeditiously; to
adjourn them indefinitely would represent an unprecedented violation of the
Defendant’s right to be fairly tried without undue delay and set a dangerous precedent
for other admissibility challenges by opening the door for states to rely on

complementarity challenges as a means to delay indefinitely the work of the Court.

288. The other way to interpret Libya’s submission is to understand it to mean that the
Chamber should have found in favour of Libya’s admissibility challenge,
notwithstanding that the facts were squarely against Libya on the witness protection
issue. This, on the face of it absurd, argument is premised on the notion that “the ICC
Prosecutor may seek a redetermination of admissibility if concerns arise regarding the
conduct of the future trial.”>* But the ICC Prosecutor may only request review of a
decision of inadmissibility pursuant to Article 19(10) based on “new facts” which
arose after the admissibility decision. Since the absence of an adequate witness
protection programme in Libya would not, in this scenario, be a “new fact”, the ICC
Prosecutor would not be able to raise it. Libya would be left with an inadmissibility

finding in its favour to which, ex hypothesi, it was never entitled.

289. For example, in the present case, it was patently clear at the time that the Chamber

issued its decision that Libya lacked the capacity to ensure the protection and security

! Appeal, para.166.
2 Appeal, para.166.

No. ICC-01/11-01/11 78/87 18 July 2013



ICC-01/11-01/11-386-Red 18-07-2013 79/87 RH PT OA4

of Court participants, such as judges, counsel and witnesses. Since this is a fact, which
was known at the time of the admissibility proceedings, the Prosecutor would have

been barred from raising this aspect in a future request for review.

290. It is for this reason that the Appeals Chamber has categorically stated that there was no
merit to the argument that the ICC should accord States leeway in order to allow their
domestic investigations to progress to the point where they would trigger the
inadmissibility of the case.”* The obligation falls on the State to bring a challenge
which triggers the inadmissibility of the case - not to build one during the admissibility

proceedings themselves.

iii. “Otherwise unable to carry out its proceedings: appointment of defence

344
counsel”

291. In its Admissibility Challenge, Libya submitted that the investigations against Mr.

345

Gaddafi were largely complete,”™ and that the case was ready to proceed to the next

phase (which was estimated to be approximately three weeks from then) as soon as a

counsel had been appointed to Mr. Gaddafi.>*

292. Libya also repeatedly underscored the fact that under Libyan law, the case would not
be permitted to proceed to the next phase unless counsel were to be appointed to Mr.

Gaddafi, even if he did not wish to be represented.’*’

293. Libya failed to address this issue after a further twelve months had elapsed, and further
conceded that it lacked the capacity to remedy this issue at the time of the
admissibility proceedings.**® Therefore, there is no basis for concluding that the
Chamber erred in its assessment that Libya lacked the capacity to advance the
proceedings to the next phase due to its failure to secure legal representation for Mr.

Gaddafi.

294. Contrary to Libya’s submissions, the Chamber did not base its conclusion on the

33 1CC-01/09-02/11-274, para.44.

3% Appeal, paras.167-171.

5 1CC-01/11-01/11-130-Conf, paras.41land 91

36 1CC-01/11-01/11-130-Conf, para.61.

3*71CC-01/11-01/11-130-Conf, para.61; ICC-01/11-01/11-T-2-Red-ENG, p.20, lines 10-12.
348 Decision, para.213, Further submissions, paras.53-54.
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question of whether Mr. Gaddafi had been able to exercise his right to legal
representation in an effective manner during the investigations phase. Nor did it base
its conclusion on the issue of whether the Libyan authorities violated Libyan law by
interrogating him in the absence of counsel, or whether Mr. Gaddafi had previously

refused legal representation.**’

295. As noted at paragraphs 207-209 above, Libya also failed to introduce any information
or evidence to the Pre-Trial Chamber concerning the appointment of Counsel in the
Zintan proceedings. Libya had expressly requested the Chamber to disregard the
Zintan proceedings for the purposes of its admissibility assessment. The Chamber
therefore committed no error by basing its findings on Libya’s submissions that Mr.
Gaddafi was unrepresented as concerns the proceedings which purportedly relate to

the ICC case.

296. Finally, Libya’s argument that “absent a finding that the Libyan authorities cannot
ensure that Mr. Gaddafi will be represented at his trial, the Chamber erred in finding
that the difficulties experienced by the Libyan authorities amount to
‘unavailability™,”*" reverses the burden of proof. The burden did not fall on the
Chamber to demonstrate that Libya could not ensure Mr. Gaddafi’s representation.
Rather the burden fell on Libya to prove, at the time of the admissibility proceedings,
that it could. Since the Chamber is precluded from basing its assessment on

aspirational statements of intent,””'

the Chamber committed no error by finding that
Libya had failed to discharge its burden that it currently possesses the capacity to bring

Mr. Gaddafi to trial.

iv.  “Misappreciation of the ongoing nature of the investigation when assessing
49352

ability

297. Libya’s appeal on this point fails to state the nature of the alleged appellate error, or to
demonstrate its alleged impact on the outcome of the decision, and therefore falls for

summary dismissal.

3% Cf Appeal, para.170.

339 Appeal, para.171.

31 1CC-02/04-01/05-377, paras.49-52.
352 Appeal, para.172.
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298. The Chamber accorded Libya multiple opportunities to substantiate its challenge in
spite of the opposition by the OPCD and OPCV highlighting, inter alia, the significant
delays by Libya in taking crucial investigative steps in the case against Mr. Gaddafi,
which were unjustified and inconsistent with the intent to bring Mr. Gaddafi to
justice.*>® The Chamber also took into consideration the specific circumstances in
existence after the first election, and granted Libya several opportunities to obtain the
necessary instructions to formulate its reply.*>* There is thus absolutely no indication
that the Chamber failed to appreciate the transitional context in Libya — even assuming

that it was obliged to - or that it committed any reversible error.

V. “Failure to consider the “genuineness” of the investigative steps taken by

Libya”*>®

299. Again, Libya has failed to clearly identify the nature of the appellate error, to cite any
specific instances from the Decision which concern this alleged appellate error, or to

demonstrate any impact on the outcome of the Chamber’s decision.

XI. Suspensive Effect

300. Article 82(3) sets out a presumption against suspensive effect, such that “an appeal
shall not of itself have suspensive effect unless the Appeals Chamber so orders, upon

request, in accordance with the Rules of Procedure and Evidence”.

301. The burden therefore falls on the party requesting suspensive effect to satisfy the
Appeals Chamber that implementation of the Chamber’s decision would result in an
irreversible situation that could not be corrected.*® Failure to demonstrate “strong” or

“compelling” reasons, which would justify the suspension, will result in the Appeals

333 For the extent of submissions made by OPCD and OPCV in opposition to the delay in admissibility
proceedings, see ICC-01/11-01/11-43; ICC-01/11-01/11-51-Conf; ICC-01/11-01/11-72-Conf; ICC-01/11-01/11-
85-Conf; ICC-01/11-01/1-187-Conf; ICC-01/11-01/11-106; ICC-01/11-01/11-154; ICC-01/11-01/11-155; ICC-
01/11-01/11-190-Conf; ICC-01/11-01/11-192; 1CC-01/11-01/11-196; 1CC-01/11-01/11-201; ICC-01/11-01/11-
209; ICC-01/11-01/11-215; ICC-01/11-01/11-T-2-CONF-ENG; ICC-01/11-01/11-T-3-CONF-ENG; ICC-01/11-
01/11-228-Conf-Red; ICC-01/11-01/11-243-Conf; ICC-01/11-01/11-255; ICC-01/11-01/11-261-Conf; ICC-
01/11-01/11-262; ICC-01/11-01/11-279; 1CC-01/11-01/11-281-Conf-Red; ICC-01/11-01/11-285; ICC-01/11-
01/11-286; ICC-01/11-01/11-308.

3%%0n occasion, the Chamber granted Libya’s request to reply, even when prematurely submitted prior to any
responses, on the basis that “the triggering force and main actor in [admissibility] proceedings is the entity
challenging the admissibility of the case” (ICC-01/11-01/11-191 para. 8 citing to ICC-01/11-01/11-159, para. 9).
355 Appeal, paras.173-177.

338 1CC-01/09-02/11-401, para.10.
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Chamber dismissing the request.*”’ The Chamber’s power to grant suspensive effect is
also a discretionary power,”® which must be exercised in a manner consistent with the

rights of the defendant, and the interests of justice. *>’

302. There is no objective basis for concluding that there are strong or compelling reasons
to believe that the immediate implementation of the obligation to surrender Mr.

Gaddafi to the ICC would create an irreversible situation that could not be corrected.

303. In the alternative, even if the criteria were to be fulfilled, the Appeals Chamber should
nonetheless reject the Request on the basis that it would result in disproportionate
prejudice to the rights of Mr. Gaddafi before the ICC and against the interests of

justice.

i. The criteria for suspensive effect are not fulfilled

304. The Appeals Chamber has found repeatedly that decisions concerning the
admissibility or jurisdiction of the case do not warrant automatic suspensive effect. If
the challenge is successful, the Appeals Chamber possesses the power to order the
implementation of the appellate decision, and the discontinuance of the proceedings
before the ICC.>*° A first instance decision on admissibility thus does not create an

irreversible situation for the appellant which could not be corrected on appeal.

305. The surrender of Mr. Gaddafi to the custody of the ICC would also not create
irreversible prejudice as concerns the Government of Libya’s appellate rights
concerning the admissibility of the case. Article 19 of the Statute expressly envisages
that States may challenge the admissibility of the case affer the defendant has been
surrendered to the custody of the ICC. Moreover, Rule 185(2) sets out the procedure
which applies in relation to the release of a defendant if a State is successful in its
challenge to the admissibility of the case. The drafters therefore clearly envisaged that

the transfer of a defendant to the custody of the ICC pending the resolution of an

3T1CC-01/04-02/12-12, paras.23-24; ICC-01/09-02/11-401, para.10.

38 1CC-01/04-01/06-1290 OA11, para.7.

391CC-01/04-169, para.2; ICC-01/04-01/06-1444-Anx, para.6.

360 1CC-01/09-02/11-401, para.10. See also ICC-01/09-01/11-391, para.10, and ICC-01/05-01/08-962, para.11.
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admissibility challenge would not create an irreversible situation or undermine the

objective of the appeal.

306. To the contrary, since Libya has not requested suspensive effect of any aspects of the
admissibility decision other than the surrender request, it has no right to continue
domestic proceedings pending the outcome of the appeal. The transfer of Mr. Gaddafi
to the custody of the ICC therefore has no impact on the progress of domestic

proceedings.

307. The possibility that immediate implementation of the decision could engage additional
time or resources of Libya or the ICC is also entirely irrelevant to the criteria for

suspensive effect.”®’

ii. Granting the Request would disproportionately prejudice the rights of
Mr. Gaddafi before the ICC and the interests of justice

308. The Appeals Chamber has found that all aspects of the Rome Statute must be
interpreted and applied in a manner consistent with Article 21(3) of the Statute, which

encompasses the overarching requirements of the defendant’s right to a fair trial.>®?

309. The Appeals Chamber has also indicated recently that if an ICC defendant is detained
under the authority of a third party, the ICC has jurisdiction to assess whether the

conditions of detention infringe upon the defendant’s fair trial rights before the ICC.*%

310. The Appeals Chamber therefore has jurisdiction in the current case to assess whether
Mr. Gaddafi’s continued detention in Libya would infringe upon his rights before the
ICC, or the internationally recognised human rights of Mr. Gaddafi. In this regard, the
prolongation of Mr. Gaddafi’s detention in Libya would prevent him from

participating in ICC proceedings in an effective manner.

311. As Libya has not requested the Appeals Chamber to suspend the Pre-Trial Chamber’s
finding that the case is admissible before the ICC, the significant length of Mr.

%1 1CC-01/05-01/08-962, para.11.
362 1CC-01/04-01/06-772, paras.36 and 37.
383 1CC-01/04-02/12-67, para.8.
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Gaddafi‘s pre-trial detention triggers a corollary obligation on the ICC to advance Mr.
Gaddafi’s case at the ICC in an expeditious manner.’** It will be impossible to do so
in circumstances where Mr. Gaddafi cannot participate in the proceedings, receive

filings or evidence, or instruct counsel.

312. Mr. Gaddafi has been detained for approximately twenty-one months. During this
time, his case before the ICC has been completely stalled. Further delays in the
commencement of the pre-confirmation proceedings would be “inimical to the proper

. . . . . »” 365
administration of justice”.

313. The suspension of Libya’s obligation to surrender Mr. Gaddafi immediately to the
ICC would therefore be fundamentally incompatible with the stringent statutory duty
of the Court to ensure expeditious proceedings.’®® The impact of a suspension of the
surrender request on the rig