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On the 27̂ *1 of February the prosecution alerted the defence to further disclosure. 

Later that day, the Case Manager received four items of potentially exculpatory 

("pexo") disclosures related to P-15.^ 

2. Among the items was an affidavit made by witness P-15 and dated 7 February 

2013. In the affidavit, P-15 states that I 

3. Despite the unequivocal statements made by P-15, the Prosecutor has not as yet 

informed the defence of the withdrawal of the witness as a witness in the case. 

Given that the affidavit has been in the hands ofthe prosecution for about ten days, 

and the compelling nature of the affidavit, the defence is concerned that no such 

indication has been made. 

4. In those circumstances, given the significance of P-15's anticipated evidence, and 

the proximity of the trial date, which presently remains the 10*̂  of April, the 

defence considers it appropriate to request the Chamber to order the prosecution 

to disclose its intentions in respect of P-15 to the Chamber and to the defence 

forthwith and, if the prosecution's intention is to abandon P-15 as a witness, to 

serve an amended Pre-Trial Brief as soon as possible. 

^ ICC-01/09-01/11-628-Conf-AnxA, Prosecution Communication of Evidence, 28 February 2013. 
^ KEN-OTP-0093-1199, paras 10-12. 
^ KEN-OTP-0093-1199, para 14. 
^ KEN-OTP-0093-1199, paras 15-16 and 26. 
^ KEN-OTP-0093-1199, paras 28 and 29. 
^ KEN-OTP-0093-1199, para 30. 
^KEN-OTP-0093-1190. 
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5. Witness P-15, originally Confirmation Witness 8 is, by the Prosecutor's own 

admission, "a key source of evidence for the Prosecution regarding the direct 

criminal involvement of the Accused William Samoei Ruto and Joshua Arap Sang" 

and "an essential Prosecution witness who is a percipient witness to crimes''.^ The 

statements of Witness 8 were cited 162 times in the Pre-Trial Chamber's Decision 

on the Confirmation of Charges. His uncorroborated testimony was relied on by 

the Pre-Trial Chamber as the basis for confirming allegations pertaining to 

planning meetings held on 30 December 2006,^ 15 April 2007^0 and 6 December 

2007^^. No other witness was invoked to same the extent He was a core witness, if 

not indeed 'the' core witness, lauded for his detail and coherence. 

6. The anticipated testimony of witness P-15 is relied on 136 times in the 

prosecution's updated Pre-Trial Brief. ̂ ^ j}^^ prosecution has indicated that 

Witness 8 or P-15 would testify under direct examination for 16 hours. ̂ ^ The 

allegations pertaining to three meetings (30 December 2006, 15 April 2007 and 6 

December 2007) are still uncorroborated in the updated Pre-Trial Brief; there has 

been no new evidence obtained through investigations that took place after the 

confirmation of charges hearing to further substantiate these allegations. 

7. A prompt indication by the prosecution of its intentions is not only necessary in 

the interests of justice but will enable the defence to determine the full extent of 

the change to the prosecution's case that the withdrawal of P-15 will cause. This 

may include requesting a referral of the case against Mr. Ruto and Mr. Sang to the 

Pre-Trial Chamber. In any event, the effect of withdrawal of P-15 on the 

prosecution case and on the work of the defence in preparing its case is plain and 

the tardiness of the prosecution in declaring its intentions inexplicable. The 

defence has, for example, been working on an analysis of the evidence of P-15 in 

the past week; work and effort that would now seem to have been wholly 

unnecessary. 

^ lCC-OI/09-01/11-474-Conf-Red, 22 November 2012, para. 1 and 18. See also paras. 10-12. 
^ ICC-01/09-01/11-371, Confirmation Decision, paras 113-119. 
°̂ ICC-01/09-01/11-371, Confirmation Decision, paras 120-125. 

^̂  ICC-01/09-01/11-371, Confirmation Decision, paras 142-147. 
^̂  ICC-01/09-01/11-625-Conf, Updated Prosecution Pre-Trial Brief, 26 February 2013. 
^̂  ICC-01/09-01/11-540-Conf-AnxB-Red, Prosecution Pre-Trial Materials, 9 January 2013. 
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8. In the event that the Prosecutor does withdraw P-15, the defence requests the 

Chamber to order a further, amended Pre-Trial Brief to take into account the 

significant effect such withdrawal will have on the prosecution case. 

£><--/ y ̂- r t w . T < 

David Hooper, QC 
On behalf of William Samoei Ruto 
Dated this l̂ t day of March 2013 

In London 

Joseph Kipchumba Kigen-Katwa 
On behalf of Joshua Arap Sang 
Dated this l̂ t of March 2013 

In Nairobi 
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