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Introduction

1. Pursuant to Rule 103 ofthe Rules ofProcedure and Evidence ('1he Rules') Flip

Schiilter and Göran Sluiter ('the applicanls"), counsel in Dutch asylum proceedirgs on

behalf of witnesses DRC-D02-P-0236, DRC-D02-P-0228 and DRC-D02-P-0350

C1fuee witnesses") in lhe case of The Prosecutot t. Katanga, seek leavg to submit, as

amicus curiae, written observations on the nature and possible duation ofDutch

asylum proceedings, which are at prcsent conducted in respect of their clignts who are

detained at the ICC Detention Center.

Applic&tion for Leave

2. The applicants are counset with Böhler Attomeys, Amsterdam, and are specialized in

(intemational) asyluÍr/rcfuge€ 1aw and intemational criminal law, respectively. They

have been instÍucted by the three witnesses, and have filed on theh behalf an

application for asylum with the competent Dutch authorities on l2 May 2011.

3. They have already been admitted as amicus curiae before the lCC. They have filed in

that capacity an extensive bdef, in the Lubanga case. I

4. Rule 103 (l) ofthe Rules pemits application by a State, organization or individual for

leave to submit observations by providing:

At any stage ofthe Foceedings, a Chamber may, if it considers it desirable for the

proper determination ofthe case, invite or grant leave to a State, organization or

person to submit, in wdting or orally, any observation on any issue that the Chamber

deems appropíate.

5. For the reasons set forth below, the applica s reque§t that they be $anted leave to

submit a proposed amicus curiae bief.

Relevaut Procedural History

6. The procedural history concerning the three detained witnesses is well-known and has

been set out most rccently ir this Chamber's Decision of 8 February 2013,2

' ICC-o t /04-01/06-2831.
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7. In that Decision the Chamber deemed it necessary to obtain ceÍain clarifications from

both the DRC and the host-State, with a view to answedng the question whether the

detention of the three wihesses at the ICC Detention Unit can be maintained, and if
so, for how long.

8. The host-State has been invited to respond to the following question before I March

2013: what is the maximum time for which the asylum proceedings ofthe detained

witnesses can be expected to last until all possible procedural avenues have been

exhausted?

9. The present rcquest relates to that particular question ofnational asylum law. As we

urderstand it, the Chamber seeks to be fully, evenhandedly and objectively informed

about the possible duration ofthe asylum proceedings of the three wihesses. It is our

view that in the inteÍest of the Chamber to be properly informed, the requested

information should be provided by both the host State and the lawyers in the Dutch

asylum procedue as the duration of the procedure also depends on the trial position of

the witnesses. The $anting ofthe amicus request will ensure that the Chamber will be

informed by both paÍies in ongoing litigation about possible futule scenarios in the

asylum procedue ofthe tluee witnesses.

t 0. Thereforc, the asylum lawyers are available via the present amicus application to assist

the Chamber in its decision making, as a result of which the Chamber will dispose of a

comprehensive and balanced factual basis wtderlying further determination of the

issue before it.

The Proposed Amicus Curire Brief Will Provide the Trial Chamber with InfoÍmaiion

froB both Parties Currently Erg&ged in the Asylum Proceedings

I l. We can by way ofamicus observations- assist the Chamber in the prcper

determination of this case. We intend to oryanise our brief as follows, if so invited by

the Chamber.

a. Duation until first instance judiciat determination: on 11April2013 a hearing witt

be hetd at the District Court of Amsterdam. HaYing legard to the complexity ofthe

case and the enors coÍnmitted by the immigration service, it is likely that the Court

will deteÍmine that the immigration service has to Íe-do (part oD the

7 tcc-0t /04-01 / 07 -33 s2.
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b.

investigatiolls. This estimation on our part is based, among other things, on the fact

that in all thee asylum cases, the Minis§ ofForeign Affairs has conducted

investigations in the DRC and the conclusions of these investigations confirm for

the most paÍ the asylum story ofthe witnesses. However, the immigration service

has not included the information ofthe investigations in its decisions to reject the

asylum requests. As a result, the CouÍ may find the decisions not sufliciently

conclusive to properly rule out the possibility of the dsk of non refoulemenq

given the stdngent conditions underscored in established case law ofthe Euopean

Cout ofHuman Rights (EctHR) in exhadition and expulsion cases. In addition,

the District CouÍ may deem it neccessary and usefirl to issue interlocutory ordgrs

in these first, unique and complex cases, rclated to Icc-pioceedings. In the mo§t

optimistic (but unlikely) scenario a decision of the Court will not be expected

before 23 May 2013, Due to the complexity ofthe case, it is more likely that the

CouÍt will not deliver its decision within the timeJimit of six weeks, but will

extend the timelimit with another six weeks (twelve weeks in total) as statutory

they are allowed to do. Ifthe headng of I I Apil would be the one and only before

the CouÍt, the Decision in that scenario -12 weeks- would have to be readered on 4

Juty 2013.

In case the District CouÍ would confirm the decisions ofthe immigration service

there is the possibility to appeal the decisions of the Coult with the Administralive

Judicial Division ofthe Council of State. Such appeals in the Netherlands

generally take at least six months. Yet in complex cases as the present the Council

of State tends to exceed their own time limits by at least a yeaÍ.

In case the Council of State woutd rule that it would be safe for clients to retum to

the DRC, they can avail themselves ofan intervention by the ECTHR by the

issuance of interim measures (under Rule 39), pending a firll application,

In recent proceediDgs before Dutch courts we have provided a reasoned estimation

that the eÍtire prcceedings at the national level (thus not including possible redress

at the ECTHR) would not be over beforc Summer 2014. In these proceediags the

State has not contested or refuted our position on the estimated duation.

Applicrnts' Focused Observations Satis$ the Content atrd Purpo§e ofRule 103
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12. The Court's case law in respect of amicus applications has not always been consistent

over the yeaÉ. There are examples ofa rclatively low threshold when it was said that

tlrc amicus application concems issues ihat 'the Chamber may find useful' .3 In cases

where applications were rejected a more stringent test appears to be applied, namely

that amicus curiae observatioÍrs are only resoÍed to on an exceptional basis, when

such observations are needed on particular topics, and subject to the ChambeÍ's

consideration that this is desirable for the proper determination ofthe case.a

13. It is submitted that even under the most stringent test, this application firlly satisfies

Rule 103. We are aware that even when the application satisfies Rule 103, it rcmains

at the discretion ofthe Chamber to grant leave. However, without this proposed

amicus brief, it is our conviction that the Chamber will be deprived of vital factual

information for the determination ofthe complex question if and when detention ofthe

three witnesses at the ECCC should end.

14. Since this is an urgent matter, we can commit to a swift delivery ofour amicus brief.

In addition we can be available at hearings, if needed, and can, for example, Fovide

the Chamber with a direct update on the ongoing asylum poceedings.

Applicants Are Appropriate Individuals to Act as Amicus Curiae in the Present Mattor

15, Applicants fulfill the criterion of'persons' under Rule 103. Because of ow role as

counsel for the thtree vr'itnesses in Dutch aslum proceedings, there can be no doubt

that we are qualified to inform the Chamber effectively on the issues proposed.

Conclusion

16. For the reasons set forth above, mr. Schuller and mr. Sluiter respectfully request that

they be graded leave to submit the proposed amicus cuÍiae brief-{r to submit views

orally- on these matters pusuant to Rule 103 ofthe Rules, within any time-limit fixed

by the Chamber.

r E.g. Decision on Application for Leaye to Submit Amicus Cudae ObseÍvations Pursuant to Rule 103 ofthe
Rules ofProcedure and Eviderlce, Prcsecutot v. Bemóo, case No. ICC-01/05_01/08, 9 April 2009.
a E.g. D€cision on the "Request for leave to submit AmicE Curiae Observations on b€halfofthe Kenyan

Section ofths Intemational Commission ofJurists PursuanÍ to Rule 103 ofthe Rules ofPÍoceduo and

E\iden e". Proseantor v. Ruto and others. Case No.ICC{ 1/09-01/1 l, 1l May 2011, pan. 9.
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lL

(LL
Flip Schliller

Dated this 15 February 2013

At Amsterdam, The Netherlands

Górsn Sluiter
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